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34th  Congress,    )  SENATE.  (    Rep.  Com. 

Zd  Session.      J  )      No.  7. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febbuabt  21,  1856. — Ordered  to  be  printed. 
December  16,  1866. — Ordered  that  the  report  be  reprinted. 


Mr.  Evans  made  the  following 
REPORT. 

[To  aooompany  bill  S.  109.] 

Mr.  Evans f  from  the  CommiMee  on  Bevdutionary  Claims,  to  whom  were 
referred  the  petitions  of  divers  persons,  praying  to  have  the/uR  ben^ 
of  sundry  resoluiions  of  the  Continental  Congress  for  the  relief  of  the 
officers  of  the  revolutionary  army,  their  widows  and  orphans,  made 
(he  following  report : 

One  of  the  greatest  difficulties  which  the  Congress  of  the  revolution 
and  the  conimander-in-chief  had  to  encounter  was,  to  have  a  perma- 
nent army.  For  the  attainment  of  this  ohject  every  inducement  was 
held  out  to  both  soldiers  and  officers,  and  especially  to  the  officers, 
to  remain  in  the  service.  The  pay  was  small ;  it  was  paid  in  a  depre- 
ciated currency,  and  was  wholly  insufficient  to  maintain  a  suffering 
fietmily  at  home.  Under  these  circumstances,  the  commander-in-chief 
frequently  presented  to  Congress  the  necessity  of  making  some  perma- 
nent provision  for  such  of  the  officers  of  the  army  as  would  remain  in 
the  service  to  the  end  of  the  war.  In  a  letter  addressed  to  Congress 
on  the  20th  of  August^  1780,  he  says :  ''On  the  whole,  if  something 
satisfactory  be  not  done,  the  army  (already  so  much  reduced  in  officers, 
by  daily  resignations^  as  not  to  have  a  sufficiency  to  do  the  common 
duties  of  it)  must  either  cease  to  exist  at  the  end  of  the  campaign,  or  it 
will  exhibit  an  example  of  more  virtue,  fortitude,  self-denial,  and  per- 
severance than  has  ever  yet  been  paralleled  in  the  history  of  human 
enthusiasm.  The  dissolution  of  the  army  is  an  event  which  cannot 
be  regarded  with  indifference.  It  would  bring  accumulated  distress 
upon  us  ;  it  would  throw  the  people  of  America  into  a  general  con- 
sternation ;  it  would  discredit  our  cause  throughout  the  world  ;  it 
would  shock  our  allies.  To  think  of  replacing  the  officers  with  others 
is  visionary.     The  loss  of  the  veteran  soldiers  could  not  be  repaired." 

On  the  2l8t  of  October,  only  two  months  after  the  date  of  this 
letter^  Congress  passed  a  resolution  in  the  following  words  :  *'  That 
the  officers,  who  shall  continue  in  the  service  to  the  end  of  the  war, 
shall  be  entitled  to  half-pay  for  life,  to  commence  from  the  time  of 
their  reduction."  This  proposition,  there  is  reason  to  believe,  was 
sati^actory,  as  the  history  of  the  time  famishes  no  evidence  of  disoon- 
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tent  afterwards.  Soon  after  its  passage  that  succession  of  events  by 
which  tne  whole  of  the  States  were  reconquered  following  in  rapid 
succession  ;  the  capture  of  Yorktown,  the  evacuation  of  Cfiarlestown 
and  New  York,  the  preliminaries  of  peace,  and  the  final  recognition 
of  our  independence. 

From  the  surrender  of  Lord  Cornwallis  the  war  was  virtually  ended, 
but  still  it  was  necessary  to  keep  the  army  together.  For  a  period  of 
near  two  years  the  army  was  kept  in  a  state  of  inactivity,  more  unen- 
durable than  a  state  of  active  warfare.  But  all  this  was  borne  cheer- 
fully, because  the  officers  were  promised  by  their  country,  and  ex- 
pected to  receive,  an  annuity,  small  indeed,  but  enough  in  those  days 
of  economy  to  support  them  in  comfort. 

But,  in  the  meantime,  discontent  had  arisen  in  trie  country.  The 
Society  of  the  Cincinnati  was  formed,  consisting  of  officers  alone. 
This  was  looked  upon  as  the  initiative  of  a  privileged  order,  consist- 
ing of  a  select  number,  and  all  these  receiving  a  pension  from  the 
government.  This  popular  discontent,  combined  with  their  poverty, 
induced  the  application  to  Congress  to  change  the  half-pay  for  life  for 
a  gross  sum,  to  be  paid  at  once,  or  a  compensation  limited  to  a  term  of 
years.  This  would  relieve  their  present  necessities  and  free  them 
from  the  odium  attached  to  their  annuity.  The  result  of  this  was 
that  Congress,  on  the  22d  of  March,  1783,  only  a  short  time  before 
the  army  was  disbanded,  passed  the  resolution  **  that  such  officers  as 
are  now  in  service,  and  shall  continue  therein  to  the  end  of  the  war, 
shall  be  entitled  to  receive  the  amount  of  five  years'  full  pay  in  money, 
or  securities  on  interest  at  six  per  cent,  per  annum,  as  Congress  shall 
find  most  convenient,  instead  of  the  half-pay  for  life  by  the  resolution 
of  the  21st  day  of  October,  1780 ;  and  said  securities  to  be  such  as 
shall  be  given  to  the  other  creditors  of  the  United  States :  Provided j 
It  be  at  the  option  of  the  lines  of  the  respective  States,  and  not  of 
officers  individually  in  those  lines,  to  accept  or  refuse  the  same." 
Under  these  restrictions,  (which  precluded  individual  election  and  the 
pressure  of  popular  odium  and  pecuniary  want,)  it  is  understood  that 
all,  or  nearly  all,  the  officers  then  in  service  accepted  of  the  terms 
offered,  and,  at  the  conclusion  of  the  war,  certificates  corresponding 
to  the  resolution  of  Congress  were  delivered  to  them  respectively. 

The  history  of  these  certificates,  to  those  who  know  the  history  of 
those  times,  need  not  be  here  repeated  Congress  had  no  power  under 
the  articles  of  the  confederation  to  raise  money  without  the  consent  of 
the  States.  The  States  neglected  or  refused  to  grant  the  power  to 
levy  duties  on  imports ;  neither  interest  or  principal  of  the  aebt  was 
jNiid.  Depreciation  followed,  and  it  is  alleged  in  some  of  the  peti- 
tions that  not  more  than  twelve  and  a  half  per  cent,  was  realize  on 
the  amount  of  them.  Thus  a  captain  who  was  entitled  to  $2,400 
realized  only  $300  from  the  sale  of  his  certificate  of  stock,  which  his 
necessities  coerced  him  to  make.  It  is  true,  the  government  paid  the 
full  amount  when  the  public  debt  was  afterwards  funded ;  out  the 
benefit  went  to  the  speculators,  and  not  to  the  officer,  who  was  thus 
deprived  of  his  reward  by  the  inability  of  the  country  he  had  served 
to  pay  the  debt  which  was  honestly  due  to  him,  which  he  had  so  meri- 
toriously earned. 
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Under  tbese  circumstances,  the  petitioners,  who  are  the  descendants 
of  those  officers  who  received  the  commutation  under  the  resolution 
of  the  22d  of  March,  1783,  have  applied  to  Congress  to  make  good  to 
them  now  the  losses  sustained  by  their  ancestors^  as  hereinbefore  stated. 

Upon  the  merits  of  these  claims  your  committee  are  of  opinion : 

Ist.  That  the  resolution  of  the  21st  October,  1780,  was  a  contract 
between  the  government  and  the  officers.  They  performed  their  part 
by  remaining  in  the  service  until  the  end  of  the  war,  and  were  legally 
entitled  to  half-pay  for  life. 

2d.  That  in  the  agreement  to  accept  in  lieu  the  commutation,  they 
expected  (and  such  no  doubt  was  the  understanding  on  both  sides) 
that  the  commutation  should  be  in  money  or  something  equivalent. 

3d.  That  it  may  be  doubted  whether  the  acceptance  of  the  commu- 
tation, without  a  right  of  a  free  and  individual  election,  was  an  ex- 
tinguishment of  the  prior  debt.  But  whether  so  or  not,  your  committee 
are  of  opinion  the  contract  to  accept  ought  not,  by  a  just  government, 
to  be  interposed,  when  that  which  was  accepted  in  satisfaction  was 
not  adequate  payment. 

If  G^eneral  Washington's  apprehension  that  the  army  would  have 
been  disbanded  but  for  some  such  provision  as  was  made  by  the  reso- 
lution of  the  1st  October,  1780,  then  this  debt  was  the  price  of  our 
independence,  and  should  be  fully  paid.  Your  committee^  therefore, 
report  a  bill  for  the  relief  of  the  petitioners. 

As  a  part  of  this  report,  they  submit  an  explanation  of  its  pro- 
visions. 

The  first  clause  provides  for  the  payment  of  the  annuity  of  half-pay 
for  life,  deducting  therefrom  the  commutation  received  under  the  re- 
solution of  the  22d  of  March,  1783.  This  payment  is  to  be  without 
interest,  and  only  to  the  widow  and  lineal  aescendants.  The  offer  of 
the  commutation  was  accepted  as  a  satisfaction  of  the  life  annuity, 
and  the  acceptance  may  have  been,  in  strictness  of  law,  a  legal  dis- 
cbarge of  the  debt ;  but  as  the  amount  actually  received,  in  most  cases, 
fell  so  far  short  of  the  real  debt  that  there  should  be  no  hesitancy  in 
remitting  the  officers  and  their  descendants  back  to  the  original  pro- 
mise, regarding  the  receipt  of  the  commutation  as  a  payment  'pro  tarUo. 

The  provision  is  confined  to  the  officer,  his  widow,  and  lineal 
descendaoits — collateral  relatives  are  excluded.  Gratitude  for  the 
seTvices  rendered  by  the  officers  of  the  revolutionary  army  may  impose 
the  obligation  to  provide  for  their  descendants  that  reward  which  was 
due  to  Sieir  ancestors,  but  the  same  obligation  does  not  extend  to 
collaterals.  If  these  were  legal  debts,  then  they  should  be  paid  to 
the  leeal  representatives,  and  would  be  assets  to  pay  debts,  and  distri- 
butable to  the  next  of  kin,  but  the  legal  obligation  was  discharged 
by  the  election  to  receive  the  commutation .  The  payments  to  be  made 
under  the  provisions  of  this  bill  are  in  the  nature  of  a  gratuity, 
founded  on  a  moral  rather  than  a  legal  obligation,  and  the  reason  for 
allowing  interest  does  not  apply. 

The  fourth  section  provides  for  the  payment  of  the  seven  years'  half- 
pay  to  the  widow  and  orphan  children  of  all  officers  who  died  in  the 
service  at  any  time  during  the  war.  Those  who  died  after  the  resolu- 
tion  of  the  15th  of  May,  1778,  was  passed,  it  has  never  been  doubted, 
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were  entitled  to  receive,  and  have  been  uniformly  paid.  Those  who 
died  before  that  resolution  was  passed  have  been  sometimes  paid  and 
sometimes  refiised.  In  the  report  of  General  Enox,  when  Secretary 
of  War,  on  this  class  of  claims,  no  distinction  is  made  between  them, 
and  many  were  paid  where  the  officer  died  before  the  15th  of  May, 
1778.  But  about  twenty  years  ago,  in  the  case  of  Mrs.  Pinckney,  the 
Judiciary  Committee  of  the  House  of  Bepresentatives  made  a  report 
adverse  to  them ;  since  then  they  have  generally,  but  not  always, 
been  rejected. 

Your  committee  are  of  opinion  that  there  is  no  reason  for  making 
the  distinction^  and  have  provided  for  their  payment.  As  the  clause 
confines  the  payment  strictly  within  the  word  of  the  resolution,  only 
a  few  cases  can  arise,  as  none  can  be  paid  under  it  to  a  person  under 
seventy-seven  years  of  age.  Among  the  petitioners  was  one  who  did 
not  come  within  the  resolution.  The  father  of  the  petitioner  was  not 
in  the  continental  line,  but  commanded  a  company  called  out  by  a 
State.  Considering  this  a  meritorious  case,  and  as  only  a  few  such 
cases  arise  after  so  long  a  period,  the  clause  has  been  so  framed  as  to 
embrace  it.  The  case  is  like  that  of  General  Warren's  and  some 
others,  provided  for  by  special  resolutions  of  Congress.  Such  restric- 
tions have  been  added  by  which  the  committee  hope  to  secure  to  the 
persons  intended  to  be  provided  for  the  benefit  of  its  provisions,  and 
to  secure  them  against  the  rapacity  of  speculators  and  agents.  They 
think  it  is  time  an  end  should  be  put  to  these  ancient  claims,  and 
have  therefore  added  a  clause  of  limitation. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


DccBinca  16, 185C  —Ordered  to  be  printed. 


Mr.  Bbowk  made  the  following 
REPORT. 

fTo  acoompany  Mil  S.  477.] 

The  Committee  on  Faienis  and  the  Patent  Office^  to  whom  was  r^erred 
f  %e  petition  of  Hope  8.  Netcbcldy  widow  of  GharUa  Newbold,  praying 
a  grant  of  land  as  a  remuneration  for  ihe  services  and  sacrifices  of  her 
late  huAand  in  discovering  the  cast-iron  plough  j  amd  bringing  it  into 
^uaCj  have  had  the  same  under  oonsiderationy  amd  report : 

That  it  appears,  from  the  original  parchment  now  in  the  poflsession 
of  the  petitioner,  that  letters  patent  were  issued  to  Charles  Newhold 
so  early  as  1798  for  a  cast-iron  plough.  The  drawings  and  specifica- 
tions, filed  by  petitioner,  show  it  to  have  been  substantially  the  same 
implement  that  has  been  for  a  long  time,  and  is  now,  in  general  use.  It 
is  shown  that  Newbold  was  a  man  of  considerable  fortune  when  he  un- 
dertook the  construction  of  this  plough ;  that  he  labored  unsuoessfuUy 
for  a  long  time,  and,  when  he  finally  succeeded,  his  fortune  had  been 
wasted.  He  died  in  penury  and  want  before  the  plough  had  become 
generally  known  or  used  to  any  considerable  extent.  On  his  death, 
other  parties  took  possession  of  his  invention,  and  obtained  from  the 

Kremment  other  letters  patent,  under  which,  for  long  years,  they 
d  protection,  and  realized  large  profits.  It  was,  doubtless,  the  re- 
sult of  an  imperfect  organization  of  the  Patent  Office  at  an  early  day 
that  tiiis  wrong  was  done  to  Mr.  Newbold's  heirs.  But  very  clearly 
it  was  by  the  act  of  the  government  that  the  benefits  of  this  impor- 
tant invention  have  been  conferred,  almostexclusively,  on  strangers. 
Under  all  the  circumstances  of  the  case,  the  committee  think  the 
petitioner  ia  entitled  to  relief,  and  therefore  report  a  bill  in  conformity 
to  her  petition. 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


34th  CoireBESs,  >  SENATE.  (  Rkp.  Com. 

ZdSearion.     )  \  No.  292. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mr.  Harlak  made  the  following 
REPORT. 

[To  accompany  bill  S.  481.] 


18,  1856.— Ordered  to  be  printed. 


TAe  OommiUee  on  Agriculture,  to  whom  were  referred  the  several  memo- 
rials  in  favor  of  extending  to  the  land,  for  the  benefit  of  a^arictdture, 
Oie  system  of  meteorological  observation  and  research  whidhy  under 
the  direction  of  Lieutenant  Maury  ^  has  been  so  successfully  carried  on 
at  sea  for  the  benefit  of  commerce  and  navigation;  and  the  memorial 
cf  citizens  of  Matne,  praying  for  the  establishment  of  a  Department 
If  AgricuUurey  have  had  the  same  under  consideraiiony  and  beg  leave 
to  report: 

The  syBtem  of  meteorological  observation  and  research,  to  which 
jour  memorialists  refer  was  inaugurated  by  Lieutenant  Maury  about 
ten  years  ago,  while  in  charge  of  the  hydrographical  department,  for 
the  purpose  of  improving  certain  maps  and  charts  relating  to  the 
winofl  and  currents  at  sea.  These  maps  had  been  construct^  out  of 
materials  collected  from  the  old  '^  log-books"  which  from  time  to  time 
had  been  returned  to  the  Nav^  Department  from  the  armed  cruisers 
of  the  government  of  the  United  States.  They  related  to  a  few  only 
of  the  many  commercial  paths  of  the  ocean.  They  were  necessarily 
Tery  imperfect  in  consequence  of  the  want  of  proper  dala,  but  were 
nevertheless  valuable  to  the  merchant  marine.  Lieutenant  Maury 
obtained  leave  from  the  Navy  Department  to  offer  them  to  sea  captains 
in  the  merchant  service,  on  the  conditions  contained  in  the  following 
circular,  sent  to  masters  and  shipowners : 

''Here  are  certain  charts,  which  embody,  to  some  extent,  the  expe- 
rience of  the  officers  of  the  navy  as  to  winds  and  currents  in  certain 
parts  of  the  ocean.  If  you  will  cause  to  be  kept  on  board  your  ship 
a  journal,  or  abstract,  as  it  is  called,  telling,  according  to  a  prescribed 
form,  how  you  find  wind,  weather,  and  sea,  and  if  at  the  end  of  your 
voyage  you  will  return  the  same  to  the  observatory,  then  I  am  author- 
ized to  say  that  you  shall  be  entitled  to  receive  not  only  a  copy  of  the 
charts  now  offered,  but  a  copy  also  of  every  other  chart  for  which  you 
shall  assist  in  collecting  the  material." 

As  a  result  of  this  proposition,  more  than  a  thousand  American 
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merchantmen  were  soon  engaged,  night  and  day,  in  all  parts  of  the 
ocean,  in  making  observations  according  to  a  uniform  plan ;  thus 
contributing  by  voluntary  co-operation  in  the  execution  of  the  most 
extensive  system  of  philosophical  investigation  ever  attempted  in  any 
age.  It  was  at  once  appreciated  and  approved  by  other  commercial 
nations.  They  cheerfully  volunteered  the  co-operation  of  their  navies, 
military  and  commercial,  to  aid  in  its  successful  prosecution.  There- 
upon Lieutenant  Maury  sought  and  obtained  leave  to  confer  with  the 
most  distinguished  meteorologists  at  home  and  abroad,  for  the  purpose 
of  arranging  a  uniform  plan  among  all  nations  of  meteorological 
observations  at  sea.  A  conference  upon  this  subject  was  consequently 
held  at  Brussels  in  1853,  in  which  the  principal  states  of  Europe  were 
represented.  This  conference  recommended  a  j)lan  of  observations 
which  has  been  generally  adopted  by  all  sea-faring  people.  It  was 
approved  by  Congress.  A  resolution  was  adopted  directing  the  Secre- 
tary of  the  Navy  to  place  three  government  vessels  under  the  direction 
of  the  Superintendent  of  the  National  Observatory,  to  aid  in  perfect- 
ing the  system  of  observation  so  cheerfully  undertaken  by  the  com- 
manders of  nearly  all  the  merchant  ships  and  ships  of  war  afloat  on 
the  ocean,  without  cost  to  their  respective  governments. 

In  England  an  office  was  established  under  the  superintendence  of 
an  admiral,  to  which  all  the  abstract  logs  kept  on  board  British  men- 
of-war  and  merchantmen  are  returned.  The  Dutch  and  other  nations 
have  established  similar  offices ;  and,  as  the  observations  for  each  are 
made  according  to  a  uniform  plan,  and  there  being  a  free  and  con- 
stant interchange  of  data  between  these  offices  and  the  Observatory  at 
Washington,  the  materials  collected  under  each  flag  are  equally  avail- 
able to  every  office.  In  this  manner  thousands  on  thousands  of 
ships — in  fact,  nearly  all  afloat  on  the  seas — ^have  become  observato- 
ries, whose  officers  record  at  the  same  moment  every  varying  phe- 
nomena of  the  atmosphere  and  of  the  sea  in  every  latitude  from  the 
equator  to  the  nearest  approach  to  the  poles.  And  thus  data  is  fur- 
nished for  the  construction  of  the  ''  Wind  and  Current  Charts"  that 
are  revolutionizing  navigation.  The  results  already  obtained  have 
astonished  the  world,  and  the  advantages  annually  derived  by  com- 
merce is  estimated  by  millions. 

The  importance  of  these  achievements,  immediate  and  prospective, 
as  well  as  the  credit  due  Lieutenant  Maury  as  the  originator  of  this 
system  of  observations,  has  been  noticed  in  the  most  decided  and  flat- 
tering terms  by  the  Secretary  of  the  Navy  in  his  several  annual  re- 
ports of  1850,  1851,  1852,  1853,  1854,  1855,  and  1856 ;  by  the  Com- 
mittee on  Naval  Affairs,  in  an  able  report  made  to  the  Senate  Janu- 
ary 29,  1855 ;  and  by  the  President  of  the  United  States,  in  his 
annual  message  in  1851  ;  as  well  as  by  the  most  important  maritime 
nations  of  Europe,  a  number  of  whom  have  solicited  permission  of 
Confess  to  confer  on  him  suitable  expressions  of  their  appreciation 
of  his  brilliant  achievements  as  a  man  of  science,  and  of  his  exalted 
position  among  the  benefactors  of  his  race. 

This  is  a  brief  and  imperfect  notice  of  the  system  of  meteorological 
observation  and  research  at  sea,  which  your  memorialists  pray  may 
be  extended  to  the  land. 
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In  the  opinion  of  your  committee,  it  is  worthy  of  consideration 
whether  this  may  not  he  necessary,  in  a  commercial  point  of  view,  in- 
dependent of  the  influence  on  the  interests  of  agriculture,  as  an 
integral  part  of  the  system  of  ohservations  already  approved  by  Con- 
gress and  the  executive  department  of  the  government.  And  it  is  in 
this  light  that  your  committee  propose  first  to  consider  the  propriety 
of  granting  the  prayer  of  your  memorialists. 

As  long  ago  as  1851,  Lieutenant  Maury  urged  the  importance  of 
inclading  the  land  within  thin  system  of  research.  The  maritime 
conference  of  Brussels,  above  named,  composed  of  some  of  the  most 
distinguished  men  of  the  age  for  their  ability  and  scientific  attain- 
ments, recommended  such  an  extension.  Their  deliberations,  how- 
ever, were  confined  by  their  instructions  to  the  sea  ;  and  hence  they 
could  do  no  more  than  express  a  hope  that  at  some  early  day  the 
plan  might  be  so  extended  as  to  include  the  land  also,  and  thus  make 
the  system  universal.  Since  then  Lieutenant  Maury  has  repeatedly 
noticed  the  necessity  of  such  co-operation  with  him  by  observers  on 
shore  for  the  completion  of  his  work.  And  in  fact  this  necessity 
would  be  at  once  inferred,  from  the  slightest  consideration  of  the  sub- 
ject, by  the  most  unpracticed  reasoner. 

Of  the  surface  of  the  earth  about  one-third  is  estimated  to  be  land. 
This  is  divided  by  large  bodies  of  water  into  continents  and  islands  ; 
aome  of  them  being  of  vast  extent.  Meteorological  phenomena  of  a 
highlj  interesting  character,  and  having  important  bearings  upon  the 
industrial  pursuits  of  man,  have  their  origin  sometimes  at  sea.  They 
are  traced  by  the  observer  to  the  land,  and  there  abandoned,  notwith- 
standing the  interest  elicited,  for  the  want  of  a  proper  system  of  co- 
operation. Similar  phenomena  may  be  discovered  on  the  opposite  side 
of  island  or  continent ;  but  whether  a  continuation  of  the  effects  of  the 
same  causes^  or  originating  elsewhere,  it  becomes  impossible  to  deter- 
mine. 

The  atmosphere  covers  the  land  as  well  as  the  sea.  On  land,  its 
electrical  condition,  its  temperature,  its  humidity,  and  its  movements 
are,  doubtless,  subject  to  more  rapid  and  complicated  changes  than  on 
the  sea.  The  effects^  only,  of  theae  influences  can  be  noticed  by  the 
mariner.  The  originating  causes  are  on  shore.  Hence,  to  under- 
stand the  phenomena  of  the  atmosphere,  or  to  profitably  study  its 
laws,  it  must  be  studied  as  a  whole.  Tour  committee  find  this  to  be 
the  opinion  of  the  most  distinguished  meteorologists  of  the  maritime 
nations;  and  that,  in  their  judgment,  the  time  has  come  to  subject  the 
phenomena  of  the  atmosphere  by  land  and  sea  to  the  same  system  of 
minnte  and  rigid  investigation. 

It  is  believed  that  the  Superintendent  of  the  Observatory  can  obtain 
the  necessary  co-operation  to  enable  him  to  subject  the  atmosphere  to 
this  system  of  research,  by  an  appeal  to  the  farmers  similar  to  that 
made  to  the  mariners,  without  cost  to  the  government,  with  the  excep- 
tion of  the  means  necessary  to  furnish  appropriate  instruments,  and 
to  defray  the  expense  of  transmitting  this  intelligence  to  the  hydro- 
graphical  office.  In  order  that  these  observations  miffht  be  reliable^ 
Vie  instruments  with  which  they  are  to  be  made  must  be  correct.  An 
sppropriation  of  a  small  sum  of  money  would  become  necessary  for 
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the  purchase  of  a  few  standard  sets,  to  be  distributed  among  the  States 
and  Territories  for  use  and  comparison,  under  suitable  regulation  to 
be  precribed  by  the  Secretary  of  the  Navy. 

It  would  be  highly  desirable,  also,  to  be  able  to  receive  from  all 
parts  of  the  country  daily  reports  by  telegraph.  In  this  way  the 
condition  of  the  atmosphere  in  every  part  of  the  country,  the  presence 
of  a  storm  in  any  quarter,  its  direction,  its  force,  and  the  rapidity  of 
its  march,  could  be  known  at  every  point  any  hour  in  the  day. 
Simultaneous  reports  from  the  various  stations  of  the  character  of  the 
weather  being  received  and  combined  at  a  central  office,  could  not  fail 
to  afford  results  of  the  highest  interest  and  advantage  to  every  in- 
dustrial pursuit.  Storms,  having  their  origin  in  one  part  of  the 
world,  and  taking  up  their  line  of  march  for  another,  may  be  thus 
narrowly  watched  by  the  mariner  in  communication  with  the  land, 
in  many  instances,  for  days  before  they  would  reach  his  shipping. 
Being  forewarned,  he  could  adopt  the  necessary  means  to  evade  their 
fury.  The  same  intelligence  thus  communicated  to  the  farmer  and 
out-door  laborer  would  be  equally  useful  in  its  results.  Every 
intelligent  farmer,  who  is  willing  to  note  his  observations,  would  b^ 
come  a  sentinel  on  the  watch-tower  and  out-post  of  this  broad  land, 
to  admonish  his  fellow-laborers  in  the  fields,  as  well  as  his  co-laborers 
on  the  sea,  engaged  in  carrying  his  produce  to  distant  markets,  of 
approaching  foul  weather,  and  consequent  danger ;  and  it  is  confi- 
dently maintained  by  those  whose  opinions  are  entitled  to  the  greatest 
weight,  that  with  such  a  system  of  observation  the  laws  that  govern 
the  course  of  these  storms  would  soon  be  so  well  known  that,  in  moat 
cases  J  ship-masters  and  out-  door  laborers  could  be  forewarned  of  their 
approach.  It  has  been  suggested  by  the  same  high  authority  that  by 
mapping  the  skies,  for  example,  of  the  United  States,  and  adopting 
a  system  of  signs  and  symbols,  these  telegraphic  observations  may  be 
so  projected  on  this  map  as  to  convey  to  the  observer,  at  a  glance,  & 
knowledge  of  the  appearance  of  the  sky  all  over  the  whole  country 
any  hour  in  the  day ;  and  that  by  this  means  the  chanee  of  the  ap- 
pearance of  the  sky,  and  subse(juent  changes  of  weather  «3l  over  a  con- 
tinent, may  be  seen  and  studied  from  day  to  day;  from  which  it  is 
believed  that  science  would  deduce  results  of  the  highest  importance. 

But  however  important  to  commerce  and  navigation,  and  all  the 
industrial  pursuits,  these  observations  may  become,  from  the  conside- 
rations above  named,  agriculture  has  an  interest  still  deeper  and 
more  overwhelming.  The  growth  of  a  plant  is  not  the  result  of  acci- 
dent, but  of  natural  causes.  The  phenomena  of  the  vegetable  crea- 
tion, therefore,  is  as  palpable  a  subject  for  the  investigation  of  science 
as  the  phenomena  of  the  sea. 

Hitherto  science  has  by  analysis  presented  the  agriculturist  with 
the  elements  of  his  soils,  and  also  of  cereal  grains,  fruits,  grasses,  escu- 
lent and  leguminous  plants ;  and  has  thus  enabled  him  to  proceed 
intelligently,  with  a  knowledge  of  the  constituent  elements  of  plants 
and  soils,  to  select  a  soil  containing  the  elementary  constituents  of 
the  crop  he  desires  to  cultivate  in  sufficient  abundance  to  insure  its 
growth.  It  has  taught  him  that  he  must  have  the  necessary  ingre- 
oients  for  its  formation.     That  without  these  it  would  be  vain  for 
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him  to  plow  and  sow.  As  well  might  the  chemist  attempt  the  pro* 
daction  of  water  without  hydrogen  and  oxygen^  or  the  metallurgist 
brass  without  copper  and  tin.  ^ience  has  thus  taught  him  to  adapt 
to  his  peculiar  Kind  of  soil  the  crop  it  is  most  capable  of  producing^ 
and  thus  promises  him  for  his  toil  its  richest  possible  reward. 

Hitherto  science  has  by  this  analysis  taught  the  agriculturist  the 
character  and  utility  of  manures,  and  the  adaptation  of  each  to  his 
fields  for  the  benefit  of  the  crop  he  wishes  to  produce ;  that  if  any  of 
its  necessary  elements  are  absent,  they  must  be  supplied  before  nature 
can  be  expected  to  elaborate  and  compound  them. 

These  ingredients  being  usually  found  in  the  form  of  solids,  in  the 
deep  vegetable  loam  beneath  which  some  of  the  States  are  buried,  the 
harder  soil  of  others,  and  also  in  the  disintegrating  rocks  of  others, 
science  has  taught  that  they  must  be  reduced  to  liquids,  or  become 
seriform,  before  the  growing  plant  can  appropriate  them  to  ita 
uses.  For  their  solution,  nature  brings  to  bear  her  meteorological 
forces.  That  these  solids  may  be  readily  subjected  to  their  influence, 
the  agriculturist  pulverizes  them  with  plow  and  harrow,  and  such  fer- 
tilizers as  facilitate  their  disintegration. 

This  field  has  been  entered  by  agricultural  societies  throughout  the 
country,  by  agricultural  chemists  connected  with  institutions  of  learn- 
ing in  many  of  the  States,  and  by  the  agricultural  department  of  the 
Patent  0£Sce.  But  there  is  a  field  of  inquiry  surpassing  far  in  inter- 
est the  study  of  the  constituents  of  plants,  the  character  of  soils,  and 
the  nature  and  power  of  manures,  viz :  the  hearing  of  meteorology  on 
the  vegetable  creation. 

A  very  small  part  of  any  plant  is  necessarily  derived  from  the  soil 
in  which  its  roots  may  be  imbedded.  The  hardest  and  grossest  vege* 
able  matter — as  a  billet  of  wood — by  the  application  of  heat,  loses  its- 
hydrogen  and  other  volatile  gases;  the  remaining  charred  masa 
readily  unites  with  the  oxygen  of  the  atmosphere,  leaving  a  vevy 
small  residuum  of  li^ht  ashes,  which  alone  seems  necessarily  to  have 
been  derived  from  the  soil.  Everything  else,  by  the  application  of 
heat  and  combustion,  becoming  aeriform,  has  escaped  in  the  atmos- 
phere ;  hence  might  have  been  derived  from  the  air.  The  atmosphere  is 
avast  repository  of  fertilizing  matter;  it  is  laden  with  carbon,  hydro- 
gen, and  nitrogen ;  and  the  entire  vegetable  creation  is  so  constituted 
as  to  stand  open-mouthed  to  receive  it.  So  that  a  very  thin  soil,  with 
a  propitious  climate  and  favorable  season,  may  sustain  a  very  heavy 
growth ;  even  the  largest  trees  may  grow  on  almost  naked  rocks  j 
while  the  richest  soil,  with  an  adverse  climate,  may  become  compara- 
tively barren. 

But  the  material  of  vegetation,  whether  derived  from  the  soil  or 
atmosphere,  must  be  elaborated  and  appropriated  ;  it  must  be  changed 
from  inorganic  to  organic  matter.  And  every  plant  from  the  germ  to 
the  fruit,  is  but  the  expression  of  certain  meteorological  forces,  under 
whose  influence  this  change  is  produced.  The  whole  vegetable  crea- 
tion fprings  forth  into  active  display,  or  sinks  to  sleep,  according  to 
the  degree  of  heat,  the  amount  of  moisture,  the  intensity  of  the  light,. 
Ac,  to  which  it  may  be  exposed.     This  truth  is  clearly  stated  in  an 
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able  paper  published  in  the  Agricultural  Report  of  the  Patent  Office. 
The  writer  says : 

'^  All  green  and  living  plants  exposed  to  the  light,  and  living  upon 
atmospheric  air,  obtain  most  of  their  carbon  from  its  carbonic  add, 
which  they  imbibe  and  decompose ;  their  hydrogen  from  its  moisture, 
and  their  nitrogen  partly  from  the  amonical  vapor  which  therein  ex- 
ists, *  ♦  ♦  and  that  the  rapidity  of  this  decomposition  bears  a 
direct  relation  to  the  intensity  of  the  light." 

This  may  account  for  the  wonderful  activity  of  the  vegetation  of  the 
tropics.  The  fertility  of  the  soil  may  not  surpass  that  of  the  temper- 
ate climates,  but  the  meteorological  forces  are  more  active  and  pow- 
erful. 

With  a  knowledge  of  the  laws  that  govern  these  forces,  the  gar- 
dener will  take  a  plant  of  any  eenus,  species,  or  variety,  from  moun- 
tain or  valley,  from  rocks  or  alluvion,  trom  torrid  or  temperate  zone, 
and  by  artificial  means  create  a  climate  for  its  reproduction.  If,  then, 
the  climate  of  any  region,  the  character  of  its  soil,  and  its  ordinary 
meteorological  forces,  could  be  fully  understood,  it  would  not  be  diffi- 
<;ult  for  science  to  designate  precisely  the  plant  and  fruit  for  which  it 
is  best  adapted,  and  thus  to  determine  for  the  agriculturist,  with  rea- 
sonable certainty,  in  advance  perhaps  of  years  of  wasted  labor,  the  ca- 
pabilities of  his  fields. 

We  are  encouraged  to  the  adoption  of  this  conclusion  from  a  con- 
sideration of  what  science  has  hitherto  accomplished.  A  few  years 
since  scientific  men  perceived  certain  irregularities  in  the  motion  of 
some  of  the  planets.  After  making  a  series  of  laborious  calculations, 
they  concluded  that  these  irregularities  must  be  produced  by  the  pres- 
ence of  undiscovered  members  of  the  solar  system.  They  proce^  t6 
estimate  their  size  and  weight  with  the  periods  of  their  revolution. 
Afterwards  they  are  discovered  in  the  precise  position  in  the  heavens 
indicated.  Still  more  recently  our  illustrious  countryman,  Lieutenant 
Maury,  under  the  direction  of  the  Navy  Department,  as  previously 
stated,  requested  the  merchants  ''  who  go  down  to  the  sea  to  do  busi- 
ness in  ships,"  to  travel  as  philosophers — to  take  daily  meteorological 
observations — to  note  temperature,  wind,  currents,  and  weather,  ao- 
cordine  to  a  uniform  plan.  Thousands  of  ship-masters  responded ; 
their  snips  became  floating  observatories,  and  sent  up  the  result  of 
their  investigations  to  the  National  Observatory.  Mr.  Maury  collated 
these  crude  materials,  studied  the  indications  of  climate,  and  the  ap- 
parent habits  of  the  various  tenants  of  the  sea.  He  grouped  these  into 
their  appropriate  departments,  mapped  the  ocean,  and  projected  on 
this  map  the  field  occupied  by  each  class.  And  now  the  whale-ship 
finds  the  sperm  whale  in  that  part  of  the  ocean  indicated  by  science  as 
his  usual  abode.  Mr.  Maury  again  reviewed  these  crude  materials, 
and  remarking  that  temperature  is  not  controlled  by  latitude  or  alti- 
tude ;  that  different  decrees  of  temperature  prevail  at  the  same  distance 
from  the  equator,  and  at  the  same  elevation,  on  different  meridians, 
made  a  series  of  calculations  and  combinations,  and  then  predicted 
that  away  up  near  the  north  pole,  once  supposed  to  be  the  region  of 
perpetual  snows  and  ice,  there  probably  exists  an  open  sea.  In  the 
course  of  two  years  thereafter,  Dr.  Kane  and  his  brave  companions. 
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performing  incredible  labor,  and  enduring  unparalleled  sufferings, 
looked  with  their  own  eyes  on  the  billows  of  tnat  sea,  and  ate  of  its 
fish  and  fowl,  and  thus  again  verified  the  teachings  of  science. 

Place  these  crude  annotations  of  meteorological  phenomena  over 
the  land  in  the  same  master's  hand^  and  we  may  reasonably  expect 
him  to  point  the  farmer  to  a  suitable  field  and  climate  for  the  proauc- 
tion  of  the  desired  crop  in  advance  of  the  foot-prints  of  the  emi- 
grant. 

Something  has  already  been  accomplished  in  this  direction.  The 
officers  of  the  army,  at  their  various  posts  and  stations,  with  a  com- 
mendable devotion  to  the  advancement  of  science,  only  equalled  by 
their  ardor  in  defence  of  their  country's  flag,  have  been  making  dili- 
gent observations,  from  a  careful  study  of  which  much  has  been 
teamed  of  the  climatology  of  our  country,  and  of  its  capacity  to  pro- 
duce the  valuable  staples,  fruits,  grains,  and  grasses.  From  a  study 
of  these,  it  is  now  believed,  for  example,  that  Kansas  will  produce 
grapes  equal  to  France ;  and  that  Nebraska,  from  the  Missouri  river 
to  tne  foot  of  theBocky  mountains,  at  an  elevation  of  4,600  feet  from 
the  level  of  the  sea,  and  as  far  north  as  47^  or  48^  of  north  latitude, 
will  produce  the  usual  grain  crops  as  luxuriantly  as  the  immediate 
valley  of  the  Mississippi ;  that  Fort  Leavenworth  has  no  advantage, 
in  this  respect,  oyer  Fort  Laramie,  at  a  greatly  increased  elevation, 
and  far  to  the  northward  ;  that  the  vast  region  of  country  northwest 
of  Iowa,  being  free  from  the  influence  of  the  northern  lakes,  and  shel- 
tered by  the  Bocky  mountains,  has  a  better  climate  than  States  east 
of  it,  though  considerably  southward. 

Hence  it  is  seen  that,  on  land  as  well  as  at  sea,  climate  is  not  con- 
trolled by  latitude  alone.  And  in  a  country  like  ours,  blessed  with 
every  variety  of  soil,  great  geographical  extent,  with  the  most  charm- 
ing diversity  of  landscape,  including  plains,  valleys,  rivers,  lakes, 
and  mountain  ranges,  it  could  not  be  expected  that  mere  distance 
from  the  equator  would  convey  any  correct  idea  of  climate  and  agri- 
cultural adaptation.  The  true  index  of  these  is  to  be  sought  for  in 
careftil  observation  and  laborious  investigation^  conducted  according 
to  thermal  laws,  and  by  geometrical  conditions.  Hence  the  whole 
earth  must  be  regarded  as  one  vast  green-house,  containing  many  co- 
partments,  with  an  appropriate  climate  ordained  for  each.  To  ascer- 
tain their  limits,  to  mark  them  out  u^on  this  broad  land,  to  describe 
the  climate  and  productions  pertaining  to  them,  is  the  prominent 
initiatory  labor  proposed  by  your  memorialists,  which,  in  their 
opinion,  deserves  the  patronage  of  the  government ;  that  these  may 
be  projected  on  maps  of  the  land,  similar  to  those  made  by  Lieutenant 
Hanrj  of  the  sea.  They  propose  that  this  labor  shall  not  be  left  to 
the  officers  of  the  army  alone,  whose  posts  are  often  widely  separated 
from  each  other,  frequently  changed,  or  totally  abandoned,  as  the 
exigencies  of  the  service  may  require,  rendering  their  observations  too 
scanty  and  irregular  for  the  attainment  of  satisfactory  results.  It 
has  been  suggested  by  Lieutenant  Maury,  and  approved  by  your  me- 
morialists, that  the  number  of  observers  may  be  multiplied  indefinitely 
by  inviting  the  co-operation  of  the  farmers  and  planters  of  the  whole 
oouDtij,  iSke  the  mariners  at  sea,  to  make  voluntary  observations  of 
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weather,  crops,  soil,  and  flora,  and  report  regularly  to  a  common 
49uperintendent,  by  whom  they  shall  be  classified  and  discussed.  In 
this  way  it  is  expected  that  thousands  of  additional  observers  may  be 
•enlistea  in  this  service,  without  expense  to  the  government,  from 
whose  joint  labors,  in  collecting  crude  materials  for  scientific  analysis, 
A  very  rich  harvest  of  knowledge  would  soon  be  obtained. 

It  is  understood  that  meteorologists  and  men  of  science  in  several  of 
the  European  States — France,  England,  Germany,  Spain,  Portugal, 
Kussia,  &c. — have  expressed  their  readiness  and  desire  to  co-operate 
with  those  of  the  United  States,  in  such  a  system  of  meteorological  ob- 
servations as  Lieutenant  Maury  has  hitherto  proposed  to  the  farmers  of 
this  country,  and  which  your  memorialists  pray  may  receive  the  ap- 
proval of  this  government.  In  this  way  a  uniform  system  of  obser- 
Tations  would  be  rapidly  extended  to  every  civilized  country.  The 
soil,  climate,  productions,  and  meteorological  forces  peculiar  to  every 
part  of  the  world  would  soon  become  familiar  themes  iot  scientific  dis- 
cussion. And  it  is  more  than  probable  that  this  would  lead  to  the 
cultivation  of  all  or  nearly  all  of  the  more  useful  plants  and  fruits  of 
the  temperate  zones,  within  the  limits  of  the  United  States.  The  tea- 
plant,  tne  olive,  the  fig,  and  the  date,  and  all  varieties  of  grapes  are 
indigenous  to  just  such  climates  as  doubtless  exist  in  our  country,  and 
which  may  be  discovered  by  proper  investigation.  When  the  tea- 
fields  of  China,  for  example,  shall  have  been  carefully  studied  and  un- 
derstood in  relation  to  soil,  strength  of  light,  amount  of  moisture, 
degree  of  heat,  character  of  electrical  forces,  proximity  to  water, 
desert  or  mountain  ranges,  and  exposure  to  atmospheric  currents,  then 
the  same  tea  may  be  produced  by  the  American  planter,  simply  by 
the  discovery  and  proper  culture  of  similar  fields.  The  same  would 
be  true  of  the  coffee-tree,  and  of  every  other  useful  plant.  In  this 
way,  doubtless,  may  be  transferred  to  America,  and  probably  to  the 
United  States,  all  the  most  valuable  cereal  grains,  grasses,  fruits,  le- 
guminous and  esculent  plants  in  the  world. 

The  advantages  to  be  derived  from  the  cultivation  of  new  crops 
cannot  be  accurately  estimated.  That  they  would  be  very  great,  none, 
who  have  given  attention  to  this  subject,  entertain  a  doubt.  The 
potato  and  Indian  corn  have  recently  been  brought  into  use.  But 
a  few  years  since  they  were  unknown  in  many  parts  of  the  world 
where  they  now  supply  millions  with  daily  food.  Other  plants  of 
equal  value  could  hardly  fail  to  be  discovered  and  brought  into  general 
use.  And  those  now  known  would  be  improved  in  character  and  their 
culture  extended  to  other  countries.  It  is  now  known,  contrary  to 
previous  conjecture,  that  sugar-cane  will  flourish  and  mature  in  any 
climate  that  will  produce  and  mature  Indian  corn,  if  protected  from 
the  severe  frosts  of  northern  winters.  The  same  soil,  the  same  amount 
of  moisture,  the  same  degree  of  light  and  heat  necessary  to  produce 
and  ni'^t  M'»  :\  luxuriant  crop  o^Ii^diau  corn,  will  produce  and  mutiye 
an  equally  abundant  crop  of  sugar-cane.  Hence  the  discovery  of  an 
annual  sugar-cane  plant,  or  the  transmutation  by  hibridation  of  some 
one  of  the  known  species  to  an  annual,  is  all  that  is  now  necessary  to 
enable  the  people  of  Illinois  or  Missouri  to  produce  sugar  as  success- 
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fidly  as  the  people  of  Louisiana.    Whether  the  Chinese  surar-cane 
will  prove  to  he  the  necessarj  species,  time  alone  can  determine. 

The  regular  report  of  the  condition  and  prospects  of  the  growing 
crops,  from  every  part  of  our  country,  ttfa  central  office,  as  contem- 
plated hy  your  memorialists,  furnishing  the  data  of  official  bulletins, 
would  be  of  sufficient  importance  to  both  producer  and  dealers  to  require 
the  approval  of  the  government.  But  when  all  commercial  coun- 
tries are  to  be  embraced  in  the  same  system  of  observation  and  research, 
its  importance  becomes  overwhelming.  In  consequence  of  the  intro- 
duction of  steam,  the  improvement  of  navigation,  the  construction  of 
railroads^  the  spread  of  commerce,  the  use  of  the  telegraph,  and  the 
rapidly  increasing  facilities  of  intercourse,  the  farmer  and  planter  of 
the  United  States  is  almost  as  much  interested  practically,  in  knowing 
the  state,  prospect,  and  amount  of  crops  in  foreign  lands,  as  in  his 
own  country.  The  wheat  grower  of  Illinois  is  not  only  concerned  to 
kmow  whether  the  wheat  crop  of  other  States  is  above  or  below  the 
average,  but  also  whether  a  short  or  very  abundant  crop  has  been 
harvested  in  Europe.  The  crops  in  other  parts  of  the  world  tend  to 
increase  or  diminish  the  price  of  his  own  grain  ;  for  in  the  markets 
abroad  he  is  compelled  to  compete  with  the  grain-grower  upon  the 
waters  of  the  Black  sea,  in  the  Canadas  and  elsewhere.  In  Liverpool 
the  corn  of  the  Danube  competes  with  that  of  Kentucky  and  Indiana. 
The  sugar  planter  in  Louisiana  is  directly  interested  in  the  abundance 
of  that  crop  in  Cuba  and  Brazil.  *  A  short  crop  of  cotton  in  India  and 
Egypt  enhances  by  millions  the  value  of  that  crop  in  the  valley  of 
the  MiBsissippi ;  and  so  with  all  the  other  great  staples  of  agriculture. 
To  enable  the  farmers  and  planters  to  know  in  advance  the  prospects 
of  the  growing  crops  with  which  their  own  must  compete  in  the  mar- 
kets of  the  world,  is  to  enable  them  to  reap  the  just  reward  of  their 
own  industry ;  to  refuse  it  is  to  place  them  at  the  mercy  of  the  dealer. 

Such  are  some  of  the  more  obvious  results  which  agriculture  is  cer- 
tain to  reap  from  the  adoption  of  this  system  of  research  proposed  by 
your  memorialists.     And  as  important  and  valuable  as  are  the  bene- 
fits thus  promised,  we  are  entitled  to  count  upon  others  still  more 
valuable,  but  which  no  sagacity  can  anticipate.    They  are  such  as 
every  well-planned  and  properly  conducted  system  of  philosophical 
research  has  developed.     An  apt  illustration  of  the  value  of  these 
unforeseen  results  is  afforded  by  the  very  system  of  research  that  the 
memorialists  pray  may  be  extended  to  the  land.    That  system  had 
for  its  object  to  investigate  the  direction  of  the  winds  and  the  set  of 
the  currents  at  sea  for  the  benefit  of  navigation.     As  important  as  are 
the  bearings  of  the  results  actually  obtained  in  this  regard,  they 
dwindle  into  a  small  compass  when  compared  with  results  and  dis- 
coveries that  have  been  brought  out^  and  tnat  were  neither  enumerated 
among  the  original  objects  of  research,  nor  contemplated  by  any  one. 
Among  these  may  be  mentioned  the  demonstration  of  the  practicabilitv 
of  esti^lishing  a  sub-marine  telegraph  across  the  Atlantic.    No  such 
problem  was  embraced  by  Lieutenant  Maury  in  his  original  plan  of 
research ;  yet  the  discoveries  made  during  the  course  of  his  investiga- 
tions upon  winds  and  currents  demonstrated  its  practicabilitv.    There- 
npon  a  company  has  been  formed^  the  capital  raised,  and  contracts 
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made  for  scanning  the  Atlantic  with  a  telegraphic  cable,  the  miccesB 
of  which  will  now  scarcely  admit  of  a  doubt.  This,  when  completed, 
will  doubtless  have  a  marked  influence  on  the  interests  of  the  pro- 
ducing classes  of  this  counti^.  An  advance  in  prices  in  Great  Britain 
and  western  Europe  may  now  be  heralded  by  telegraph  to  the  grain- 

S rowing  countries  of  the  continent,  shipments  may  be  made,  and  the 
emand  supplied  before  the  advance  in  price  can  be  known  in  this 
country.  By  telegraph  across  the  Atlantic  such  news  will  arrive  at 
Boston  and  New  York  as  soon  as  it  could  reach  the  regions  of  the 
Danube  and  of  the  Black  sea.  This  would  enable  the  producers  of 
this  country  to  compete  successfully  with  those  of  the  Old  World. 

Again,  when ''  Franklin  demonstrated  the  identity  of  lightning  and 
the  electric  fluid,''  he  had  ^ kittle  else  in  view  but  the  means  of  protec- 
tion from  the  thunder-clouds."  This  discovery,  however,  gave  a  great 
impulse  to  electrical  research,  which  has  resulted  in  the  entire  revolu- 
tion of  the  science  of  chemistry,  and  in  advancing  the  useful  arts, 
aiding  navigation  and  astronomical  research,  and  which  has  made  the 
dectric  spark  ^^the  messenger  of  intelligence  across  the  land  and 
beneath  the  sea." 

So  doubtless  it  will  be  when  the  proposed  system  of  research  shall 
be  extended  to  the  land. 

When  it  is  considered  that  this  proposed  research  by  land  is  a 
necessary  part  of  the  system  now  so  successfully  prosecuted  at  sea— 
that  the  interests  of  navigation  and  commerce  demand  it — ^that  the 
direct  and  certain  advantages  to  agriculture  would  be  incalculable — 
that  the  field  is  broad,  and  reasonably  promises  other  important  re- 
sults that  no  foresight  could  particularly  define — ^that  the  same  officer 
who  has  secured  the  applause  of  the  world  for  his  achievements  in  the 
part  of  the  field  already  traversed  is  anxious  to  enter  this,  and  stake 
his  reputation  on  reaping  another  rich  harvest  of  honor  for  his  coun- 
try— that  it  is  necessary  to  place  our  farmers  and  planters  on  an  equal 
footing  with  those  of  Europe  and  Asia  in  the  maricets  of  the  world — 
that  the  necessary  observations  are  to  be  made^  and  the  crude  mate- 
rials collected  gratuitously,  so  that  the  draft  on  the  ti^easuiy  will  be 
very  small,  covering  merely  the  office  expense  in  the  discussion  of  the 
data  collected;  the  cost  of  the  instruments  used,  and  the  transmission 
of  despatches — ^that  the  agricultural  and  planting  interests  of  this 
country  surpass  all  other  interests — that  heretofore  the  federal  legis- 
lature has  addressed  itself  to  the  advancement  of  these  great  interests 
so  rarely  and  with  such  a  sparing  hand ;  when  we  compare  the  means 
with  the  end — the  magnitude  of  the  results  confidently  expected  with 
the  small  amount  of  money  required ;  and  when  we  recollect  how 
much  of  the  le^slation  of  the  country  and  of  the  public  money  is  ap^ 
plied  to  o^r  interests  so  small  in  comparison,  and  that  other  na« 
tions,  through  the  influence  of  their  scientific  men,  are  volunteering 
their  co-operation  so  as  to  extend  this  system  to  the  whole  earth,  your 
oomniittcc  are  unable  to  discover  any  sufficient  reason  for  withholding i 
the  sanction  of  the  government  of  the  United  States.  They  thereforej 
recommend  that  the  prayer  of  your  memorialists  may  be  granted,  audi 
ask  leave  to  introduce  a  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Decsxbie  18,  1866. — Submitted  and  ordered  to  be  printed. 


Mr.  WeUiBR  made  the  following 
REPORT. 

The  CommiUee  <m  Military  Affairs^  to  whom  was  referred  the  memorial 
of  Mrs.  Eliza  E.  Ogden,  widow  of  Captain  E.  A.  Ogden^  having  had 
(he  same  under  conMeratumy  report : 

That  the  memoTialist  in  this  case  prays  to  be  allowed  a  commission 
upon  certain  disbursements  made  by  her  late  husband  while  he  was  an 
assistant  quartermaster  United  States  army,  viz :  from  1838  to  1846, 
upon  the  prindple  recognized  in  the  recent  acts  of  Congress  for  the 
relief  of  Mrs.  Heitzel  and  Mrs.  Mackay. 

Mrs.  Ogden  claims  commissions  as  follows : 

For  disbursements  on  account  of  Indian  hostilities  in 
1840  to  1843,  2\  per  cent,  upon $116,040  00 

For  disbursements  on  acccount  of  Mexican  hostilities  in 
1846  to  1849,  upon 403,018  31 

The  allowances  of  two  and  a  half  per  cent,  heretofore  made  to  Gap- 
r      tain  Heitzel  and  Colonel  Mackay,  were  so  made  because,  at  the  time 
they  performed  these  services— Murine  bostilities  with  the  Creek  and 
Seminole  Indians — the  quartermaster  s  department  bad  not  sufficient 
officers  for  the  responsible,  laborious,  and  important  duties  which 
devolved  upon  them  by  the  sudden  state  of  war,  and  all  the  powers 
i.      and  faculties  of  the  few  officers  composing  it  were  taxed  to  the  utmost. 
.;:.      In  July,  1838^  Congress  authorizea  the  appointment  of  twelve  addi- 
tional officers  in  that  corps,  and  Major  Ogden  was  one  of  those  so  ap- 
it      pointed,  and  not  beine  a  quartermaster  at  the  time,  for  which  Captam 
tr      Heitzel  and  Colonel  Mackay  were  compensated,  he  cannot  be  classed 
^      with  them.     Colonel  Mackay,  however,  was  also  allowed  a  commission 
a-      of  half  per  cent,  upon  $223,194  TS,  special  appropriations  on  account 
a?      of  Mexican  hostilities  in  1846-'47y  upon  the  principle  of  the  act  of 
c      12th  August,  1848,  granting  a  commission  to  paymasters  for  disburse- 
:;     ment  to  volunteers. 

or         It  is  not  believed  that  Congress  intended  this  gratuity  to  the  widow 
p     of  Colonel  Mackay  as  a  prec^ent  for  its  future  government,  particu- 
larly as  the  act  of  3d  March,  1839,  provides  that  '^  no  officer,  in  any 
branch  of  the  public  service,  shall  receive  any  extra  allowance  or  com;- 
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pensation  for  the  disbarsement  of  public  money,  unleBs  tbe  same  be 
authorized  by  law." 

The  committee  are  of  the  opinion,  that  allowing  a  commission  as 
prayed  for  in  this  case  would  invite  all  the  disbursing  and  accounting 
officers  of  the  Mexican  war,  both  civil  and  military,  to  institute  simi- 
lar claims.  The  pay  of  army  officers  is  presumed  to  be  a  recom- 
pense for  all  their  time,  and  they  may  be  said  so  to  contract  with  the 
government  when  they  are  commissioned ;  and  if,  during  war,  they 
are  charged  with  duties  more  onerous  than  during  peace,  it  should  by 
no  means  be  considered  a  just  reason  for  extra  compensation. 

The  committee,  therefore,  recommend  that  the  prayer  of  the  memo- 
rialist be  not  granted. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Dbcucbib  23,  1856. — Submitted  and  ordered  to  be  printed. 


Mr.  Wbller  made  the  following 
REPORT. 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  petition  of 
Captain  John  S,  VanDyhe^  having  had  the  same  under  consideration^ 
report: 

That  the  petitioner  prays  to  be  allowed  back  pay,  pension,  and 
bonnty  land,  as  an  officer  in  the  military  service  of  the  United  States 
during  the  late  war  with  Great  Britain ;  but  as  he  presents  no  proof 
whatever  of  his  said  services,  and  as  there  is  no  record  evidence  that 
he  was  in  the  service  as  alleged,  the  committee  report  as  follows: 

Jiesohed,  That  the  prayer  of  the  petitioner  be  not  granted. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Dhskbib  23, 1856. — Ordered  to  be  printed. 


Mr.  Fessbnden  submitted  the  following 

REPORT. 


[To  accompany  bill  S.  483] 


The  Committee  of  Claims^  to  whom  was  referred  the  memorial  of  Eliaa 

Hall,  report: 

That,  from  a  careful  examination  of  the  papers  in  this  case,  they 
are  satisfied  with  the  truth  of  the  following  statement  of  facts,  viz  : 

The  memorialist  was  a  gunsmith,  and  in  1812  was  doing  a  large 
and  profitable  business  in  Middlebury,  Vermont.  In  October  of  that 
year,  a  portion  of  the  American  army  being  stationed  at  Plattsburg, 
New  York,  Lieutenant  Colonel  Brearly  was  sent  into  Vermont  to  pro- 
care  a  quantity  of  pikes  for  the  use  of  his  regiment.  After  several 
unsuccessful  efforts,  he  applied  to  Mr.  Hall,  who  entered  with  great 
energy  and  patriotism  into  the  service  of  supplying  the  army  with 
the  desired  weapons.  So  highly  pleased  was  Colonel  Brearly  with 
the  skill  and  energy  of  character  manifested  by  the  memorialist  that 
he  prevailed  upon  him  to  repair  to  headquarters,  ^'that  the  army 
mignt  avail  itself  of  the  services  of  an  armorer  and  artificer  so  com- 
pletely qualified,  in  all  respects,  to  execute  every  branch."  And 
Colonel  Brearly  says  he  was  satisfied,  from  personal  knowledge  and 
obBervation,  that  Mr.  Hall's  motives  for  entering  the  service  were 
evidently  more  from  a  spirit  of  patriotism  than  any  prospect  of  emolu- 
ment. 

On  their  arrival  at  headquarters  he  was  introduced  to  General 
Dearborn  "  as  just  the  man  tbe  public  service  required"  to  superin- 
tend the  repair  of  small  arms.  At  a  subsequent  interview,  General 
Dearborn  proposed  to  him  to  engage  in  the  service  in  that  capacity, 
which  he  agreed  to  do,  at  a  coinpensation  of  $50  per  month  and  ra- 
tions, for  "  during  the  war."  He  was  paid  for  his  services  at  the  rate 
stated,  from  that  time  until  the  22d  July,  1814.  From  this  time  until 
the  close  of  the  service,  in  consequence  of  some  informalities,  he  failed 
to  receive  his  pay.  General  Dearborn  had  left  that  place,  and  seems 
to  have  failea  to  officially  report  the  arrangement  with  Mr.  Hall, 
although  General  Bomford  certifies  that  General  Dearborn  informed 
him  of  the  iact,  and  promised  to  farnish  the  department  with  a  cer- 
tificate to  that  effect,  which  he  seems  to  have  failed  to  do. 
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The  claim  has  been  several  times  presented  to  the  department,  and 
although  it  seems  to  have  always  been  regarded  as  just,  thej  have 
not  deemed  themselves  authorized  by  law  to  pay  it. 

General  Talcott^  in  a  letter  dated  June,  1853,  after  stating  that  no 
record  of  the  contract  can  be  found,  says:  "  But  desirous  that  meri- 
torious services  should  not  be  overlooked  nor  neglected,  I  would 
recommend  that  you  make  out  regular  accounts,  &c.,  and  to  make 
affidavit  to  its  correctness."  The  account  was  accordingly  stated  and 
submitted  to  the  Ordnance  Department,  and  General  Talcolt,  the 
head  of  that  department,  says  in  regard  to  it :  ^^  I  consider  [it]  an 
equitable  claim  upon  the  government,  but  so  much  time  has  elapsed 
since  it  originated,  and  almost  every  one  who  could  supply  the  infor- 
mation necessary  to  corroborate  or  sustain  the  claim  having  deceased, 
it  has  not  been  possible  for  him  to  present  it  in  such  a  shape  as  to 
obtain  payment," 

The  amount  due  for  pay  and  subsistence  is  $421  62.  And  if  interest 
were  allowed  by  way  ot  damages  for  its  detention,  the  amount  would 
be  $1,507  20. 

Mr.  Hall  also  presents  a  claim  for  sundry  expenses  incurred  by  him 
in  the  public  service^  which  he  specifies  and  verifies  by  oath,  amount- 
ing to  |40  50,  and  for  a  horse  lost  in  consequence  of  urgent  and  extra- 
ordinary service  performed  immediately  preceding  the  battle  of  Platts- 
burg,  and  in  the  preparation  for  that  action,  $95,  making  $135  50. 
The  loss  and  value  of  the  horse  are  sustained  by  other  evidence. 

The  high  character  of  the  memorialist  for  truth  and  integrity,  and 
for  patriotic  zeal  and  devotion  to  his  country,  is  well  attested  by  sev- 
eral of  the  most  eminent  citizens  of  his  State,  as  well  as  by  the  officers 
of  the  army  with  whom  he  served. 

The  committee  therefore  concur  with  the  head  of  the  Ordnance 
Department,  after  a  full  examination  of  the  facts,  that  this  venerable 
patriot  has  a  just  and  equitable  claim  upon  the  government ;  and  as 
he  has  already  completed  his  seventy-sixth  year,  if  his  last  days  are 
to  be  cheered  by  a  manifestation  of  the  justice  and  magnanimity  of 
his  country,  immediate  action  is  indispensable. 

The  statement  of  Mr.  Hall  contains  so  clear  and  graphic  an  ac- 
count of  his  services,  and  of  the  operations  of  the  troops  and  local 
militia  in  the  defence  of  Plattsburg,  that  the  committee  append  it 
hereto,  and  make  it  a  part  of  this  report. 

In  conclusion,  the  committee  report  a  bill  for  the  relief  of  Elias 
Hall,  of  Rutland,  Vermont,  and  recommend  its  passage. 

The  whole  amount  of  the  original  claim  is  $557,  for  which  the  bill 
provides  payment,  without  interest. 


MEMORIAL. 


I,  Elias  Hall,  of  Rutland,  Vermont,  aged  seventy-five  years,  depose, 
testify,  and  say :  That  by  a  verbal  agreement  made  with  Major  Gten- 
eral  Dearborn,  near  Canada  line,  on  the  17th  day  of  November,  A.  D. 
1812,  I  was  to  have  fifty  dollars  per  month  and  subsistence,  whioh 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jahuabt  2,  1867.— Submitted  and  ordered  to  be  printed. 


Mr.  JoNBS^  of  Iowa,  made  the  following 

;REPORT. 

fTo  aoeompany  bill  8.  4&6.] 

The  Committee  en  PenaumSy  to  whom  was  re/erred^  on  (he  19th  %Mimo. 
the  petition  of  John  MiieheUy  praying  for  an  increase  of  pension^  om 
leave  to  report  thereon  osfM^s: 

The  petitioner,  while  engaged  in  the  servioe  of  the  United  States  on 
board  a  transport  vessel,  during  the  war  with  Mexico,  was  ordered  by 
his  oonimanding  o£Scer,  on  receiving  the  news  of  one  of  our  victories, 
to  assist  in  firing  a  salute ;  and  in  the  discharge  of  this  duty,  owing 
to  the  carelessness  or  inefficiency  of  one  of  the  gunners,  fire  was  left 
in  the  cannon,  and  on  ramming  home  the  charge  it  exploded,  by 
which  accident  both  petitioner's  arms  were  destroyed. 

An  act  approved  May  29, 1848,  placed  the  petitioner  on  the  in- 
▼aUd  pension  rpU  at  ten  dollars  per  month,  to  commence  on  the  day 
when  he  received  the  injury.  And  on  the  15th  May,  1850,  his  pension 
was  increased  to  twenty  dollars  per  month  from  that  date ;  an  amount 
quite  inadequate,  in  the  opinion  of  your  committee,  for  the  main- 
tenance of  a  man  in  such  a  helpless  condition,  and  who,  in  the  lan- 
guage of  the  petitioner,  ^^  is  unable  to  take  one  mouthful  of  food  with- 
out assistance." 

The  committee,  therefore,  agree  in  reporting  a  bill  for  his  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jaxxiabt  6,  1867. — Ordered  to  be  printed. 

— —  /♦? 

Mr.  Fbssbndbn  made  the  following       '.-j, 
REPORT. 

[To  accompany  bill  H.  R.  C.  C.  IS.] 

Tfce  Committee  of  Claims  to  whom  was  referred  biU  H.  R.  0.  C.  No.  13, 
efUitled  ^^An  act  for  the  rdief  of  Mary  Beeside,"  report: 

From  1816  to  1836,  a  period  of  twenty  years,  James  Meeside^  of 

Pennsylvania,  was  very  extensively  employed  in  the  transportatipn 

of  the  United  States  mails  under  contracts  entered  into  with  the  Post^ 

master  (Jeneral.    It  will  he  recollected  that  during  this  period  the 

Postmaster  General  possessed  almost  unlimited  authority  and  control 

orer  the  management  and  the  revenues  of  that  department.     He  made 

the  contracts  for  mail  service  in  his  own  name,  and  collected  and  dis« 

borsed  the  funds  of  the  department  at  his  discretion.     The  policy  of 

tke  postal  laws  at  that  time  was  that  the  post  office  operations  should 

oonstitnte  a  self-sustaining  system.     The  head  of  the  department  was 

authorized  to  expend  its  entire  revenue ;  hut  he  was  not  expected  to 

call  upon  the  general  treasury  for  aid  or  support. 

The  rapid  expansion  of  our  population,  and  the  great  and  exciting 
political  controversies  which  agitated  the  country  during  the  latter 
years  of  Mr.  Beeside's  service,  created  an  almost  resistless  demand 
for  largely  increased  mail  service.  The  department  yielded  to  these 
demands  to  such  an  extent,  particularly  between  the  years  1828  and 
1832,  that  its  finances  became  embarrassed,  and  in  order  to  relieve 
itself  it  resorted  to  the  expedient  of  employing  the  agency  of  some  of 
its  leading  contractors  to  endorse  and  negotiate  its  acceptances.  In 
this  way  its  revenues  were  anticipated,  its  finances  become  more  and 
more  embarrassed  each  succeeding  quarter — its  credit  became  impaired, 
and  its  ability  to  continue  in  the  performance  of  its  functions  was  re- 
duced to  dependence  ui>on  the  private  credit  of  its  principle  contrac- 
tors. In  1834'~5,  the  increasing  embarrassments  and  difficulties  of 
the  Post  Office  Department  attracted  the  serious  consideration  of  Con- 
gress and  the  country.  It  was  evidently  upon  the  verge  of  bank- 
ruptcy, from  which  the  interposition  of  the  government  alone  could 
xescoeit. 
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The  President  of  the  United  States,  in  his  annual  message  to  Gon- 

fress  in  December,  1835,  states  the  indebtedness  of  the  Post  Office 
department  on  the  Ist  July  preceding  at  $1,064,381.  A  new  Post- 
master General  (Mr.  Kendall)  had  recently  taken  charge  of  the  de- 
partment, and,  in  his  report  to  the  President  of  December  1,  1835, 
after  stating  the  difBculties  under  which  the  department  was  laboring, 
he  says:  ''No  satisfactory  account  of  its  debts,  or  its  means,  could 
(within  any  short  period)  be  obtained  from  its  books.  It  was  only 
perceived,  from  current  incidents  and  detached  accounts,  that  the  un- 
satisfied demands  from  contractors,  from  every  quarter  of  the  country, 
were  daily  accumulating ;  that  there  was  a  debt  of  near  $300,000  dae 
the  banks ;  that  the  outstanding  acceptances  of  the  treasurer  exceeded 
$390,000;  that  a  considerable  portion  of  the  revenue  of  some  of  the 
large  offices  for  the  present  calendar  year  had  been  anticipated  by 
drafts,"  &c,  '^In  this  state  of  things,  it  was  deemed  expedient  to 
inake  an  effort  to  extricate  the  department  from  its  embarrassments.'' 
The  measures  resorted  to  for  that  purpose  were  as  follows,  viz  : 

1.  A  suspension  of  all  recent  allowances  from  the  credit  of  the  ooo- 
tractors. 

2.  A  refusal  to  accept  or  pay  any  drafts  drawn  on  the  department, 
except  by  special  arrangement. 

3.  The  application  of  the  income  of  the  current  quarter  to  the  pay- 
ment of  that  quarter's  expenses,  the  surplus  only  to  be  applied  to  pre- 
existing claims. 

However  necessary  to  the  department  the  adoption  of  such  extra- 
ordinary measures  may  have  been,  it  is  very  apparent  that  their  en- 
forcement must  have  operated  very  disasterously  upon  the  large  con- 
tractors. They  were  relying,  as  they  had  a  right  to  do,  upon  these 
allowances,  made  by  the  Postmaster  General  in  the  exercise  of  his  of- 
ficial authority  and  discretion,  for  the  means  of  meeting  the  current  ex- 
penses of  the  service,  and  upon  the  acceptance  and  payment  of  the 
usual  drafts  to  meet  the  outstanding  liabilities  for  which  they  had  be- 
come responsible.  The  result  was  that  while  the  finances  of  the  de- 
partment were  rescued  from  embarrassment  and  ruin  its  contractors 
and  fiscal  agents  were  reduced  to  bankruptcy. 

Among  the  principal  sufferers  were  James  Beeside,  the  original 
claimant  in  this  case,  whose  long  continued,  extensive,  and  energetic 
services  had  acquired  for  him  the  sobriquet  of  ^'  Land  Admiral  See- 
side,"  and  Stockton  &  Stokes. 

The  accounts  of  the  last  named  gentlemen  and  their  associates 
were  subsequently  adjusted  under  a  special  act,  passed  July  2, 1836, 
and  which  provided  that  the  Solicitor  of  the  Treasury  should  settle 
and  adjust  the  claims  of  the  parties  named,  for  extra  services  per- 
formed by  them  as  contractors  for  carrying  the  mails^  and  should  in- 
quire into  and  determine  the  equity  of  their  claims  on  account  of  con- 
tracts, on  which  their  pay  may  have  been  suspended  by  ^^the  present 
Postmaster  General."— (6  Stat.  665.) 

Under  this  act,  the  Solicitor  of  the  Treasury  awarded  to  the  claim- 
ants the  sum  of  $161,563.  On  this  adjudication  the  Postmaster 
General  entered  a  credit  to  the  parties  for  $120,938,  but  declined  to 
enter  the  balance,  on  the  ground  that  the  arbitrator  had  exceeded  tbe 
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jarisdiction  conferred  upon  him  by  the  act,  and  taken  cognizance  of 
matters  not  embraced  withiu  its  provisions.  The  question  was  sub- 
sequently brought  before  the  Supreme  Court,  and  the  entire  award 
affirmed  and  paid. 

On  the  same  day  of  the  passage  of  this  special  act,  providing  for 
tlie  equitable  settlement  of  the  claims  of  Stokes  and  others,  Congress 
also  passed  a  general  law,  entitled  ^^  An  act  to  change  the  organiza- 
tion of  the  Post  Office  Department,  and  to  provide  more  effectually 
for  the  settlement  of  the  accounts  thereof." — (5  Stat.  80.)  And  in 
order  to  enable  the  Postmaster  General  effectually  to  adjust  and' 
close  up  the  pre-existing  accounts  and  transactions  of  the  department, 
he  was  authorized  by  the  17th  and  18th  sections  of  this  law  to  insti- 
tute proceedings,  both  in  law  and  equity,  for  the  purpose  of  judicially 
testing  the  extent  of  his  authority  to  revise  the  previous  acts  of  the 
department  and  its  officials,  and  to  re- open  and  re-adjust  the  accounts 
of  its  contractors  and  others,  and  to  finally  determine  the  rights  of 
the  parties.     The  17th  section  of  this  act  is  as  follows : 

"  Sbc.  17.  And  be  U  further  enacted  y  That  in  all  cases  where  any  sum 
or  sums  of  money  have  been  paid  out  of  the  Post  Office  Department 
to  any  individual  or  individuals,  under  pretence  that  service  has  been 
performed  therefor,  when,  in  fact,  such  service  has  not  been  performed, 
or  by  way  of  additional  allowances  for  increased  pay,  actually  ren- 
dered when  the  additional  allowance  exceeds  the  sum  which,  by  the 
provisions  of  law,  might  rightfully  have  been  allowed  therefor ;  and 
in  all  other  cases  when  the  moneys  of  the  department  have  been  paid 
over  to  any  person,  in  consequence  of  fraudulent  representations  or 
by  mistake,  collusion,  or  misconduct  of  any  officer  or  clerk  of  the  de- 
partment, it  shall  be  the  duty  of  the  Postmaster  General  to  cause 
gait  to  be  brought  in  the  name  of  the  United  States,  to  recover  back 
the  same  or  the  excess,  as  the  case  may  be,  with  the  interest  thereon/' 

The  evident  object  of  this  provision  was  to  secure  a  judicial  investi- 
ntion  of  the  disputed  pre-existing  accounts  and  transactions  of  the 
department.  Lar^e  sums  were  claimed  to  be  due  to  them  by  the  con- 
tractors and  financial  agents  of  the  department  on  the  one  hand, 
while  the  department,  on  the  other  hand,  claimed  that  these  parties 
were  largely  its  debtors.  In  the  case  of  Stokes,  et  als.,  the  Solicitor 
of  the  Treasury  was  constituted  a  special  tribunal,  and  his  award  of 
a  large  sum  to  the  claimants  was  held  to  be  valid  against  the  govern- 
ment. 

In  the  analogous  case  of  James  Beeside,  the  case  under  considera- 
tion, the  Postmaster  (General,  in  accordance  with  the  above  provision 
of  the  act  of  1836,  caused  suit  to  be  brought  in  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Pennsylvania. 

The  department  claimed  a  balance  of  $32,709  62,  while  Beeside 
claimed  a  balance  due  him  of  about  $275,000.  The  suit  was  com- 
menced in  1839,  and  the  trial  was  had  in  October,  1841.  It  occupied 
five  weeks,  and  the  jury  were  engaged  two  weeks  in  the  investigation 
of  the  case,  which  resulted  in  their  finding  a  verdict  against  the  gov- 
ernment, and  on  the  issue  on  the  plea  of  set-off,  and  on  pleas  putting 
the  whole  matter  in  issue,  they  certified  that  the  government  owed 
the  defendant  the  sum  of  $188,496  06.    Applications  for  the  payment 
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of  this  sum  continued  to  be  ursed  upon  Congress  up  to  the  time  of 
the  organization  of  the  C!ourt  of  Claims,  when  the  case  was  brought 
before  that  tribunal.  In  the  proceedings  in  the  Court  of  Claims, 
though  evidence  was  introduced  to  sustain  the  entire  justice  of  the 
case,  which  is  now  all  before  the  committee,  the  case  was  made  to 
rest  upon  the  legal  effect  of  the  verdict  and  certificate  rendered  in 
the  circuit  court — ^the  claimant  taking  the  ground  that  the  verdict  of 
the  jury  at  that  trial  should  conclude  all  further  controverjjj  as  to  the 
&ct8  which  were  litigated,  and  should  be  deemed  record  and  indis- 
putable evidence  that  the  United  States  owed  the  sum  therein  stated 
— and  the  evidence  mainly  relied  on  consisted  of  a  transcript  of  the 
record  on  that  trial. 

But  from  all  the  voluminous  evidence  before  the  committee,  f  and  it 
was  also  before  the  court,)  it  is  apparent  that  the  trial  before  the  cir- 
cuit court  was  a  fair  and  full  litigation  of  the  state  of  the  accounts 
between  Mr.  Beeside  and  the  Post  Office  Department.  The  counsel 
on  the  part  of  the  government  were  Mr.  Bead,  district  attorney,  and 
Mr.  Cadwallader,  both  eminent  lawyers  of  the  Philadelphia  bar ; 
Judge  Baldwin,  of  the  Supreme  Court,  and  Judge  Hopkinson  were 
upon  the  bench. 

On  the  motion  for  a  new  trial  Judge  Baldwin  said :  **  We  had  no 
doubt  at  the  trial — ^both  judges  concurred  in  opinion — ^that  nothing 
was  due  to  the  United  States,  and  that  sometning  was  due  to  the 
defendant."  Again:  "With  all  the  time  and  labor  which  could  be 
devoted  to  the  cause,  as  well  out  as  in  court,  the  judges  could  come  to 
no  conclusion  other  than  that  a  balance  was  justly  due  to  the  defend- 
ant." And  again :  "  I  am  satisfied  that  the  result  approximates  as 
near  to  a  correct  a  balance  of  accounts  as  could  reasonably  be  expected 
upon  another  trial.  Both  parties  appeared  to  have  produced  all  the 
testimony  which  was  accessible  to  them.  It  cannot  be  expected  that 
a  better  or  more  impartial  jury  can  be  selected :  there  certainly  cannot 
be  one  more  patient  and  attentive  than  they  have  been." 

It  appears  irom  these  extracts  from  the  decision  of  Judge  Baldwin, 
denying  the  application  for  a  new  trial,  that  the  court  as  well  as  the 
jury  was  satisfied  that  the  United  States  were  justly  and  legally 
indebted  to  Mr.  Beeside  to  a  large  amount,  and  that  the  best  practi- 
cable means  for  ascertaining  the  true  amount  of  that  indebtedness  had 
been  fully  exhausted.  Aside,  then,  from  the  legal  validity  and  tech- 
nical effect  of  the  result  of  that  trial,  can  it  be  expected  that  after  the 
lapse  of  twenty  years  from  the  date  of  the  transactions,  and  the  death 
of  most  of  the  parties  engaged  in  them,  a  more  reliable  adjustment  of 
the  accounts  is  attainable  ?  And  if  not,  can  the  goverment  relieve 
itself  from  a  just  responsibility  otherwise  than  by  the  payment  of  the 
sum  awarded  ? 

But  the  case  now  comes  before  the  committee  by  a  House  bill,  as 
reported  from  the  Court  of  Claims,  upon  its  legal  merits — upon  which 

f;round  it  is  sustained  by  that  tribunal,  one  of  the  judges  dissenting, 
ts  original  merits  were  not  regarded  as  being  in  issue  before  that 
court,  although  its  justice  and  equity  were  elak)rately  insisted  upon. 
These  seem  to  have  been  conceded,  upon  the  evidence  exhibited,  and 
which  is  found  amongst  the  papers.     The  allegation  was,  that  the 
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United  States  owed  the  representatives  of  James  Beeside  '^a  judgment 
or  debt  of  record,"  amounting  to  $188,496,06,  with  interest,  and  the 
evidence  adduced  in  its  support  was  a  copy  of  the  record  of  the  circuit 
court  of  the  United  States,  duly  authenticated.  The  legal  questions 
were  elaborately  argued,  on  the  part  of  the  petitioner,  by  counsel  of 
eminent  learning  and  ability;  and  the  several  arguments,  in  a  printed 
form,  are  before  the  committee.  The  argument  of  the  ITnited  States 
Solicitor  does  not  appear ;  but  a  brief  submitted  by  him  in  the  case  of 
Tho8.  Fillebrown,  and  substituted  in  this  case,  is  presumed  to  show  the 
grounds  assumed  on  the  part  of  the  United  States.  In  that  brief  it  is 
contended,  on  the  part  of  the  United  States  :  Ist.  That  the  CJourt  of 
Claims  is  not  concluded  by  the  finding  of  a  jury  or  the  decisions  of  any 
court. 

2.  That  it  is  not  sufficient  to  authorize  this  court  (Court  of  Claims) 
to  eive  a  favorable  judgment  to  the  claimant;  that  he  shall  produce 
and  show  to  the  court  the  judgment  of  the  Supreme  Court  on  the  same 
legal  questions,  and  the  verdict  of  the  jury  on  the  same  matters  of 
&ct;  but  that  the  proceedings  in  that  court  must  so  upon  the  original 
merits  of  the  cases,  irrespective  of  the  action  of  other  courts.  And  it 
is  upon  the  issues  thus  submitted  that  the  opinion  of  the  court  is  pro- 
nounced. 

The  questions,  as  stated  by  the  court,  are  as  follows  : 

Ist.  ^<  Is  the  record  of  the  verdict  and  judgment  thereon  competent 
evidence  for  the  petitioner?" 

2d.  ^'  If  admissible,  what  is  its  effect?" 

3d.  ''Is  the  petitioner  entitled  to  interest?" 

In  deciding  these  points,  the  court  holds,  in  effect,  that  suit  hav- 
ing been  brought  by  the  United  States  under  the  act  of  1836,  and 
the  defendant  beins  authorized  by  act  of  Congress  to  set  up  his  claim 
against  the  United  States  in  that  action,  the  laws  of  Pennsylvania, 
where  the  trial  was  had,  were  made  applicable  by  the  34th  section  of 
the  judiciary  act  of  1789,  to  the  United  States  as  a  party,  as  rules  of 
decision  in  the  case,  in  the  same  manner  and  to  the  same  effect  as  to 
individuals.  That  the  verdict  of  the  jury,  and  judgment  thereon, 
against  the  United  States,  is  equally  conclusive  in  ascertaining  their 
legal  indebtedness  as  when  rendered  against  a  citizen  of  the  State ; 
and  that  this  verdict,  rendered  in  the  United  States  circuit  court  for 
the  eastern  district  of  Pennsylvania,  in  the  case  of  the  United  States 
tw.  James  Reeside,  in  which  the  iury  find  for  the  defendant,  and  cer- 
tify that  the  plaintiffs  are  indebted  to  the  defendant  in  the  sum  of 
$188,496  06,  IS  **a  debt  of  record ;"  that  it  is  a  judgment  upon  the 
matters  in  issue,  and  its  payment  is  left  to  the  faith  of  the  United 
States. 

The  authority  cited  for  the  effect  to  be  given  to  this  particular  ver- 
dict is  the  first  section  of  the  Pennsylvania  act  of  assembly  of  1705, 
(Smith's  laws,  49 — Franklin's  laws,  88,)  which  enacts  :  that  "if  it 
appear  to  the  jury  that  the  plaintiff  is  overpaid,  then  they  shall  give 
in  their  verdict  for  the  defendant,  and,  withal,  certify  to  the  court 
how  much  they  find  the  plaintiff  to  be  indebted  or  in  arrear  to  the 
defendant   more  than  will  answer  the  debt  or  sum  demanded  ;  and 
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the  sum  or  sums  so  certified  shall  be  recorded  with  the  verdict,  and 
shall  be  deemed  a  debt  of  record." 

The  law  just  quoted  is  applied,  accordiug  to  the  decision  of  the 
Court  of  Claims,  to  this  case,  by  the  34th  section  of  the  act  of  1789,  (1 
Statutes,  92,)  which  provides :  "  That  the  laws  of  the  several  States, 
except  when  the  Constitution,  treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of  deci- 
sion, in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply."  Under  the  application  of  this  law  as  a  rule 
of  decision  in  this  case,  the  court  decides  that  the  finding  of  the  jury 
became  a  debt  of  record  agaiust  the  United  States,  and  not  having 
been  impeached  by  a  writ  of  error  or  otherwise,  cannot  now  be  im- 
peached by  any  other  authority  ;  and  the  court  further  decides,  that 
the  laws  of  Pennsylvania,  requiring  the  defendant  to  pay  interest  at 
the  rate  of  six  per  cent,  upon  judgments  against  him,  incurred  for  the 
United  States  tnis  ^'  debt  of  record,"  bearing  interest  under  the  same 
laws  at  the  rate  of  six  per  cent.  The  court  report  a  bill  in  accordance 
with  these  views,  which  has  passed  the  House  of  Representatives. 

But  there  arc  other  considerations  urged  on  the  part  of  the  claim- 
ant, in  support  of  the  verdict  in  this  case,  which  arise  on  the  act  of 
Congress,  passed  on  the  same  day  as  the  general  act  of  1836,  for  the 
settlement  of  the  accounts  of  Stockton  and  others.  The  claims  speci- 
fied in  that  act  were  analogous  to  those  of  Beeside.  In  reference  to 
this  act,  Judge  Baldwin,  in  his  charge  to  the  jury  in  Reeside's  case, 
remarks:  ^^As  we  cannot  presume  that  Congress  intended  to  make 
either  an  odious  or  unjust  discrimination  between  the  claims  of  Stock- 
ton and  Stokes  and  Moore,  and  those  of  other  contractors,  for  similar 
services  under  similar  circumstances  and  contracts,  this  law  has  an 
important  bearing  on  this  case  in  several  particulars,  as  a  clear  and 
decisive  indication  of  the  true  meaning  of  the  general  act  of  1836." 
And  amongst  others :  ^^  That  a  court  and  jury,  acting  under  the  17ih 
section  of  the  act  of  1836,  on  a  suit  by  the  Postmaster  (General,  are 
authorized  and  bound  to  proceed  by  the  same  rules  as  the  Solicitor, 
under  the  special  act  of  the  same  date ;"  and  that  *^  it  was  the  inten- 
tion of  Congress  to  transfer  to  the  Solicitor  the  same  powers  which  the 
act  of  1825  vested  in  the  Postmaster  General,  in  adjusting  similar 
claims,  and  to  put  the  successor  of  Mr.  Barry  in  the  same  position  of 
duty  to  credit  the  contractor  with  the  allowances  of  the  Solicitor  as  he 
was  to  credit  those  made  by  Mr.  Barry,  or  to  allow  such  as  were  equi- 
table. ' '  Under  that  law  the  Solicitor  awarded  $161,000,  including  in- 
terest ;  the  Judiciary  Committee  of  the  Senate  reported  that  the  Soli- 
citor's award  was  final,  and  could  not  be  set  aside  on  any  ground  that 
would  not  annul  an  award  between  private  parties  before  a  judicial 
tribunal,  nor  be  revised  by  Congress. — ^nate  Doc,  2d  session,  24th 
Congress,  No.  88.)  The  award  of  the  Solicitor  was  also  affirmed  by 
the  Supreme  Court. — (12  Wheaton,  6.)  It  is  clear,  therefore,  that 
the  award  of  the  Solicitor,  in  adjudicating  these  claims,  was  conclusive 
upon  the  government. 

It  had  the  same  effect  as  the  decision  of  the  Postmaster  General 
under  the  broad  powers  conferred  upon  him  by  the  act  of  1825,  under 
which  all  these  transactions  were  had.    Under  that  law  the  Post* 
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master  Greneral  was  auditor^  comptroller,  and  register,  of  his  depart- 
ment. He  certified  and  settled  the  accounts,  being  sole  arbiter  as  to 
their  justice  and  equity.  He  had  the  sole  power  to  bring  suits  for  the 
recovery  of  debts  due  the  department — ^which  must  be  in  hisown  name — 
and  was  consequently  sole  judge  whether  a  balance  was  due  or  not. 
His  ludgment  or  settlement  of  an  account  was  final  and  full  authority 
for  the  payment  of  any  balance  found  due. 

"  So  that  the  only  peculiarity  in  the  special  act  of  1836  "  authoriz- 
ing the  Solicitor  of  the  Treasury  to  settle  Stokes'  accounts,  is  what 
arose  from  the  state  of  things  which  led  to  its  adoption.  '^  It  was 
sustaining  an  appeal  from  the  decision  of  the  Postmaster  General, 
then  in  office,"  in  reference  to  his  revision  of  the  acts  of  his  prede- 
cessor. 

Jadge  Baldwin  says :  '^  Congress  selected  an  officer  to  perform  the 
very  same  duties  which  belonged  to  the  Postmaster  General  in  ordi- 
nary cases,  and  the  effect  of  this  substitution  was  to  give  the  same 
power  and  prescribe  the  same  rules  to  the  Solicitor,  in  acting  on  the 
claims  of  contractors,  as  the  Postmaster  General  already  possessed  as 
to  transactions  prior  to  1836,  and  to  compel  him  to  give  credit  for 
the  amount  awarded.  There  is  no  one  reason  given  in  the  report  of 
the  Senate  committee  or  in  the  opinion  of  the  Supreme  Court,  that 
would  not  equally  apply  to  the  allowance  of  the  same  credit  as  the 
Solicitor  gave,  if  done  by  the  Postmaster  General,  or  which  are  not 
appropriate  rules  for  a  court  and  jury  in  a  suit  by  the  United  States 
to  recover  back  money  under  the  ifth  section  of  the  act  of  1836." 
It  can  hardly  be  doubted  that  it  was  the  design  and  intent  of  this  17th 
section  to  afford  to  the  contractors  generally  the  same  measure  of  just 
and  equitable  relief  in  regard  to  their  disputed  accounts,  which  had 
just  been  granted  to  Stokes  and  others  by  special  act ;  the  only  ma- 
terial difference  being  that  the  circuit  courts  were  constituted  the 
arbiters  instead  of  the  Solicitor.  That  this  was  the  design  and  object 
is  evident,  from  the  fact  that  this  section  does  not  propose  to  operate 
upon  or  apply  to  any  future  case,  but  refers  solely  to  past  transactions, 
and  the  suits  brought  under  it  stand  upon  a  footing  entirely  different 
from  ordinary  suits  brought  by  the  United  States.  The  object  was  to 
afford  a  tribunal  to  test  the  power  of  the  then  Postmaster  General  to 
review  the  proceedings  of  his  predecessor.  He  had,  as  he  reported  to 
the  President,  suspended  numerous  credits  and  recharged  various 
.sums  which  he  thought  had  been  improperly  allowed  by  Mr.  Barry, 
by  which  he  greatly  reduced  the  apparent  debts  of  the  department. 
To  test  the  legality,  the  justice,  and  equity  of  these  proceedings,  was 
the  express  object  of  the  special  act  of  1836,  and  the  evident  object  of 
the  17th  section  of  the  general  act.  Indeed,  this  section  is  in  its 
nature  and  effect  a  special  act.  It  has  no  necessary  connexion  with 
any  other  portion  of  the  act  in  which  it  is  imbodied.  Its  operation  is 
limited,  in  terms,  to  transactions  that  had  transpired  and  that  could 
not  transpire  again.  It  provides  for  the  adjustment  of  a  specific  class 
of  cases  in  a  particular  way.  It  makes  them  an  exception  to  the 
general  principles  of  law  and  subjects  them  to  prescribed  rules  of 
adjudication.     The  effect  of  the  decisions,  therefore,  must  be  deter- 
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The  committee,  therefore,  believing  that  the  ends  of  justice  cannot 
be  better  attained  than  by  the  passage  of  the  bill  as  it  came  from  the 
Court  of  Claims  and  has  passed  the  House  of  Bepresentatives,  report 
it  back  to  the  Senate,  without  amendment,  and  recommend  its  pas- 
sage. 
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2d  Session.     J  \  No.  298. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jakcabt  5, 1857. — Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  bill  S.  48ai 

The  Committee  on  PensionSy  to  whom  was  referred  the  petition  of  Mrs, 
Minerva  CcMett,  widow  of  the  late  Doctor  Hanson  CaUett,  of  the 
United  States  army^  praying  a  pension  he  granted  her,  beg  leave  to 
report: 

• 
That  it  appears^  by  testimony  of  Ann  F.  Hampton,  that  said 
Minenra  Catlett  is  the  widow  of  Doctor  Hanson  Gatlett,  late  a  surgeon 
in  the  United  States  army,  and  that  said  Minerva  still  remains  a 
widow.  The  petitioner  claims  a  pension  for  the  reason  that  her  husband, 
Doctor  Hanfion  Catlett,  died  of  a  disease  contracted  in  the  military 
service  of  the  United  States  and  in  the  line  of  his  duty.  By  an 
official  statement  of  the  Adjutant  General  of  the  United  States  army,  it 
appears  that  Doctor  Hanson  Catlett  was  appointed  surgeon's  mate 
March  27,  1804,  and  resigned  November  following — was  appointed 
surgeon's  mate  in  the  1st  infantry  February  18,  1813,  and  appointed 
surgeon  September  9,  1814,  and  disbanded  in  June,  1816 ;  appointed 
post  surgeon  May  3,  1816,  to  rank  from  February  18,  1813,  was  re- 
tained at  the  reduction  of  the  armv  in  May  1821,  and  died  October 
21,1824. 

Upon  an  examination  of  the  testimony  presented  to  the  committee, 
it  is  considered  a  meritorious  claim.  Your  committee  therefore  report 
the  accompanying  bill. 
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ZdSesaiM.     )  {  No.  299. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jaxvaby  6,  1867. — Ordered  to  be  printed. 


Mr.  JomSy  of  Iowa,  made  the  following 
REPORT. 

The  Commiitee  on  Penriona^  to  whom  was  r^erred  the  petition  </ 
^  jEfeorge  W.  PiUmany  praying  a  pension  may  be  granted  him  for 

digabSiiy  incurred  whiie  serving  in  the  Vmted  States  army  in 

Meoeioo,  beg  leave  to  report : 

That  the  petitioner  claims  to  have  served  in  the  Mexican  war.    I 
a|)pear8  he  belonged  to  Captain  Bnllen's  company,  first  regiment 
EentQckj  volunteers,  and  served  from  the  17th  of  May  to  the  26th  of 
August,  1846,  when  he  was  discharged  on  a  surgeon's  certificate, 
which  reads  as  follows : 

I  herehy  certify  that  George  W.  Pittman,  a  corporal  of  Captain 
Bnllen's  company  of  riflemen,  the  10th  company  of  the  Louisville 
Legion,  first  regiment  Kentucky  volunteers,  is  incapahle  of  per- 
fonnin^  the  duties  of  a  soldier,  and  therefore^  in  the  opinion  of  the 
undersigned,  the  interest  of  the  service  requires  that  he  should  he  dis- 
charged irom  the  army  for  the  following  reasons :  Said  Pittman, 
when  young,  received  a  severe  injury  of  his  foot ;  it  appeared  to  have 
Kot  nrsity  well,  but  the  exposure  of  the  present  campaign  has  again 
oiflabled  it^  and  shown  that  he  is  not  capable  of  undergoing  the 
duties  of  an  active  soldier. 

THOMAS  L.  CALDWELL, 
Surgeon^  Louisville  JJegiony  1st  regiment 
Kenbicky  Volunteers. 
Camp  rsab  Oamaboo,  Mexico, 

August  26, 1846 


Attached  to  the  above  certificate  the  following  certificate  appears : 

To  all  whom  it  may  concern :  Know  ye  that  Geo.  W.  Pittman,  of 
Captain  Bnllen's  company  of  the  1st  regiment  of  Kentucky  volun- 
teers, who  was  enlisted  on  the  17th  day  of  May,  1846,  to  serve  for 
one  year,  is  hereby  honorably  discharged  from  the  army  of  the 
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United  States,  hj  reason  of  surgeon's  certificate,  setting  forth,  &c., 
(see  certificate^') 

Said  Geo.  W.  Pittman  was  born  in  the  State  of  Virginia,  is  thirty- 
five  years  of  age,  five  feet  five  inches  high,  dark  complexion,  dark 
eyes  and  hair,  and  by  profession  a  printer. 
Given  at  Camargo,  Mexico,  this  26th  day  of  August,  1846. 

STEPHEN  ORMSBY, 
Cohnd  commanding  L.  £.,  1st  regiment  Ky.  Vol. 

Z.  TAYLOR, 
Major  General  United  States  Army^  commanding. 

It  also  appears  that,  some  nine  months  afterwards,  Surgeon 
Thomas  L.  Caldwell  issued  to  said  Pittman  the  following  certificate : 

.  I,  Thomas  L.  Caldwell,  surgeon  in  the  United  States  army,  and 
lately  on  duty  with  the  Louisville  Legion,  1st  regiment  of  Kentucky 
volunteers,  ao  certify  that  Qeo.  W.  Pittman,  corporal  in  Captain 
Bullen's  company,  company  K  of  said  regiment,  was  discharged  fix>m 
'the  service  of  the  United  States  on  account  of  disability  incurred  in 
the  course  of  such  service  and  in  the  line  of  his  duty  as  a  soldier. 

THOMAS  L.  CALDWELL, 

Surgeon  United  States  Army. 
LouisviiiLB,  May  28,  1847. 

The  applicant,  Geo.  W.  Pittman,  makes  oath  to  the  service  as 
above  stated  in  certificates,  and  also  swears  that  he  ^'  was  discharged 
from  the  service  at  Camargo,  in  Mexico,  on  account  of  disability  and 
sickness  incurred  in  the  course  of  such  service." 

Your  committee  agree  to  the  CQUclusion  that,  inasmuch  as  there  is 
no  explanatory  proof  to  show  the  cause  of  the  conflicting  certificates 
given  by  Surgeon  Thomas  L.  Caldwell,  that  the  first  certificate,  dated 
at  Camargo  and  sanctioned  by  his  commanding  general,  be  taken  as 
true;  therefore  recommend  that  the  prayer  of  the  petitioner  be 
denied,  and  the  committee  be  discharged. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JjjruAKT  6,  1867. — Ordered  to  be  printed. 


Mr.  Butlbb  made  the  following 

REPORT. 

2%e Committee  on  ihe  Judiciaryy  to  whom  ioaar^erred  the  credewtiala  of 
ikt  Eon.  James  Harlany  and  the  protest  of  me  Senate  of  lowa^  have 
had  ihs  same  under  consideration^  and  submit  the  following  statement. 

The  following  proceedings  were  had  in  the  legislature  of  the  State 
of  Iowa  in  the  dection  of  a  United  States  senator : 

SATUBDAY,  Dbgbmbkr  9, 1854. 

"jBeaofeed,  (the  senate  concurring,)  That  the  house  of  representa- 
tires  will  meet  the  senate  in  the  hall  of  the  house  on  Tuesd^  next 
at  2  o'clock  p.  m.,  for  the  purpose  of  electing  a  senator  of  the  United 
States  and  judges  of  the  supreme  court. 

''  On  motion, 

'^The  resolution  was  laid  on  the  table.'' 

Dbgbmbbr  12,  1856. 

Besolution  fixing  the  time  for  the  election  of  a  United  States  sena- 
tor was  taken  up  and  amended  so  as  to  fix  Friday,  the  15th  instant, 
li  the  day  for  an  election. 

"  Message  from  the  senate,  bj  Mr.  Bankin,  their  secretary : 

"ifr.  Speaker:  I  am  instructed  by  the  senate  to  inform  the  house* 
tbit  the  senate  has  concurred  in  the  house  resolution  to  ^o  into  joint 
ballot  on  Friday,  the  16th  instant,  for  the  purpose  of  electing  a  United 
States  lenator  and  supreme  judges,  with  the  following  amendment^ 
▼u:  to  strike  out  the  words  Friday,  the  16th  instant,  at  2  o'clock^ 
and  insert  this — Wednesday  evening,  at  2}  o'clock. 

"Agreed  to. 

«<  JOINT  OOUVKNTiON  OF  THB  TWO  HOUSES. 

The  president  of  the  senate  acting  as  president  of  the  conrention, 
and  the  clerk  of  the  house  acting  as  secretary." 

On  motion,  the  oonrention  proceeded  to  the  election  of  a  United 
States  senator  for  six  years,  from  and  after  the  4th  day  of  Mardi 
next. 

"The  prendent  appointed  Mr.  Wwkman  teller  on  the  part  of  the 
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senate.  The  Speaker  appointed  Mr.  Kinert  teller  on  the  part  of  the 
house." 

The  conyention  proceeded  to  a  vote,  which  resulted  in  no  choice. 

The  convention  proceeded  to  a  second  hallot,  which  resulted  in  no 
choice. 

The  convention  adjourned  until  to-morrow  at  10  o'clock. 

DBCBBfBBR  14,  1854. 

By  order  of  the  president  the  roll  of  the  convention  was  called. 
Same  tellers  as  yesterday. 

Motion  to  adjourn  until  Thursday  next  at  10  o'clock. 
Motion  prevailed. 

''The  President  announced  the  convention  adjourned  until  10 
o'clock  a.  m.  Thursday,  December  21." 

THUBSDAT,  Dbcrmbbr  21,  1864. 

Joint  convention  of  the  two  houses;  the  president  of  the  senate  aet- 
hig  as  president  of  the  convention,  and  the  clerk  of  the  house  icting 
as  secretary. 

Same  tellers  acting. 

The  president  having  announced  the  purposes  of  the  conventioH, 
and  directed  the  roll  to  De  called — 

''  The  convention  proceeded  to  vote  for  a  United  States  senator  for 
the  term  of  six  years,  from  and  after  the  4th  d^y  of  March  next." 

After  several  ballots,  without  making  a  choice,  the  convention  ad- 
journed until  the  6th  day  of  January,  1866. 

FRIDAY,  January  6, 1856. 

Convention  met. 

The  president  announced  the  purposes  of  the  convention. 
After  several  ineffectual  ballots,  on  motion,  the  convention  adjourned 
until  to-morrow  morning  10  o'clock. 

SATURDAY,  January  6, 1866, 

"It  being  the  hour  of  10  o'clock  a.  m.,  the  speaker  of  the  house 
announced  the  same,  and  the  special  order  to  be  a  joint  convention  of 
ihe  senate  and  house  of  representatives,  pursuant  to  adjournment, 
for  the  purposes  of  electing  a  United  States  senator  and  judge  of  the 
supreme  court. 

''A  committee  of  three  was  appointed  to  wait  upon  the  senate,  and 
inform  that  body  that  the  house  of  representatives  was  now  ready  to 
teeeive  the  senate  in  joint  convention,"  &e, 

"  The  committee  appointed  to  wait  on  the  senate  reported  that 
fhey  had  discharged  that  duty,  by  proceeding  to  the  senate  chamber 
and  delivering  their  message,  and  informing  the  secretary  of  the 
senate  thereof.  That  the  secretary  informed  the  committee  that  the 
senate  had  adjourned  over-to  Monday  next. 
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^' A  number  of  the  members  of  the  senitte  entered  the  hall  of  the 
house  without  their  president  and  took  their  Beats. 

"  The  speaker  announced  that  the  joint  convention  of  the  senate 
and  house  of  representatives  was  now  in  session,  pursuant  to  adjourn- 
mcDt,  for  the  purposes  of  electing  a  judge  of  the  supreme  court  and 
a  United  States  senator. 

''  Mr.  Samuels  rose  to  a  question  of  order,  to  wit :  Was  the  joint 
oonvention  properly  convened?  The  speaker  announced  that  the  con- 
vention had  now  convened. 

"  Mr.  Samuels  appealed  from  the  decision  of  the  speaker,  and  asked 
for  the  yeas  and  nays,  and  insisted  on  his  appeal  being  decided  only 
by  the  house  of  representatives. 

''The  roll  of  the  joint  convention  was  called,  and  the  following 
members  of  the  convention  answered  to  their  names,  being  a  mcgority 
of  both  branches  of  the  general  assembly. 

[Here  follows  the  names  of  67  members.] 

''Those  members  of  the  oonvention  and  members  of  the  house  of 
leprasentatives,  except  Mr.  Franklin  excused,  who  did  not  answer  to 
ikeir  names,  refused  to  answer,  or  retired  from  the  hall  during  the 
caU  of  the  roll. 

"  The  speaker  announced  that  a  mi^aritj  of  the  members  of  the 
penend  assembly  being  present,  that  there  was  a  quorum  of  the 
joint  convention  now  convened,  pursuant  to  adjournment,  and  tl^^t 
the  appeal  of  Mr.  Samuels  coul4  not  be  taken  to  the  members  of  thet 
house  of  representatives  only. 

"  On  motion  of  senator  Anderson,  William  W.  Hamiltoui  a  sexM)r 
tor  from  Dubuque  county,  was  elected  president  fro  tern,  of  the  con- 
vention. 

"  The  president  of  the  senate  still  being  absent, 

"The  speaker  of  the  house  of  representatives  in  his  chair,  and 
the  derk  of  the  house  of  representatives  acting  as  secretary  of  the 
joint  convention. 

"  The  roll  of  the  convention  was  called,  and  the  following  mem- 
hen  of  the  oonvention  did  not  answer  to  their  names^  to  wif  : 

[Here  follows  the  names  of  forty-four  members.] 

"  On  motion  of  Mr.  Bussell, 

"  The  sergeant-at-arms  was  directed  to  notify  members  of  the  con- 
ventbn,  who  had  not  answered  to  their  names,  that  the  convention 
was  now  convened,  and  to  request  their  attendance. 

"  Senators  Bamsay  and  Thurston  appeared  on  the  floor  of  the  con- 
vention, and  desired  to  be  considered  as  not  acting  in  the  convention, 

'*  The  sergeani-at-arms  reported  that  he  had  performed  his  duty, 
ss  required  by  the  convention ;  that  a  few  of  the  members  he  ooixld 
not  find. 

"  On  motion  of  Mr.  Conkev, 

"  Further  proceedinffs  under  the  call  were  dispensed  with* 

"  Mr.  Workman,  teller  on  the  part  of  the  senate,  being  absent, 

"  Mr,  Needham  was  appointed  m  his  stead. 

*'  Mr.  Einert  acting  as  teller  on  the  part  of  the  house. 

"  The  convention  proceeded  to  the  election  of  a  second  ^fsociate  judge 
of  the  supreme  court;"  aiier  which  "  th^  convention; prftp^edtq  t^e 

Digitized  by  ^OOQlC 


4  HOlfORABLE  JAMES  HARLAK. 

election  of  a  United  States  senator  for  the  State  of  Iowa,  for  the  term 
of  six  years,  from  and  after  the  4th  of  March  next.        ♦         ♦         « 

'*  Mr.  Anderson  nominated  James  Harlan,  of  Henrj  county. 

'^  The  convention  proceeded  to  vote  for  a  United  States  senator, 
being  the  ninth  vote,  which  resulted  as  follows: 

"  Those  voting  for  James  Harlan  were — 

[Here  follows  the  names  of  fifty-two  members.] 

**  Messrs.  Clark,  of  Marion,  and  Neely  voted  for  Bernhart  Henn ; 
Mr.  McAchran  voted  for  Wm.  McKay ;  Mr.  Witter  voted  for  James 
Grant.  James  Harlan  having  received  a  majority  of  all  the  votes 
cast,  and  a  majority  of  the  whole  number  of  the  members  of  the 

general  assembly,  was  declared  duly  elected  a  senator  of  the  United 
tates,  for  the  State  of  Iowa,  for  the  term  of  six  years,  from  and  after 
the  4th  day  of  March  next. 

*'  The  certificate  of  election  was  made  out  and  duly  attested  in  the 
presence  of  the  convention,"  Arc.       *  *  *  *  ♦ 


Hall  ov  thb  Housb  of  Bepbbbbntaixvbb, 

January  6, 18&6. 

This  will  certify  that,  at  an  election  by  the  general  assembly  of  the 
State  of  Iowa,  in  joint  convention,  on  Saturday  the  6th  day  of  Jan- 
uary A.  D.,  1856,  James  Harlan  was  duly  elected  a  senator  to  repre- 
sent this  State  in  the  Senate  of  the  United  States  for  the  term  of  six 
years,  from  and  after  the  4th  day  of  March  next. 

WILLIAM  W.  HAMILTON, 

President  pro  tern. 
REUBEN  NOBLE, 
Speaker  of  the  House  of  Bepreaentativee. 
Attest: 


John  R.  Nebdham,  >  jyj^^ 
David  EjoncRT,        ) 


On  motion  of  Mr.  Hills,  the  joint  convention  adjourned  sine  cBe, 
and  the  members  of  the  Senate  retired. 

[Journal  of  the  house  of  representatives  of  the  StcUe  of  Iowa. 


Mokdat  Mobnino,  January  8,  1866. 

Mr.  Coolbau^h  offered  the  following : 

<'  Whereas,  it  is  reported  that  the  journal  of  the  house  of  repre- 
sentatives, as  read  this  morning  in  the  presence  of  the  house,  alleges 
that  a  joint  convention  of  the  general  assembly  of  this  State  was  held 
in  the  hall  of  the  house  on  Saturday  the  6th  instant ;  and  whereas,  it 
is  alleged  in  said  journal  that  said  joint  convention  proceeded  to  elect 
one  Norman  W.  Isbell  as  an  associate  judge  of  the  supreme  court  of 
this  State,  and  one  James  Harlan  as  a  senator  of  the  United  States, 
for  the  term  of  six  years  from  the  4th  day  of  March  next,  therefore — 
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'*Be9ohed,  That  inaamach  as  the  senate  has  no  knowledge  of  any 
snch  joint  convention,  and  did  not  participate  in  the  proceedines, 
therefore,  it  herehj  protests  against  the  action  of  the  said  so-called 
joint  convention,  ana  declares  tne  same  to  be  void  and  of  no  effect. 

^^Bescivedy  That  a  cony  of  this  nreamble  and  resolution  be 
signed  by  the  president  ana  certified  to  oy  the  secretary  of  the  senatCi 
be  presented  to  the  governor  of  this  State,  and  also  a  copy  for- 
waraed  to  the  presicung  officer  of  the  Senate  of  the  United  States, 
with  a  request  to  lay  the  same  before  that  body.  Upon  the  adoption 
of  which,  the  yeas  and  nays  being  demanded  were  ordered,  and  were 
as  follows :  yeas,  17 ;  nays,  14.  The  preamble  and  resolutions  were 
adopted.'' 

[Joumdl  of  the  aenate  of  the  Btate  o/Iowa^  1864-66. 


AH  ACT  to  proride  for  the  election  of  United  States  eenatoxB  and  other  oflk>eri.. 

Sscnoir  1.  Be  it  enacted  by  ihe  general  aeeembly  of  the  Btate  oflowaj 
That  at  each  and  every  regular  session  of  the  general  assembly  of  this 
State,  next  preceding  the  expiration  of  the  constitutional  term  of  ser- 
vice of  a  United  States  senator^  or  at  any  session  when  a  vacancy  shall 
exist,  at  an  hour  to  be  designated  by  a  resolution  of  either  branch, 
with  the  concurrence  of  the  other  branch  of  the  general  assembly,  the 
members  of  both  houses  thereof  shall  meet  in  convention  in  the  hall 
of  the  house  of  representatives,  for  the  purpose  of  electing  a  senator 
or  senators  by  joint  vote,  in  pursuance  of  the  Constitution  of  the 
United  States^  to  represent  this  State  in  the  Senate  of  the  United 
States. 

Sac.  2.  The  president  of  the  senate,  or,  in  his  absence,  the  speaker 
of  the  house  of  representatives,  shall  preside  over  the  deliberations  of 
the  convention  ;  and  in  the  absence  of  both,  a  president  pro  tempore 
shall  be  appointed  by  joint  vote. 

8k.  3.  At  anj  time  prior  to  meeting  in  convention  as  aforesaid, 
sfter  the  time  for  meeting  has  been  designated  as  aforesaid,  each 
hranchofthe  general  assembly  shall  appoint  one  teller,  and  the  two 
tellers  thus  appointed  shall  act  as  judges  of  the  election. 

8k.  4.  The  secretary  of  the  senate  and  the  chief  clerk  of  the  house 
of  repiBflentatives  shall  each  keep  a  fair  and  correct  record  of  the  pro- 
<>es(Iing8  of  the  convention,  which  shall  be  entered  upon  the  journals 
of  each  branch  of  the  general  assembly.  The  chief  clerk  of  the  house 
of  representatives  shall  act  as  secretary  to  the  convention. 

8k.  5.  The  names  of  the  members  of  the  general  assembly  shall  be 
iirranged  by  the  secretary  in  alphabetical  order,  and  each  member 
shall  vote  in  the  order  in  which  his  name  stands  when  thus  arranged. 

Sio.  6.  When  the  convention  shall  be  organized  as  aforesaid,  the 
members  present  shall  proceed  to  choose  viva  voce  a  senator  or  sena- 
tors, as  the  case  may  be,  to  represent  this  State  in  the  Senate  of  the 
United  States.     The  name  of  the  person  voted  for,  and  of  the  mem- 
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bers  voting,  s^all  be  entered  in  writing  by  the  tellerSi  who  shall, 
after  the  secretary  shall  have  called  the  names  of  the  members  a  second 
time,  and  the  name  of  the  person  for  which  each  member  has  voted,  re- 
port to  the  president  of  the  convention  the  number  of  votes  given  for 
each  candidate. 

Sec.  7.  If  neither  of  the  candidates  shall  receive  the  votes  of  a 
majority  of  the  members  present,  a  second  poll  may  be  taken;  and  so 
from  time  to  time,  until  some  one  of  the  candidates  shall  receive  a 
majority  of  the  votes  of  the  members  present. 

DEC.  8.  If  the  election  shall  not  be  completed  at  the  first  meeting, 
the  president  shall  adjourn  the  convention  whenever  and  to  such  time 
as  a  majority  of  the  members  then  present  shall  determine ;  and  so 
from  time  to  time,  until  some  one  of  the  candidates  shall  receive  a 
mqority  as  aforesaid. 

Sec.  9.  When  any  person  shall  have  received  a  majority  of  the 
votes  aforesaid,  the  president  of  the  convention  shall  declare  him  to 
be  duly  elected  a  senator  to  represent  this  State  in  the  Senate  of  the 
United  States ;  and  he  shall,  in  the  presence  of  the  members  of  both 
houses,  sign  two  certificates  of  election,  attested  by  the  tellers — one 
of  which  ne  shall  transmit  to  the  governor,  and  the  remaining  one 
shall  be  preserved  among  the  records  of  the  convention,  and  enteired 
at  length  on  the  journab  of  each  house  of  the  general  assembly. 

Sec.  10.  Upon  the  reception  of  said  certificate,  the  governor  shall 
cause  a  credential  to  be  made  out,  with  the  great  seal  of  the  State 
affixed  thereto,  and  cause  it  to  be  delivered  to  such  senator  electa 
which  credential  shall  be  in  form  following : 

fB<U9  foUowff  the  fonn  of  the  crodentlftl.] 

Laws  of  lowa^  1847,  pages  92  and  93. 

The  Constitution  of  the  United  States  contains  the  following  pvovi- 
sion  in  reference  to  the  election  of  United  States  senators : 

Sbc.  4.  The  times,  places,  and  manner  of  holding  elections  far 
senators  and  representatives  shall  be  prescribe  in  eadi  State  by  ike 
legislature  thereof;  but  the  Congress  may  at  any  time,  by  law,  make 
or  alter  such  regulations,  except  as  to  the  places  of  choosing  senators. 

And  the  clause  under  which  the  committee  are  acting,  as  to  die 
qualification  of  the  gentleman^  is  as  follows : 

Sec.  fi.  Each  house  shall  be  the  judge  of  th»  eleptiqiQa,  retons, 
and  qualifications  of  its  own  members.        *        *        *        *        « 


fihtATs  OF  Iowa,  to  toU : 

The  general  assembly  of  this  State,  on  the  sixth  day  of  January, 
one  thousand  eight  hundred  and  fifty-five,  having,  inpursuanoe  of 
the  Constitution  of  the  United  States  of  America,  chosen  Ames  Harlaa 
a  senator  to  represent  this  State  in  the  Senate  of  the  United  States,  I, 
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James  W.  Grimes,  governor  of  the  State  of  Iowa,  do  by  these  presents 
certify  the  same  to  the  Senate  of  the  United  States. 

Given  under  mv  hand,  and  the  great  seal  of  the  State  of  Iowa, 
[l.  8.]    this  twentieth  day  of  January,  one  thousand  eight  hundred 
and  fifty-five. 

JAMES  W.  GBIMES. 
By  the  Governor : 

Gborgb  W.  McClbabt  , 

Secretary  cf  State. 

The  foregoing  statement  of  facts  and  recital  of  clauses  of  laws  and 
the  constitution  present  all  the  questions  involved  in  the  controversy 
growing  out  of  the  contested  election  under  consideration.  From  the 
▼iew  which  a  majority  of  the  committee  have  taken  of  these  questions, 
they  have  come  to  the  conclusion  that  the  sitting  member  (Mr.  Harlan) 
bas  not  been  duly  elected  a  senator  of  the  United  States  oy  the  kgia- 
la/ure  of  Iowa. 

Beaolved,  That  the  seat  of  the  aforesaid  gentleman  be  declared 
meant. 

A.  P.  BUTLER, 

Chairnum. 
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m  THE  SENATE  OF  THE  UNITED  STATES. 


Jasvabt  9,  1857. — Ordered  to  be  printed. 


Mr.  FiBH  made  the  following 
REPORT. 

[To  accompany  bill  S.  49G.] 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  memorial  of 
James  D.  Johnston,  a  lieutenant  in  the  navy,  asking  ^^  authority  to  be 
granted  to  the  accounting  officers  of  the  treasury  to  settle  his  axscounts 
08  naval  storekeeper  at  Valparaiso,  Chili,  according  to  equity  and 
justice  J  '  have  carefully  examined  the  same,  and  submit  the  following 
report: 

That  in  the  inyestigation  of  the  grounds  npon  which  the  memo- 
rialist claims  relief,  they  have  been  governed  by  a  strict  regard  to 
the  rule  that  in  all  such  applications  to  Congress  it  should  be  estab- 
lished beyond  question  that  a  proper  degree  of  diligence  in  the  dis- 
charge of  the  duties  entrusted  to  him  had  been  shown  and  exercised 
b^  the  petitioner.  The  fact  of  the  loss  or  losses  having  occurred  at 
or  during  the  time  specified,  and  in  the  manner  set  forth  in  the 
memorial,  should  be  proven  to  the  satisfaction  of  the  committee.  It 
should  also  appear  that  every  necessary  precaution  was  taken  by  the 
person  to  whom  the  public  money  and  property  were  entrusted  to 
protect  the  government,  by  every  means  in  his  power,  against  loss. 

To  arrive  at  just  and  intelligent  conclusions  upon  these  points,  the 
committee  have  examined  with  care  the  certificates  and  depositions 
presented  by  Lieutenant  Johnston,  and  have  also  addressed  inquiries 
to  the  honorable  Secretary  of  the  Navy,  respecting  his  professional 
chanicter  and  the  duties  required  of  him  while  at  Valparaiso.  The 
replies  to  these  inquiries  are  such  as  to  convince  the  committee  that 
Mr.  Johnston  sustains  the  highest  reputation  in  his  honorable  pro- 
fession, and  that  his  official  integrity  and  efficiency  are  beyond  ques- 
tion. His  position  as  commanding  officer  of  a  stationary  storeship 
in  a  foreign  port,  having  charge  of  the  large  supplies  of  government 
stores,  (forwarded  to  that  point  for  the  use  of  our  squadron  in  the 
Pacific,)  and  at  the  same  time  of  the  money  accounts  of  the  officers 
and  crew  of  the  vessel,  was  one  of  unusual  responsibility,  requiring 
more  than  ordinary  professional  qualifications  and  abilities  to  fill  with 
credit  to  himself  and  justice  to  the  government.  Mr.  Johnston  evi- 
dently appreciated  the  necessity  for  providing  himself  with  all  the 
ordinary  means  of  assistance  in  guarding  against  the  loss  of  any  por- 
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tion  of  the  property  committed  to  his  charge,  as  he  made  repeated 
applications  to  the  Navy  Department  for  an  additional  officer  and  a 
small  guard  of  marines  for  this  especial  purpose,  which  will  be  shown 
by  the  following  correspondence : 

United  States  Naval  Storekeeper's  Office, 

Valparaiso^  February  14,  1856. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation of  the  22d  November,  1852,  informing  me  that  the  United 
States  store  ship  "  Fredonia"  is  to  be  turned  over  to  me  as  a  per- 
manent store  ship  in  this  harbor,  and  enclosing  an  order  to  her  pre- 
sent commander,  (Lieutenant  Chatard,)  to  return  to  this  place  after 
having  landed  the  troops  now  on  board  in  San  Francisco,  for  the 
purpose  of  making  this  transfer. 

In  view  of  the  importance  of  guarding  against  the  probable  loss  of 
public  property  by  its  necessary  exposure  during  the  receipt  on  board 
and  delivery  from  the  store  ship  of  the  stores,  &c.,  to  be  kept  on 
board,  and  also  of  the  necessity  of  preventing  any  improper  com- 
munication with  the  shore,  or  other  vessels  during  the  nighty  I 
respectfully  request  that  a  corporal's  guard  of  marines  may  be  added 
to  the  complement  of  men  and  officers  originally  prescribed  for  the 
stationary  store  ship. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant. 

JAMES  D.  JOHNSTON, 
Lieut.  Comd'g  and  TJ.  S.  Naval  Storekeeper. 

Hon.  Secretary  of  the  Navy, 

Washington^  JJ.  C. 

Approved  by,  and  forwarded  through  Commodore  Dulany,  com- 
manding the  Pacific  squadron  ;  but  never  answered. 

J,  D.  JOHNSTON. 


United  States  Store  Ship  Fredonia, 

Valparaiso^  September  14,  1853. 

Sir:  I  have  the  honor  to  inform  you  that  the  United  States  store 
ship  "  Fredonia"  arrived  at  this  place  from  San  Francisco  on  the 
12th  instant,  and  that  in  compliance  with  the  instructions  issued 
from  the  Navy  Department,  under  date  of  November  22,  1852,  Lieu- 
tenant Commanding  Chatard  has  transferred  to  me  the  command  of 
this  vessel. 

The  officers  and  crew  at  present  attached  to  the  ship  will  be  regarded 
as  supernumeraries  on  board,  and  will  be  transferred  to  the  frigate 
"  St,  Lawrence"  upon  her  arrival  at  this  port,  with  the  exception  of 
such  of  their  number  as  may  be  selected  for  the  vessel  in  her  capacity 
of  stationary  store  ship. 

I  avail  of  this  opportunity  to  represent  to  the  department  the  inade- 
quacy of  the  complement  of  officers  and  men  allowed  to  the  vessel  in 
ber  new  character,  and  respectfully  urge  upon  your  consideration  the 
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importance  of  increasing  the  number  by  allowing  her  one  master's 
mate,  one  cooper,  four  seamen  and  seven  marines,  in  addition  to  the 
complement  prescribed  in  my  orders  bearing  date  September  16, 1852. 
I  hare  the  honor  to  be,  very  respectfully,  your  obedient  servant. 

JAMES  D.  JOHNSTON, 
LietUenant  Commanding ,  Ac, 
Hon.  J.  C.  Dobbin, 

Secretary  of  the  Navy, 


Unttbd  States  Store  Ship  Fredonia, 

Valparaiao^  SeptenAer  14,  1853. 
8tK  :    X  take  pleasure  in  informing  you  that  the  Fredonia  reached 
this  place  on  the  12th  instant,  and  that  I  have  relieved  Lieutenant 
Chatard  in  the  command,  as  he  desired  to  return  home  by  the  steamer 

of  tO-inOTTOW. 

I  am  now  engaged  in  mooring  the  vessel  according  to  the  regulations 
of  the  port,  and  putting  her  in  proper  condition  for  receiving  the 
fitores  on  boards  which  can  scarcely  be  accomplished  in  less  than  a 
month  from  this  date. 

I  have  made  application  to  the  department  by  this  mail  to  increase 
the  complement  of  officers  and  men  allowed  the  ship,  as  it  will  be 
altogether  impracticable  to  keep  her  in  proper  condition,  and  guard 
with  security  the  public  property  on  board,  with  the  small  number 
originally  prescribed.  I  sincerely  hope  that  you  will  consider  this 
subject  favorably,  and  aid  me  in  the  accomplishment  of  the  object. 
I  am,  very  respectfully,  your  obedient  servant, 

JAMES  D.  JOHNSTON, 
•  Lieutenant  Commanding ^  &c, 

Wm.  Sinclair,  Esq., 

Chirf  of  Bureau  of  Provisiona  and  Clothing. 


Navy  Department,  October  31, 1853. 

Sir:  Your  letter  of  the  14th  ultimo  has  been  received.^ 
The  complement  of  officers  and  men  was  prepared  after  due  con- 
sideration of  the  new  character  to  be  given  to  the  store  ship  *^  Fredo- 
nia." On  the  arrival  of  Commodore  Dulany  at  Valparaiso,  you  will 
male  a  full  report  of  the  condition  as  well  as  tlxe  wants  of  the 
"Fredonia"  to  him,  and  if  he  considers  additional  men  necessary 
for  her  safety,  and  security  of  the  public  property  on  board  of  her, 
he  will,  on  presenting  this  letter  to  him,  consider  himself  authorized 
to  add  six  seamen  to  the  number  already  allowed  to  that  vessel  as  Oj 
stationary  storeship. 

Very  respectfully,  &c., 

J.  C.  DOBBIN. 
Lieutenant  J.  D.  Johnston, 

Commanding  ship  ^^  Fredonia/'  Valparaiso ^  ChUe. 
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The  following  letters  from  the  Hon.  Secretary  of  the  Navy,  the 
chief  of  the  Bureau  of  Provisions  and  Clothing,  and  several  of  his 
brother  officers,  will  afford  the  most  ample  testimony  as  to  the 
character  of  the  memorialist  for  integrity  and  professional  excellence. 


Navy  Depaktmbnt,  August  12,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  1st  instant^  transmitting  a  memorial  and  papers  in  the  case  of 
Lieutenant  James  D.  Johnston,  of  the  navy. 

In  reply  to  your  inquiries,  I  have  to  state,  that  Lieutenant  John- 
ston was  in  command  of  the  "Fredonia"  storeship,  and  was  by  a 
subsequent  order,  also,  assigned  to  the  special  duty  of  taking  charge 
of  the  public  stores,  and  a  clerk  was  given  him  to  aid  him.  He  had 
also  under  him  a  master,  passed  midshipmen,  a  boatswain,  and  a  few 
sqamen.  His  position^  therefore,  was  that  of  commanding  officer 
and  naval  storekeeper.  According  to  general  usage  and  the  rules, 
the  officer  in  command  does  not  keep  watch  unless  in  an  emergency. 
The  department  was  unquestionably  of  opinion  that  the  officer  in 
command,  by  his  own  efforts  and  the  assistance  of  two  officers  and  a 
boatswain,  could  well  take  care  of  the  public  property,  or  it  would 
have  made  other  arrangements. 

Lieutenant  Johnston  bears  the  reputation  of  a  most  excellent 
officer.  The  officers  who  certify  to  his  official  diligence  are  also  esti- 
mable and  reliable.  I  should  deem  it  improper  to  venture  any  ex- 
pression of  opinion  without  thorough  investigation  into  the  manner 
of  conducting  his  business — the  frequency  of  inventories,  the  size  of 
the  articles  taken,  and  the  length  of  time  during  which  this  pilfering 
was  perpetrated.  Mr.  Johnston,  in  a  recent  interview,  informs  me 
that  seven  or  eight  bales  of  pea-jackets  were  stolen,  and  thinks  that 
they  might  have  been  put  on  the  Independence  when  other  goods 
were  being  delivered.  I  have  suggested  to  him  a  postponement  of 
his  application. 

I  am,  respectfully,  your  obedient  servant, 

J.  0.  DOBBIN. 

Hon.  S.  B.  Mallort, 

Chairman  Committee  on  Naval  Affairs j  U.  8,  Senate. 


Navy  Department, 

December  30,  1856. 
Sir:  I  am  in  receipt  of  your  communication  of  the  4th  instant,  in 
regard  to  your  claims  pending  before  Congress  for  relief  in  the  case  of 
the  loss  of  public  property  on  board  the  Fredonia,  while  under  your 
command  as  a  store  snip  at  Valparaiso. 

You  seem  to  think  that  the  statements  made  by  me,  in  reply  to 
certain  inquiries  from  the  Naval  Committee  of  the  Senate,  ^*  produced 
an  injurious  impression  upon  them,"  and  you  desire  me  to  address, 
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either  to  yourself  or  to  the  committee,  such  a  communication  as  will 
present  the  case  in  a  more  favorable  point  of  view. 

I  will  remark  here  that  the  certificates  of  brother  oflScers,  and  cir- 
cumstances presented  in  defence  of  your  case,  were  by  you  laid  before 
the  committee,  who  were  as  competent  as  any  persons  to  form  a  correct 
judgment  as  to  whether  they  were  sufficient  to  relieve  you  from  any 
iability  for  negligence  or  inattention  when  in  charge  of  public 
property. 

If  there  be  any  facts  unknown  to  them,  I  will  with  pleasure  aid 
you  to  present  them.  The  chief  considerations  in  your  behalf  which 
would  operate  upon  me,  were  I  on  the  committee,  are  two-fold  :  First, 
you  have  borne  the  reputation  of  not  merely  a  fair,  but  an  excellent 
ofi&cer.  That  would,  with  me,  create  a  strong  presumption  in  your 
favor.  Secondly,  your  orders  placed  you  in  the  responsible  positions 
of  lieutenant  commanding  the  sloop,  of  purser,  and  of  naval  store- 
keeper. 

I  have  said  in  my  official  report  that  there  should  be  a  small  corps 
of  assistant  pursers,  so  that  military  officers,  uneducated  in  the  mat- 
ters of  accounts  and  stores,  should  never  be  subjected  to  the  necessity 
of  discharging  a  duty — an  unmilitary  duty — ^for  which  they  have 
generally  been  found  incompetent.  It  is  true  that  you  applied  for  a 
guard  of  marines.  They  were  not  granted,  I  assume,  because  they 
were  not  deemed  necessary,  and  therein  the  department  differed  from 
you. 

You  can  use  this  letter  as  you  think  proper,  for  I  am  sure  my  respect 
for  you  and  confidence  in  you  are  such  that  I  should  be  pleased  to  hear 
that  you  have  presented  such  facts  and  circumstances  as  to  cause  the 
committee,  in  the  discharge  of  their  duty,  to  feel  justified  in  affording 
you  relief.  That,  however,  is  a  question  fgr  their  better  judgment. 
Very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Lieut.  Jas.  D.  Johnston, 

United  States  Navy,  Washington. 


Bureau  of  PROVisiONfl  and  Clothino, 

May  3,  1856. 

Sib  :  The  bureau  having  examined  the  memorial  of  Lieutenant  J. 
D.  Johnston,  with  the  papers  accompanying  it,  has  the  honor  to  re- 
port, that  as  to  the  facts  connected  with  the  alleged  robbery  on  board 
the  '^Fredonia,"  the  bureau  can  add  nothing  to  the  depositions  and 
statements  accompanying  the  memorial.  But  it  takes  occasion  to  say, 
that  the  correspondence,  returns,  and  the  whole  course  of  that  officer 

while  at  Valparaiso,  have  shown  him  to  be  prompt,  vigilant,  and 

very  attentive  to  his  duties  as  naval  storekeeper. 
The  chief  of  the  bureau  begs  leave  to  add  that  nearly  every  purser 

in  the  service  can  say,  from  personal  experience,  that  however  vigilant 

he  may  hare  been  in  the  performance  of  his  duties,  more  or  less  losses 
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from  stealing,  in  the  purser's  department^  are  invariably  suffered  on 
board  men-of-war. 

The  memorial  and  papers  accompanying  it  are  herewith  returned. 
I  am,  sir,  very  respectfully,  yours,  &c., 

H.  BRIDGE, 

Chief  of  Bureau. 
Hon.  J.  C.  Dobbin, 

Secretary  of  the  Navy. 


Navy  Department, 
Bureau  of  Provisions  and  Clothing^  July  30,  1856. 

Sir  :  In  answer  to  your  letter  of  this  date  the  bureau  replies,  that 
there  is  no  regulation  requiring  naval  storekeepers  to  take  inventories 
of  the  stores  in  their  possession  at  stated  periods,  and  that  no  direc- 
tion to  take  inventories  at  any  time  was  contained  in  your  official 
instructions  from  this  bureau. 

The  commanding  officers  of  foreign  squadrons  order  general  surveys 
of  stores  at  naval  depots,  when  deemed  necessary  by  them,  or  when 
directed  to  do  so  by  the  department.  But  it  is  believed  that  no  settled 
custom  exists  calling  for  such  surveys.  Indeed,  it  would  be  difficult 
to  frame  a  rule  which  could  always  be  carried  out.  It  would  be  ex- 
pensive and  very  troublesome  when  a  store  vessel  is  full  of  stores  to 
break  out  and  take  an  inventory  of  them.  Besides,  the  stores  would 
be  liable  to  be  plundered  by  the  men  who  were  engaged  in  the  work. 

You  are  at  liberty  to  use  this  letter  as  you  may  think  proper. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  BRIDGE, 

Chief  of  Bureau. 

Lieutenant  J  as.  D.  Johnston, 

U.  8.  Navy  Yard^  Washington^  D.  C. 


The  facts  of  the  case,  as  represented  by  the  memorialist^  and  cor- 
roborated by  the  testimony  with  which  he  has  furnished  the  committee, 
are  substantially  as  follows : 

In  the  month  of  February,  1855,  he  was  in  command  of  the  United 
States  store  ship  ^^Fredonia,"  stationed  permanently  in  the  harbor 
of  Valparaiso,  Chili,  and  was  at  the  same  time  charged  by  the  Navy 
Department  with  the  duties  of  naval  storekeeper  and  purser. 

That  in  his  capacity  of  naval  storekeeper  he  was  authorized  to 
employ  a  clerk  at  a  salary  of  six  hundred  dollars  per  annum,  and 
accordingly  he  appointed  to  that  office  a  man  who  was  at  that  time 
serving  on  board  the  "  Fredonia"  as  purser's  steward,  and  who,  the 
memorialist  avers,  was  strongly  recommended  by  the  officers  under 
whom  he  had  been  employed  during  the  preceding  ten  months.  That 
the  duties  devolving  upon  this  clerk  made  it  necessary  that  he  should 
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have  frequent  aooess  to  the  store-room  in  which  the  clothing  and 
small  stores  were  kept  for  issue  to  the  crew  of  the  vessel,  which  store- 
room was  kept  locked  at  all  times  and  the  key  left  in  charge  of  the 
executive  officer.  That  this  store  room  was  situated  on  the  herth 
deck  of  the  ship,  and  constituted  not  only  the  safest  hut  the  only 
place  on  hoard  where  the  stores  could  have  heen  kept,  with  a  due 
regard  to  their  preservation  from  the  effects  of  dampness  and  vermin. 
That  the  memorialist  appears  to  have  realized  the  importance  of  the 
trust  confided  to  him,  and  to  have  reposed  no  greater  degree  of  confi- 
dence in  his  clerk  than  was  necessary  to  a  proper  discharge  of  his 
duties,  and  that  he  at  all  times  required  the  officers  under  his  com- 
mand to  superintend  the  receipt  and  delivery  of  stores  to  and  from 
the  vessel.  That  although  the  complement  of  officers  prescribed  hy 
the  Navy  Department  for  the  vessel  was  limited  to  one  master  and 
one  passed  midshipman,  she  was  never  left  without  one  of  those 
officers  on  board,  who  exercised  a  strict  supervision  over  the  conduct 
of  the  crew  and  any  duties  that  might  be  required  of  them.  That 
the  memorialist  was  himself  on  board  the  vessel  at  all  times  when 
his  duties  required  or  would  permit  him  to  be^  and  exercised  a  vigi- 
lant and  diligent  care  over  all  the  government  property  entrusted  to 
his  keeping,  as  is  shown  by  the  certificates  of  all  the  officers  who 
served  under  his  command,  as  well  as  of  many  others  who  had  the 
most  favorable  opportunities  of  observing  his  conduct  in  the  three 
separate  capacities  he  was  required  to  fili. 

That  notwithstanding  all  his  attentions  to  the  interests  of  the  gov- 
ernment^ it  was  utterly  impossible  for  him  to  be  cognizant  of  all  the 
occurrences  on  board  the  vessel,  and  it  would  seem  unjust  that  he 
should  be  held  responsible  for  the  dishonesty  of  one  to  whom  he  was 
compelled  to  confide  that  portion  of  his  duties  for  the  discharge  of 
which  the  Navy  Department  had  provided  him  with  a  clerk,  and  in 
whose  integrity  he  had  every  reason  to  believe. 

That  after  serving  on  board  the  "Fredonia"  for  the  period  of 
seventeen  months,  this  clerk  deserted  ;  and  upon  taking  an  inventory 
of  the  clothing  and  small  stores  remaining  on  board  immediately 
afterwards,  it  appeared  that  articles  coming  under  those  heads  had 
heen  taken  from  the  ship  to  the  value  of  about  one  thousand  dollars. 
The  fiicts  were  communicated  at  once  to  the  Navy  Department,  and 
every  effort  made  to  ascertain  the  manner  in  which  the  theft  or  thefts 
had  been  committed.  From  the  depositions  of  two  of  the  crew,  taken 
before  the  United  States  consul,  and  the  certificates  of  acting  Master 
Wells  and  passed  Midshipman  Watmough,  it  will  be  seen  that  the 
clerk,  Elias  W.  Hayes,  was  guilty  of  acts  which  have  given  rise  to 
the  belief  that  he  carried  on  a  system  of  petty  robbery  and  smuggling 
during  the  greater  part  of  the  time  he  was  on  board,  which  he  con- 
ducted so  adroitly  (his  facilities  being  necessarily  great)  as  to  elude 
the  vigilance  of  the  officers  in  charge  of  the  ship. 

That^  upon  taking  a  subsequent  inventory  of  the  clothing  on  board 
the  Fredonia  in  the  month  of  November,  1855,  it  was  discovered  that 
there  was  a  deficiency  in  the  supply  of  that  article  on  board,  accord- 
ing to  the  account  taken  in  the  month  of  March  previous.  This 
second  robbery  could  only  have  been  effected  by  a  general  combina- 
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tion  of  the  crew  of  the  vessel,  and  as  the  small  complement  of  officers 
allowed  her  by  the  Navy  Department  (there  having  been  but  one 
during  the  last  two  months  of  the  memorialist's  command)  precluded 
the  practicability  of  keeping  a  watch  of  officers,  he  was  compelled  to 
rely  upon  the  crew  for  the  night-watches,  during  which  they  un- 
doubtedly committed  the  robbery,  by  abstracting  the  missing  articles 
from  the  ship  in  small  quantities  at  a  time.  With  the  aid  of  confed- 
erates from  the  shore,  a  system  of  smuggling  might  thus  have  been 
carried  on  for  months  without  much  risk  of  detection. 

There  are  many  instances  on  record  where  projjerty  has  been  stolen 
from  the  public  vessels,  guarded  as  it  usually  is  by  all  the  officers 
and  marines  of  a  regular  man-of-war,  and  the  officer  in  charge  has 
been  relieved  from  the  pecuniary  responsibility  by  act  of  Ck)ngre8s ; 
and  it  is  well  known  that  depredations  of  the  character  in  question 
can  only  be  committed  with  any  hope  of  success  while  the  vessel  is  in 
port;  consequently,  the  Fredonia  was  more  exposed  to  them  than  any 
cruizing  ship,  while  she  was  denied  the  usual  and  necessary  means  of 
preventing  them. 

The  committee  will  refer  only  to  one  case  as  a  precedent  for  the 
allowance  of  this  claim,  (see  act  for  the  relief  of  James  Glynn,  chap, 
xlix,  vol.  10,  page  749,  Stat,  at  Large,)  as  the  evidence  which  has 
been  presented  to  establish  its  justice  and  equity  is  considered  conclu- 
sive of  the  fact  that  Lieutenant  Johnston  guarded  the  public  property 
committed  to  his  charge  in  at  least  as  faithful  a  manner  as  if  it  had 
been  his  own. 

The  total  amount  of  property  stolen  or  embezzled  is  two  thousand 
and  forty-three  dollars  and  eighty  cents. 

In  consideration  of  the  hiffh  professional  reputation  sustained  by 
Mr.  Johnston,  and  of  the  ability  and  diligence  he  has  manifested  in 
the  discharge  of  the  various  and  responsible  trusts  imposed  upon  him 
by  the  Navy  Department,  without  affording  him  sufficient  means  to 
enable  him  to  guard  against  the  loss  of  a  portion  of  the  property 
under  his  charge,  the  committee  are  clearly  of  opinion  that  he  ean- 
not  justly  be  held  responsible  for  the  reimbursement  of  such  loss. 
They  therefore  report  a  bill  for  his  relief,  and  recommend  its  passage. 


Navy  Departubnt, 
September  16,  1852. 

Sir  :  You  are  hereby  detached  from  the  Observatory,  and  you  will 
proceed  by  the  most  expeditious  route  to  Valparaiso,  Chili,  and  report 
to  the  senior  naval  officer  present,  for  command  of  the  store  ship  in 
that  harbor. 

You  are  authorized  to  make  requisition  on  such  officer  for — 1  passed 
midshipman,  1  boatswain's  mate,  1  carpenter's  mate,  1  officer's  stew- 
ard, 1  ship's  cook,  4  seamen,  and  4  ordinary  seamen,  for  duty  on 
board  that  vessel,  who  will  be  considered  as  on  sea-service  while  at- 
tached to  her. 
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You  will  receive  your  instructions  from  the  Bureau  of  Provisions 
and  Clothing. 

I  am,  respectfully,  &c., 

JOHN  P.  KENNEDY* 
Lieut.  Jas.  D.  Johnston, 

V.  S.  Navy,  Washington^  D.  C, 


Navy  Department, 

September  18,  1852. 

Sir  :  In  addition  to  your  duties  as  commander  of  the  stationary 
store  ship  at  Valparaiso,  you  will  he  regarded  as  in  charge  of  the 
stores  on  board,  and  to  enahle  you  to  discharge  this  trust  you  will 
he  allowed  a  clerk,  whose  compensation  will  be  at  the  rate  of  six 
hundred  dollars  per  annum. 

You  are  authorized  to  ship  at  Valparaiso  a  crew  not  to  exceed  the 
complement  with  which  you  have  been  furnished. 

You  will  also  be  charged  with  the  accounts  of  the  officers  and  men 
on  hoard,  and  to  enable  you  to  pay  them  you  will  draw  upon  this  de- 
partment for  such  sums,  from  time  to  time,  as  may  be  necessary  for 
that  purpose. 

The  term  of  the  enlistment  of  the  crew  is  not  to  exceed  one  year. 
I  am,  respectfully,  your  obedient  servant, 

JOHN  P.  KENNEDY. 
Lieut.  Jas.  D.  Johnston, 

AppoirUed  to  command  the  U.  8,  store  ship 

to  be  stationed  in  the  harbor  of  Valparaiso. 


U.  S.  Navy  Departjibnt, 
Bureau  of  Provisions  and  Clothing^  February  6,  1856. 

1  hereby  certify  that  the  annexed  is  a  true  copy  of  a  letter  from 
lieat.  Jas.  D.  Johnston,  with  its  several  enclosures,  numbered  1  to 
4,  both  inclusive,  the  originals  of  which  are  on  file  in  this  bureau. 

H.  BRIDGE, 
Chief  of  th>e  Bureau.  - 

Be  it  known,  that  Horatio  Bridge,  whose  name  is  signed  to  the 
above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief  of 
the  Bureau  of  Provisions  and  Clothing  in  the  Navy  Department,  and 
that  full  faith  and  credit  are  due  to  all  his  attestations  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name,  and 
caused  the  seal  of  the  Navy  Department  of  the  United  States  to  be 
affixed,  at  the  city  of  Washington,  this  sixth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-six,  and  of  the 
independence  of  the  United  States  the  eightieth. 

J.  0.  DOBBIN, 
Secretary  of  the  Navy. 
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No.  !• 


United  States  Store  Ship  Fredonia, 

VcdparaiaOy  Chili,  March  26,  1856. 

Sir  :  I  have  the  honer  to  inform  the  bureau  that  Mr.  E.  W.  Hayes, 
former  naval  storekeeper's  clerk  at  this  depot,  deserted  from  this  ves- 
sel on  the  17th  ultimo,  having  taken  passage  on  that  day  for  New 
York  in  the  American  ship  Alert,  Captain  Birsley. 

As  Mr.  Hayes  had  charge  of  all  the  accounts  of  the  stores  on  board 
this  ship,  and  his  sudden  desertion  after  having  been  one  year  and  a 
half  on  board  in  the  capacity  of  clerk,  during  which  time  he  always 
appeared  perfectly  satisfied  with  his  situation,  gave  rise  to  a  suspicion 
that  he  had  committed  some  act  of  fraud  or  misconduct  in  which  he 
apprehended  detection,  I  considered  it  my  duty,  as  early  as  practica- 
ble, to  have  an  inventory  taken  of  all  the  stores  on  board,  the  nature 
of  which  rendered  it  possible  for  him  to  have  smuggled  out  of  the 
vessel. 

Accordingly  an  inventory  was  immediately  taken  of  the  clothing 
and  small  stores  on  board,  and  I  regret  to  have  to  report  that  a  large 
quantity  of  articles  coming  under  those  heads  have  been  found  to  be 
missing.  I  have  not  been  able  so  far  to  procure  any  positive  evidence 
tending  to  convict  Mr.  Hayes  of  having  abducted  these  articles,  but 
two  of  the  crew  have  expressed  their  readiness  to  make  a  deposition 
before  the  United  States  consul  at  this  place,  to  the  effect  that  they 
pulled  one  of  the  boats  of  this  ship  along  side  of  the  Chilian  ship 
Rosario,  commanded  by  an  Englishman  by  the  name  of  Handyside, 
with  Mr.  Hayes  in  her,  carrying  with  him  two  large  bundles  which 
he  took  from  the  Fredonia. 

The  difficulty  of  procuring  any  positive  testimony  in  a  case  of  this 
sort  will,  I  hope,  be  so  apparent  to  the  bureau  as  to  induce  it  to 
exact  no  other  than  that  amount  of  circumstantial  proof  I  may  be 
enabled  to  obtain  to  satisfy  it  that  the  articles  in  question  have  been 
disposed  of  by  Mr.  Hayes  in  the  manner  suspected. 

The  facility  for  smuggling  on  shore  at  this  place  articles  of  the 
description  mentioned  is  so  great  that  it  would  be  almost  impossible 
to  guard  against  its  being  done  b^  any  one  disposed  to  perpetrate 
similar  acts  of  villany  while  occupying  the  position  of  naval  store- 
keeper's clerk,  as  the  stores  for  issue  to  the  crew  of  the  ship  are 
necessarily  kept  in  a  separate  room,  under  his  immediate  charge,  and 
the  packages  containing  them  are  necessarily  broken. 

You  will  please  find  enclosed  the  depositions  of  Solomon  Marling 
and  John  Hutchins,  the  two  seamen  who  were  in  the  boat  alluded  to ; 
also  the  certificate  of  Passed  Midshipman  P.  T.  Watmough,  stating 
all  that  can  now  be  ascertained  with  regard  to  the  probable  manner 
in  which  the  missing  articles  have  been  disposed  of. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  D.  JOHNSTON, 
LietU.  G(m!gy  and  U,  S.  Naval  Storekeeper. 

Horatio  Bridge,  Esq., 

Chief  of  B^areau  of  Provisions  and  Clothing y 

Washington,  D.  C. 
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No.  2. 

Unitbd  States  Consulate, 
Valparaiso f  March  2t,  1855. 

To  all  people  to  whom  these  preseots  shall  come  or  may  concern, 
I,  George  B.  Merwin,  consul  of  the  United  States  for  this  port,  send 
greeting : 

Now,  know  ye,  that  on  the  day  of  the  date  hereof  before  me  per- 
sonally appeared  Solomon  Morling,  who,  being  by  me  first  duly 
sworn  upon  the  Holy  Evangelists  of  Almighty  God,  voluntarily, 
freely,  and  solemnly  does  depose  and  say  :  That  he  is  a  seaman  in 
the  service  of  the  United  States,  on  board  the  United  States  ship 
Fredonia,  and  has  been  for  the  last  two  and  a  half  years  past. 

That  during  said  time  there  was  on  board  said  ship  Fredonia  one 
Elias  W.  Hayes,  who  acted  as  naval  storekeeper's  clerk. 

That  during  the  fore  part  of  the  month  of  December,  1854,  de- 
ponent was  one  of  the  crew  in  a  boat  belonging  to  said  ship  which 
took  said  Hayes  alongside  the  Chilian  ship  Bosario,  then  at  anchor 
in  the  port  of  Valparaiso ;  that  said  Hayes  had  two  pretty  large 
packages  which  deponent  thought  to  be  dry  soods,  flannels  or  sheet- 
ings ;  said  Hayes  took  said  packages  from  the  boat  up  on  board  the 
ship  Rosario,  and  left  them  on  board,  and  inquired  for  the  captain 
of  the  ship.  Deponent  saw  said  Hayes  afterwards  in  conversation 
with  the  captain  of  the  Bosario,  at  that  time  on  board. 

Deponent  further  says,  that  the  said  Hayes  took  the  before-men- 
tioned packages  from  the  store  room  on  board  the  said  ship  Fredonia, 
according  to  the  deponent's  best  knowledge  and  belief. 

And  the  deponent  further  says,  that  the  store  room  on  the  ship  was 
kept  locked,  and  the  key  deposited  in  the  room  of  the  executive 
oScer  of  the  ship,  and  Mr.  Hayes,  as  clerk,  had  at  all  times  access 
thereto.  SOLOMON  MORLING,  his  x  mark. 

Witness  to  Solomon  Merlin's  mark, 

George  B.  Merwin, 
Sabscribed  and  sworn  before  me, 

GEORGE  B.  MERWIN,  Constd  of  U.  8. 


No.  3. 


Also,  at  the  same  time  and  place  personally  appeared  John  Hutch- 
ins,  who,  being  first  by  me  duly  sworn  upon  the  Holy  Evangelists  of 
Almighty  God,  voluntarily,  freely,  and  solemnly  declares,  deposes, 
and  says :  That  he  was  a  seaman  in  the  service  of  the  United  States, 
on  board  the  United  States  shi]»  '^Fredonia,"  for  the  last  two  years 
and  a  half  past ;  that  during  said  time  there  was  on  board  said  ship 
one  Elias  W.  Hayes,  who  acted  as  naval  storekeeper's  clerk ;  that  in 
the  early  part  of  December,  1854,  deponent  was  ordered  by  said 
Hayes  to  take  him  on  board  the  Chili  ship  '^  Rosario,"  then  in  the 
harbor  of  Valparaiso ;  that  when  deponent  went  into  the  boat,  he  saw 
in  her  two  packages,  which  he  thought  and  believed  were  dry  goods 
of  some  description;  that  when  the  boat  came  alongside  the  ^  ^Rosario" 
the  said  Hayes  took  the  packages  on  board,  and  left  them  on  the 
^^BoBario'/'  deponent  did  not  get  out  of  the  small  boat  when  along- 
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side  the  "Rosario;"  and  the  deponent  further  declares  that  the  store 
room  on  said  ship  was  kept  locked  at  all  times,  and  the  key  deposited 
in  the  executive  officer's  room,  to  which  said  Hayes  had  access  at  all 
times,  and  further  this  deponent  saith  not. 

JOHN  HUTCHIXS. 
Sworn  to  and  subscribed  before  me. 

GEORGE  B.  MERWIN,  Consul  of  U.  S. 


United  States  Store  Ship  Feedonia, 

Valparaiso^  Chilis  March  26,  1855. 

Sir  :  I  regret  to  have  to  inform  the  department  that  upon  taking 
an  inventory  of  the  public  stores  on  board  this  ship,  taken  in  conse 
quence  of  the  sudden  desertion  of  Mr.  E.  W.  Hayes,  formerly  naval 
storekeeper's  clerk,  on  the  17th  ultimo,  I  have  discovered  to  be  miss- 
ing a  large  quantity  of  clothing  and  small  stores,  which  there  is 
every  reason  to  believe  were  smuggled  out  of  the  ship  and  sold  on 
shore  and  in  the  harbor  by  Mr.  Hayes.  I  therefore  respectfully  re- 
quest that  you  will  take  the  necessary  measures  to  procure  his  appre- 
hension upon  his  arrival  in  New  York,  for  which  port  he  sailed  on 
the  l*7th  ultimo  in  the  American  ship  Alert,  Captain  Birsley. 

I  am  now  engaged  in  procuring  all  the  evidence  practicable,  in 
order  to  secure  his  conviction,  and  will  probably  be  enabled  to  forward 
it  by  the  mail  which  will  leave  here  on  the  15th  proximo. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  D.  JOHNSTON, 

LieutenafU  Commanding. 

Hon.  J.  C.  DoBBor, 

Secretary  of  the  Navy,  Washington. 


No.  4. 
U.  S,  Store  Ship  "Fredonia,"  March  25,  1855. 

Sir:  In  compliance  with  your  request,  **  that  I  would  furnish  yon 
with  a  written  certificate  in  relation  to  all  that  I  know  or  suspected 
of  Mr.  Hayes',  your  late  clerk,  malappropriation  of  government 
stores  committed  to  his  keeping,"  I  have  simply  to  state  that  on  one 
occasion,  some  months  since,  the  exact  time  I  cannot  recall,  I  ob- 
served Mr.  Hayes  leaving  the  vessel  with  rather  a  bulky  bundle  in 
his  hands,  and  I  was  struck  with  his  evident  desire  not  to  excite  ob- 
servation ;  yet  such  had  been  his  previous  conduct,  so  free  from  suspi- 
cion or  distrust  on  the  part  of  the  officers  of  this  vessel,  that  I  was 
loth  to  give  expression  to  my  suspicions,  and  permitted  the  incident 
to  pass  without  further  inquiry  or  notice,  judging  that  my  suspicion 
might  be  ill  founded. 

This  is  the  only  occasion  upon  which  my  suspicions  were  excited 
that  I  can  recall  with  any  certainty. 

I  am,  sir,  most  respectfully,  your  obedient  servant, 

P.  G.  WATMOUGH, 
Passed  Midshipman  United  Stales  Navy. 

Lieut.  Comd'g,  J.  D.  Johnstok,  Sk)re  Shija  -^^^^^^^JJ&oQie 
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U.  S.  Store  Ship  Fredonia, 
Valparaiso^  Chilly  March  27,  1855. 

Sib:  I  hereby  certify  that  the  gorernment  stores  on  board  this 
vessel  have  been  properly  cared  for,  and  that  no  article  has,  to  my 
knowledge  or  belief,  been  issued  improperly. 

From  the  circumstance  of  Mr.  Hayes,  who  held  the  situation  of 
storekeeper's  clerk,  having  absconded  suddenly,  I  am  led  to  believe 
that  he  did  so  in  consequence  of  having  embezzled  government  prop- 
erty, which  it  was  in  his  power  to  do,  as  no  one  on  board  suspected 
him  of  dishonesty,  and  his  facilities  for  smuggling  were  very  great. 
Respectfully,  your  obedient  servant, 

C.  H.  WELLS, 
Acting  Master j  U.  S.  Navy. 
Lient.  Com'g  Jas.  D.  Johnston,  U.  8.  N.^ 

Commanding  Z7.  S.  Store  Ship  Fredonia^  Valparaiso^  Chili. 


U.  S.  Ship  Fredonia,  Valparaiso, 
November  10,  1855. 
This  is  to  certify  that,  being  present  at  the  opening  of  the  slop 
room  of  the  United  States  store  ship  Fredonia,  for  the  purpose  of  taking 
an  inventory  of  the  contents  thereof,  a  deficiency  of  the  following  arti- 
cles -was  ascertained :  Nine  bales,  ninety  reefing  jackets  ;  four  bales, 
two  hundred  flannel  drawers  ;  two  bales,  twenty-five  blue  cloth  jackets 
each  ;  two  and  a  half  bales,  fifty  blankets ;  which  deficiency  must 
have  occtirred,  according  to  the  ship's  books,  since  an  inventory  was 
taken  in  March  last. 

Now,  the  intent  of  this  certificate  is  to  state,  that  from  an  examina- 
tion of  the  slop  room,  it  is  evident  to  me  that  it  is  the  proper  place  for 
storage  of  the  clothing,  and  that  it  is  secured  with  locks  in  the  ordi- 
nary manner ;  and,  further,  from  hearing  the  statements  of  the 
officers  of  the  ship,  it  appears  to  me  that  there  is  but  one  way  of 
accounting  satisfactorily  for  the  disappearance  of  this  amount  of  cloth- 
ing, viz  :  the  entering  the  slop  room  with  false  keys  during  the  night, 
and  abstracting  the  same. 

As  the  night  watches  of  this  ship  are  necessarily  kept  by  the  crew, 
dishonest  men,  so  disposed,  could  have  effected  such  robbery  without 
much  risk  of  detection,  particularly  if  aided  by  confederates  from  the 
shore. 

A  corporars  guard  of  marines,  or  additional  oflScers  for  night 
watches,  would  be  preventive  of  similar  depredations  upon  the  public 
property.  • 

WM.  REYNOLDS, 

Lieutenant  U.  S.  Navy. 


Stork  Ship  Fredonia,  Valparaiso, 

November  12,  1855. 

Sib  :  Being  present  when  you  overhauled  the  slop  clothing,  in  order 
to  give  your  relief,  (Lieutenant  Reynolds,)  an  inventory  of  the  same. 
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at  wliich  time  mauy  articles  were  found  short,  I  deem  it  but  due  you 
to  say,  that  since  I  have  been  on  board  every  care  and  attention,  in 
my  opinion,  has  been  observed  towards  the  safe  keeping  and  safety  of 
all  committed  to  your  charge. 

It  may  be  that  these  articles  were  stolen  by  some  one  attached  to 
the  ship,  and  smuggled  on  shore  at  night,  as,  owing  to  the  fact  that  a 
regular  watch  cannot  be  kept  by  the  officers,  there  not  being  enough 
for  such  duty,  everything  depends  on  the  honesty  of  the  lookouts, 
acting  as  quartermasters,  and,  consequently,  if  so  disposed,  their 
opportunities  are  good  to  carry  through  such  acts  ;  therefore  I  do  not 
hesitate  to  say  you  have  done  all  in  your  power  towards  preserving 
the  government  from  loss. 

I  am,  respectfully,  yours, 

DAWSON  PHENIX, 

United  States  Navy, 
Lieut.  Com'g  J.  D.  Johnston, 

U.  S,  Store  Ship  Fredonia. 


Navy  Yard,  Gosport, 
July  9,  1856. 

Dear  Sir  :  During  my  visits  to  Valparaiso,  in  the  United  States 
frigate  St.  Lawrence,  I  had  frequent  occasion  to  visit  the  store  ship 
Fredonia,  then  under  your  command.  I  always  found  an  officer  in 
charge,  and  the  appearance  of  the  ship  indicated  attention  and  vigi- 
lance on  the  part  of  the  officers  in  charge  of  her.  Stores  were  always 
ready  when  sent  for,  and  promptly  delivered.  The  limited  number 
of  men  allowed  the  Fredonia  rendered  it  necessary  to  send  additional 
men  on  board  from  the  ships  requiring  stores ;  and  at  such  times  stores 
of  all  kinds  were  unavoidably  much  exposed,  and,  knowing  sailors  as 
I  do,  should  be  much  surprised  to  hear  that  none  were  missing. 
Very  truly,  your  obedient  servant, 

C.  H.  POOR, 
Commander  and  late  executive  officer  of  the  St,  Lawrence. 
Lieutenant.  J.  D.  Johnston. 


I  certify  that  during  the  time  Lieutenant  James  D.  Johnston, 
United  States  navy,  was  performing  the  duties  of  naval  storekeeper, 
and  commanded  the  store  ship  ^*  Fredonia"  at  Valparaiso,  I  visited 
that  port  ttiree  several  times  in  the  United  States  frigate  *'  St.  Law- 
rence," and  that  on  each  visit  I  received  provisions  and  other  stores 
from  the  charge  of  Lieutenant  Johnston,  and  that  on  the  two  last 
visits,  viz  :  from  March  to  April,  1854,  during  rf  stay  of  one  month ; 
and  from  October,  1854,  to  February,  1855,  during  a  stay  of  over 
four  months,  the  supplies  for  the  "  St.  Lawrence"  were  received  from 
the  store  ship  "Fredonia."  That  great  care  and  attention  was  be- 
stowed by  Lieutenant  Johnston  in  the  delivery  of  provisions,  clothing, 
and  other  stores,  to  ensure  correctness  ;  and,  as  far  as  my  observation 
extended,  Lieutenant  Johnston  took  as  much  care  of  the  property 
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committed  to  his  charge,  to  preserve  them  from  loss,  as  if  they  had 
been  his  individual  property. 

I  also  certify  that  Lieutenant  Johnston,  when  on  board  the  "  Fre- 
donia,"  had  but  two  officers  permanently  attached  to  the  ship,  and 
DO  marines. 

Given  nnder  my  hand  at  the  navy  yard,  Boston,  this  tenth  day  of 
July,  A.  D,  1856. 

JOHN  A.  BATES, 
Purser  U.  S.  N.^  and  late  Purser  of  the  U.  S. 
flag  ship  ^*  St.  Lawrence'*  on  the  Pacific  station. 


Fauquier  White  Sulphur  Springs. 

July  12,  1856. 
Mt  dear  Johnson  :  I  yesterday  received  your  letter  of  the  5th  in- 
stant, forwarded  here  from  Baltimore.  I  regret  that  a  doubt  should 
have  been  entertained  in  the  mind  of  any  one  that  you  failed  in  due 
vigilance  and  care  in  the  preservation  of  the  public  property  under 
your  charge  on  board  the  "  Fredonia." 

Whilst  waiting  the  arrival  of  the  frigate  St.  Lawrence  at  Valpa- 
raiso, I  lived  on  board  the  Fredonia,  then  under  your  command,  for 
several  months.  Your  personal  attention  to  your  duties  in  provisioning 
the  vessels  of  the  squadron,  and  keeping  your  own  vessel  in  order  and 
discipline,  marked  you,  in  my  mind,  as  an  attentive  and  zealous  offi- 
cer. The  limited  number  of  your  officers  did  not  enable  you  to  keep 
a  regular  sea  watch. 

Tour  habitual  attention  to  your  duties  will,  I  hope,  disabuse  the 
mbds  of  the  gentlemen  in  Congress  of  any  negligence  on  your  part. 
I  am,  very  respectfully,  truly  your  friend, 

WILLIAM  W.  HUNTER, 

Commander  U.  S.  Navy. 


U.  S.  Naval  Obsbrvatobt, 

Washington^  July  10,  1856. 
I  certify,  on  honor,  that  I  was  acting  master  of  the  United  States 
store  ship  Fredonia,  stationed  in  the  harbor  of  Valparaiso,  from  the 
13th  September,  1853,  to  the  30th  of  June,  1855,  and  that  during 
that  period  I  performed  the  same  duties  as  a  watch  officer,  and  as 
executive  officer  of  the  vessel  as  are  customary  on  board  vessels  em- 
ployed on  similar  duty  while  at  anchor. 

I  certify,  also,  that  Passed  Midshipman  P.  G.  Watmough  per- 
formed the  same  duties  as  a  watch  officer  in  a  most  faithful  and  vigi- 
lant manner,  and  that  the  commanding  officer,  Lieutenant  James  D. 
Johnston,  displayed  the  utmost  care  and  attention  to  the  interests  of 
the  government  in  preserving  and  protecting  the  property  under  his 
charge  as  naval  storekeeper  and  acting  purser. 

It  is  my  confident  belief  that  the  clothing  and  small  stores  which 
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were  found  to  be  missing  from  the  ship's  stores  in  March,  1855,  were 
smuggled  on  shore  in  small  quantities  by  the  naval  storekeeper's 
clerk,  Elias  W.  Hayes,  during  the  seventeen  months  he  was  on 
board. 

C.  H.  WELLS, 
Late  Acting  Master^  U.  8.  N. 


Navy  Depabtment, 
Bureau  of  Provision  and  Clothing ^  January  3,  1857. 
Sir:  Upon  examination  of  the  records  of  this  bureau  it  appears 
that  your  returns,  invoices,  and  public  letters  as  storekeeper  at  Val- 
paraiso for  the  first  and  second  quarters  of  1853,  were  made  in  your 
own  handwriting,  as  well  as  your  public  letters  for  the  third  quarter 
of  that  year.     Your  returns  while  naval  storekeeper  were  promptly 
made,  and  generally  correct, 
I  am,  very  respectfully,  sir,  your  obedient  servant, 

T.  BRIDGE, 

Chief  of  Bureau. 
Lieut.  Jas.  D.  Johnston, 

U.  8.  Navy  J  Washington^  D.  C. 


Navy  Department, 
Bureau  of  Construction,  dc,  January  3,  1857. 
Sir:  In  reply  to  your  application  of  this  morning,  I  have  to  state 
that  the  store  returns  and  vouchers  received  at  this  bureau  from  Val- 
paraiso, Chili,  from  January  1  to  September  1,  1853,  appear  to  have 
bean  prepared  by  yourself;  and  I  take  pleasure  in  adding  that  these, 
as  well  as  the  returns  subsequently  received  from  you,  were  entirely 
satisfactory. 

JOHN  LENTHALL, 

Chief  of  the  Bureau, 
Lieut.  Jas.  D.  Johnston, 

U.  8.  Navy,  Washington  city,  D,  C, 


Navt  Department, 
ith  Auditor's  Office,  January  3,  1857. 
I  hereby  certify  that  the  pay  rolls,  accounts  current,  and  the  cor- 
repondence,  and  the  majority  of  the  vouchers  conn-  cted  with  the 
duties  of  naval  storekeeper  and  purser  at  Valparaiso,  Chili,  from  the 
1st  of  October,  1852,  to  the  Ist  of  September,  1853,  were  forwarded 
to  this  office  with  regularity  and  punctuality ;  and  that  they  were, 
for  the  most  part,  in  the  handwriting  of  Lieutenant  James  D.  John- 
ston. 

A.  0.  DAYTON,  m  Auditor. 
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Mr.  Bbowk  made  the  following 

REPORT. 

[To  aoooxDpany  Joint  Besolntion,  H.  B.  23.] 

The  Committee  on  the  District  of  Columbia^  to  whom  was  re/erred  the 
Joifit  Beeolution  No  23,  from  the  House  of  BepresentcUives,  in  favor 
of  J.  W.  Nye  J  report : 

That  having  compared  the  statement  of  facts  in  the  House  report 
with  the  testimony  in  the  case  and  finding  them  sustained,  and  agree- 
ing irith  the  House  Committee  in  its  conclusions,  the  Senate  Com- 
mittee adopts  and  makes  that  report  their  own,  (House  Report  No.  21*7.) 

In  thb  Housb  of  Representatives,  July  19,  1856, 

Mr.  Trapton,  from  the  Committee  for  the  District  of  Columbia,  made 

the  following  report. 

The  committee  leg  leave  to  submit  the  foUawng  rqport  in  regard  to 
Nye's  daim  for  improving  a  lot  of  public  ground: 

That  by  an  act  approved  5th  July,  1812,  (Statutes  at  Large,  1st 
session  12th  Congress,  page  775,)  the  President  of  the  United  States 
was  authorized  to  lease  any  of  the  public  grounds  in  the  city  of  Wash- 
ington, for  a  term  not  exceeding  ten  years^  on  such  terms  and  condi- 
tions as  in  his  judgment  would  best  effect  their  improvement  for  pub- 
licpurposes. 

By  an  act  of  Congress  the  Tiber  creek  was,  in  1833,  changed  from 
its  original  bed  between  the  avenue  and  the  canal^  to  where  it  now 
flows,  leaving  the  old  bed  of  said  creek  an  open,  offensive  channel ; 
and  this  lot  of  ground,  in  which  was  this  channel,  was  the  receptacle 
of  the  filth  and  rubbish  of  that  part  of  the  city,  rendering  it  a  public 
nuisance.  This  lot  was  bounded  on  the  north  by  Pennsylvania 
avenue,  east  by  the  creek  where  it  now  flows,  on  the  south  by  the 
canal,  and  on  the  west  by  Third  street. 

In  1843  J.  W.  Nye  proposed  to  the  President  of  the  United  States 
that,  if  the  President  would  give  him  a  lease  of^  said  ground  for  ten 
jeaiBj  he  would  fill  the  old  bed  of  Tiber  creek,  make  a  sewer  to  con- 
vey the  water  from  the  avenue  to  the  creek,  set  out  a  row  of  shade-* 
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trees  along  the  ayenne,  and  along  Third  street  on  the  borders  of  said 
lot,  and  put  the  eround  in  as  high  a  state  of  cultivation  as  the  other 

{rrounds  around  the  Capitol;  and  would  enclose  the  ground  with  aboard- 
ence,  erect  a  carriage-house  and  stable  near  the  canal  and  Missouri 
avenue,  and  put  no  other  buildings  of  any  description  on  said  piece  of 
ground.  When  the  proposition  was  made  to  the  President,  he  ob- 
jected to  giving  a  lease  for  ten  years,  on  the  ground  that  it  was 
thought  by  many  that  Congress  would  direct  the  location  of  the 
Smithsonian  Institution  on  that  lot.  To  obviate  that  objection,  Nye 
consented  to  agree  to  relinquish  said  grounds  should  Congress  see  fit 
otherwise  to  dispose  of  them,  and  to  remove  his  fence  and  stable  from 
said  ground  whenever  required  by  the  government  so  to  do,  without 
any  claim  on  government  for  said  improvement.  When  remonstrate^ 
with  for  making  this  offer,  Nye  said  he  would  as  willingly  take  it 
with  this  condition  as  without  it ;  having  no  fear,  should  Congress 
desire  to  appropriate  it  to  any  other  purpose  after  he  had  made  the 
improvements,  that  any  member  of  Congress  would  consent  that  it 
should  be  taken  from  him  without  making  him  sufficient  compensa- 
tion for  his  expenditures  ;  and  that  they  would  as  willingly  do  it  as 
though  it  had  been  so  expressed  in  the  lease.  Major  Noland,  the 
Commissioner  of  Public  Buildings,  remonstrated  with  Nye  for  making 
this  offer,  telling  him  that  it  would  cost  at  least  five  thousand  dollars 
to  make  said  improvements.  But  Nye  thought,  if  it  would  cost  the 
ffovemmentfive  thousand  dollars,  that  he  could  do  it  for  two  thousand 
dollars.  He  obtained  a  lease  from  President  Tyler  on  the  29th  day 
of  April,  1843,  on  the  aforesaid  conditions.  He  planted  the  trees  in 
November  of  the  same  year,  agreeable  to  his  contract.  He  was  three 
years  in  making  the  improvements  required  by  the  lease,  having  ex- 
pended over  twenty-nine  hundred  dollars  in  making  said  improve- 
ments, besides  putting  nearly  three  hundred  dollars'  worth  of  manure 
on  said  ground,  making  an  expenditure  of  about  three  thousand  two 
hundred  dollars,  besides  his  own  services,  in  making  said  improve- 
ments. Hhe  fourth  year  he  raised  a  very  large  crop  of  corn  and  other 
vegetables  on  said  lot,  the  ground  having  been  put  in  a  very  high 
state  of  cultivation.  The  Ji/th  year  he  had  it  put  in  a  high  state  of 
preparation  for  a  crop,  but  the  Commissioner  of  Public  Bmldings 
(Mr.  Charles  Douglass)  requested  him  to  let  the  lot  lie  open  long 
enough  to  enable  him  to  have  the  creek,  near  the  avenue,  walled  up ; 
and  when  the  Commissioner  got  the  walling  done,  it  was  too  late  to 
raise  anything  on  it  that  year.  In  the  ensuing  fall  or  winter  this 
walling  was  washed  away,  and  Congress  having  made  an  appropria- 
tion for  walling  the  creek  from  the  avenue  to  the  canal,  the  Oommia- 
sioner  requested  Nye  to  let  the  lot  lie  open  in  order  to  more  conve- 
niently make  said  improvements,  promising  Nye  that  he  would  get 
his  lease  extended  as  long  as  he  was  deprived  of  its  use  during  botii 
jrears,  to  which  Nye  consented.  The  Commissioner  did  not  ^t  the 
improvements  made  until  winter  ;  Nye  was  consequently  deprived  of 
its  use  that  year  also.  During  that  Congress  an  appropriation  was 
introduced  in  the  Senate  for  enclosing  the  public  grounds  on  the 
north,  south,  and^^est  front  of  the  Capitol.  Nye  called  on  one  of  the 
senators  to  know  if  it  was  intended  to  include  the  lot  leased  to  hiia» 
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and  was  informed  that  it  was  not.  After  said  appropriation  was* 
made,  the  Commissioner  informed  Nye  that  he  was  going  to  enclose 
the  square  between  the  Capitol  and  that  occupied  by  Nye  with  a  hiffh 
paling  fence,  and  requested  him  to  remove  his  loard  fence  and  let  tiie 
Uommissioner  extend  his  paling  fence  around  both  squares,  at  the 
same  time  assuring  him  that  it  was  in  no  way  to  interfere  with  him 
in  his  occupancy  of  said  lot  until  the  expiration  of  his  lease,  to  which 
Nye  assented.  After  the  Commissioner  had  enclosed  said  lot,  he 
called  on  Nye  to  remove  his  carriage-hoase  and  give  up  the  lot,  which 
Nye  refused  to  do,  and  sent  a  memorial  to  the  Senate  to  ascertain 
if  it  was  their  intention  to  deprive  him  of  his  lease  without  compensa- 
tion. The  memorial  was  referred  to  the  Committee  on  Public  Build- 
ings and  Grounds,  but  not  acted  upon.  This  Commissioner  being 
removed  in  a  few  days,  and  another  appointed,  Nye  proceeded  to  sow 
the  lot  with  oats ;  but,  a  short  time  before  the  oats  were  sufficiently 
ripe  for  cutting,  the  new  Commissioner  demanded  of  Nye  the  key  of 
the  gate,  which  he  reftised  to  surrender  until  the  expiration  of  his 
l^we.  The  next  day  he  found  the  lock  broken  from  the  ^ate,  and  the 
oats  mowed  and  raked  up  for  fodder ;  and  from  that  time  Nye  was 
refiised  the  occupancy  of  the  lot.  And  the  use  of  said  lot  for  one  year 
only,  after  the  improvements  Nye  made,  is  all  the  compensation  he 
has  ever  received. 

Without  the  authority  of  Congress,  the  Commissioner  had  no  right 
to  har  his  occupancy  of  the  grounds  under  the  lease  of  the  President 
of  the  United  States. 

The  lease  was  siven  in  good  faith,  and  with  the  intent  that  it 
should  run  its  Aili  term  if  Nye  fulfilled  the  conditions  ;  and  there  is 
no  evidence  that  he  did  not,  to  the  letter.     (Tyler's  letter.) 

The  committee  are  therefore  of  the  opinion  that  the  said  Nye  should 
be  remunerated  for  the  heavy  loss  occasioned  by  taking  from  him  the 
occnpancy  of  said  ground  before  the  expiration  of  his  lease,  and  report 
io  the  House  the  accompanying  resolution,  with  the  recommendatioa 
that  it  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Javuart  14, 1857.— 43abiiiitted,  and  ordered  to  be  printed. 


Mr.  JoHK,  of  Iowa,  from  the  Committee  on  Pensions,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Pensions^  to  whom  was  re/erred  the  petition  of  Mrs. 
Elisa  Henly,  praying  culditional  pension^  with  interest^  beg  leave  to 
report: 

That  from  a  careM  examination  of  the  claim  set  forth  in  the  ap- 
plication of  the  petitioner,  they  find  that  Mrs.  Eliza  Henly  receiv^ 
a  pension  of  $94  63  per  month,  from  May  3,  1835,  to  March  3,  1837, 
to  which  it  appears  she  was  entitled  hy  virtue  of  an  act  of  Congress 
passed  March  3,  1835.     On  the  3d  March,  1837,  Congress  repealed 
the  law  of  3d  May,  1835,  which  reduced  the  pay  of  all  officers  in  the 
Davy  of  the  United  States  to  the  amount  of  pay  proper,  as  established 
in  1799,  when  post-captains  were  allowed  one  hundred  dollars  per 
month.    To  this  amount  the  proper  department  did  decide  that  the 
petitioner,  Mrs.  Henly,  was  entitled  to,  as  directed  by  act  of  Con- 
gress passed  March  3,  1817,  ^^  giving  to  the  widow  half  the  monthly 
pay  her  husband  was  entitled  to  during  his  life,"  which  gave  to  Mrs. 
Healy  |50  per  month,  and  which  said  amount  she  has  received  ever 
rinoe,  and  is  still  receiving.   Your  committee  are  of  opinion  that  Con- 
gress has  ever  been  liberal  in  the  extension  of  relief  to  the  army  and 
luiTal  officers  of  the  United  States,  therefore  they  recommend  the 
adoption  of  the  following  resolution : 
Besdlvtdf  That  the  prayer  of  Mrs.  Eliza  Henly  be  rejected. 
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JijnrAKT  14,  1857.— Ordered  to  be  printed. 


Mr.  Mason  made  the  folloTring 
REPORT. 

[To  accompany  bill  S.  504.] 

The  Committee  on  Foreign  Relations y  to  whom  was  re/erred  the  memorial 
of  Aleocander  J.  Atochay  praying  that  his  claims  against  Mexico ,  dis* 
allowed  by  the  commissioners  under  the  treaty  of  Gttadalupe  HidalgOy 
may  he  investigaied^  and  if  found  just  paid  by  the  United  Stales y 
have  patiently  considered  the  subject y  and  now  report : 

That  the  memorialist  was  a  citizen  of  the  United  States  residing  in 
Mexico,  when,  on  the  26th  of  February,  1845,  he  received  from  that 
goTcrnment  an  order  "to  leave  the  city  of  Mexico  within  the  period 
of  eight  days  for  Vera  Cruz,  in  order  to  depart  from  the  republic." 

It  appears  that  the  memorialist  at  the  time  protested,  through  Mr. 
Shannon,  the  American  minister,  against  this  order,  as  a  violation  of 
the  treaty  of  April  5,  1831,  between  the  United  States  and  Mexico, 
and  notifying  tne  latter  government  that  he  would  hold  it  responsible 
for  the  losses  he  might  sustain  by  reason  thereof. 

Forced  by  this  order  to  retire  from  the  Mexican  territory  within  the 
period  of  eight  days,  the  memorialist  alleges  that  he  sustained  great 
pecuniary  loss  ;  and  that  he  filed  his  claim  specifying  such  loss,  with 
the  vouchers  sustaining  the  same,  before  the  board  of  commissioners 
appointed  under  the  treaty  of  Guadalupe  Hidalgo,  which  he  alleges 
was  nnjustly  rejected  by  that  board,  and  he  therefore  petitions  Con- 
grew  for  redress. 

Believing  that  it  would  be  dangerous  to  go  behind  the  decision  of 
the  commissioners,  unless  it  should  appear  that  they  had  erred  in  the 
law  applied  to  the  case,  your  committee  have  examined  with  care  the 
grounds  assigned  for  an  adverse  decision  in  this  case,  and  are  satisfied 
that  the  commissioners  erred  in  the  law  upon  which  they  predicated 
their  decision. 

The  commissioners  assume,  in  their  opinion,  that  the  loss  of  the 
memorialist,  by  reason  of  his  expulsion  from  Mexico,  is  established 
by  the  proofs  filed  by  him,  and  decide  against  the  validity  of  his 
claim  exclusively  upon  the  assumption  that  the  order  of  expulsion 
was  legal  and  proper,  because,  as  they  assume,  of  the  complicity  of 
the  memorialist  with  Santa  Anna  in  his  resistance  to  the  government 
de  facto  in  their  efforts  to  depose  him  as  the  president  of  the  republic. 
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The  commissioners  assume  that  the  oonnexion  of  the  memorialist 
with  the  political  movements  of  Santa  Anna  is  established — first,  bj 
the  fact  that  he  remained  there  with  Santa  Anna  until  he  was  forced 
to  abandon  the  government  and  leave  the  Mexican  territory ;  and, 
secondly,  because  Mr.  Shannon,  the  American  ministei,  did  not  reply 
to  a  communication  of  the  secretary  for  foreign  affairs  of  Mexico,  in 
which  that  officer,  in  acknowledging  the  receipt  of  the  protest  of  the 
memorialist  against  the  order  of  expulsion,  says  that  Mr.  Atocha 
"  was  one  of  the  principal  agents  who  wrought  against  the  govern- 
ment, as  is  notorious,  and  as  his  excellency  Mr.  Shannon  himself  trefi 
knows,** 

The  error  of  the  first  of  these  assumptions  of  fact  by  the  commis- 
sioners is  now  established  by  the  certificate  of  tlie  officer  having  charge 
of  the  archives  of  the  Mexican  government,  which  states  that  Mr. 
Atocha  does  not  appear  to  have  had  any  connexion  with  the  move- 
ments of  Santa  Anna ;  and  by  the  letter  of  Santa  Anna  himself^  who, 
on  the  part  of  Mexico,  made  the  treaty  of  Guadalupe  Hidalgo,  stating 
emphatically  that  Mr.  Atocha  never  had  any  political  connexion  with 
him^  and  that  he  remained  with  him  by  his  invitation,  because  ''  in 
those  times  of  disorder  and  insubordination,  he  could  not  separate 
himself  from  him  without  imminent  risk." 

The  error  of  the  second  assumption  of  fact  by  the  commissioners  is 
established  by  the  letter  of  our  minister,  Mr.  Shannon,  in  which  he 
expresses  the  conviction  that  the  memorialist  was  not  in  any  manner 
connected  with  the  political  movements  of  Santa  Anna,  and  that  he 
did  not  reply  to  the  communication  of  the  Mexican  minister  for  foreign 
affairs,  (not  because  he  knew  the  correctness  of  his  charge  against 
Mr.  Atocha,)  but  because  the  memorialist  had  left  the  country  before 
the  receipt  of  that  communication,  &c. 

But  for  the  purpose  of  the  argument  assume,  contrary  to  the  fact, 
that  the  commissioners  were  right  in  saying  that  Mr.  Atocha  was 
connected  with  the  political  movements  of  Santa  Anna,  will  it  follow 
that  the  government  of  Mexico  was  authorized  to  issue  the  order  of 
expulsion  against  Atocha  ?  The  solution  of  this  question  will  depend 
upon  the  construction  of  the  treaty  of  1831  between  the  United  States 
and  Mexico. 

The  26th  article  of  that  treaty  was  intended  to  provide  for  the  pro- 
tection of  the  citizens  of  the  two  nations  in  the  event  of  war  between 
them,  and  the  stipulation  is:  *^  That  if  war  should  break  out  between 
the  two  contracting  parties,  there  should  be  allowed  the  term  of  six 
months  to  the  merchants  residing  on  the  coast,  and  one  year  to  those 
residing  in  the  interior  of  the  States  and  Territories  of  each  other, 
respectively,  to  arrange  their  business,  dispose  of  their  effects,  or  trans- 
port them  whersoever  they  may  please,  giving  them  a  safe  conduct 
to  protect  them  to  the  port  they  may  deuignate.  Those  citizens  who 
may  be  established  in  the  States  and  Territories  aforesaid,  exercising 
any  other  occupation  or  trade,  shall  be  permitted  to  remain  in  the 
uninterrupted  enjoyment  of  their  liberty  and  property  so  long  as  they 
conduct  themselves  peaceably  and  do  not  commit  any  offence  against 
the  laws ;  and  their  goods  and  effects,  of  whatever  class  and  condition 
they  may  be,  shall  not  be  subject  to  any  embargo  or  sequestration 
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whatever,  nor  to  any  charf^e  nor  tax  other  than  may  he  estahlished 
npon  similar  goods  and  effects  helonging  to  the  citizens  of  the  State 
in  which  they  reside,  respectively ;  nor  shall  the  dehts  between  indi- 
yidaals,  nor  moneys  in  the  public  fnnds,  or  in  public  or  private  banks, 
nor  shares  in  companies  be  confiscated,  embargoed,  or  detained." 

During  the  late  war  with  Mexico  many  citizens  of  the  United 
States,  who  were  residing  as  merchants  in  the  territory  of  that  republic 
at  the  time  war  was  declared  to  exist  between  the  two  countries,  were 
summarily  expelled  in  disregard  of  this  stipulation  of  the  treaty  of 
1831,  and  most  of  the  claims  presented  to  and  allowed  by  the  board 
of  commissioners,  appointed  under  the  treaty  of  1848,  were  for  dam- 
ages consequent  upon  such  violation  of  the  treaty  of  1831. 

The  14th  article  of  the  treaty  of  1831  was  designed  to  secure  to  the 
citizens  of  the  two  republics,  respectively,  protection  to  their  persons 
and  property  in  time  of  peace ;  and,  after  stipulating  for  such  pro- 
tection, the  two  governments  contract  and  agree  ''that  the  citizens  of 
either  party  shall  enjoy,  in  every  respect^  the  same  rights  and  privi- 
leges, either  in  prosecuting  or  defending  their  rights  of  person  or 
of  property,  as  the  citizens  of  the  country  where  the  cause  of  action 
may  be  tried." 

At  the  date  of  the  order  of  expulsion  of  Mr.  Atocha,  Mexico  and 
the  United  States  were  at  peace  with  each  other,  and  it  necessarily 
follows,  in  the  opinion  of  your  committee,  that  for  any  offence  with 
which  he  may  have  been  charged,  Mr.  Atocha  was  entitled,  under  this 
article  of  the  treaty,  to  be  tried,  and  to  have  afforded  to  him  all  the 
means  of  a  fair  trial  which  are  provided  for  in  that  article. 

It  seems  to  your  committee  to  be  also  very  clear  that  the  Mexican 
gOTcrnment,   under  this  treaty  stipulation,  possessed  no  other  or 
greater  power  to  punish  a  citizen  of  the  United  States  domiciled 
within  her  territory  than  she  possessed  to  punish  one  of  her  own  citi- 
zens for  a  similar  offence;  and  they  are  advised  that  the  Mexican 
government  did  not  possess,  under  the  constitution  and  laws  of  that 
republic,  the  power  to  ex^el  a  Mexican  citizen  without  trial  for  any 
offence.      Indeed,  the  minister  for  foreign  affairs  who  issued  the 
order  of  expulsion  against  Mr.  Atocha,  in  response  to  the  letter  of 
the  American  minister  which  had  enclosed  the  protest  of  Mr.  Atocha 
against  the  legality  of  the  order,  and  his  notice  of  intention  to  claim 
damages  for  the  losses  which  it  would  occasion  him,  says,  ''that  his 
government  is  authorized  by  the  laws  and  constitution  of  the  republic 
to  expel  from  its  limits  non-naiuralized  foreigners  pernicious  to  the 
country." 

For  the  reasons  assigned,  your  committee  are  of  opinion  that  the 
expulsion  of  Mr.  Atocha  from  the  Mexican  territory  was  a  violation 
of  the  stipulations  of  the  14th  article  of  the  treaty  of  1831,  and  con- 
sequently that  he  should  have  been  awarded  by  the  board  of  commis- 
sioners organized  under  the  treaty  of  Guadalupe  Hidalgo  such 
damages  as  he  could  show  were  sustained  by  him  in  consequence  of 
that  expulsion. 

Yoor  committee  are  advised  that  of  the  three  and  one  quarter  mil- 
lions of  dollars  stipulated  by  the  fifteenth  article  of  the  treaty  of 
Ooadalape  Hidalgo,  to  be  appropriated  to  the  payment  of  claims  of 
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citizens  of  the  United  States  against  Mexico,  the  snm  of  about  a 
qaarter  of  a  million  of  dollars  still  remains  in  the  fcreasnrji  and  con- 
sequently to  that  extent  the  fund  set  apart  for  that  purpose  still  exists 
to  indemnify  Mr.  Atocha,  if  he  can  establish  his  claim  by  satisfactory 
proofs. 

Your  committee  ha^ie  not  deemed  it  their  duty  to  investigate  the 
quantum  of  indemnity  to  which  Mr.  Atocha  may  be  entitled.  And, 
it  being  conceded  that  he  was  and  is  a  citizen  of  the  United  States, 
they  have  confined  themselves  to  the  inquiry,  whether  his  claim  was 
intended  to  be  provided  for  by  the  treaty  of  Guadalupe  Hidalgo,  and 
the  affirmative  of  this  question  is^  in  their  opinion,  clearly  demon- 
strated by  the  papers  and  proofs  in  the  case. 

Among  the  papers  filed  by  Mr.  Atocha  your  committee  find  the  in- 
structions of  Santa  Anna,  then  the  president  of  the  republic  of  Mexico, 
to  the  minister  of  his  government,  charged  with  the  negotiation  of 
the  treaty,  directing  him  to  have  the  name  of  Mr.  Atocha  inserted  in 
the  treaty  as  one  whose  claim  was  to  be  paid  under  its  provisions, 
and  they  find  other  and  repeated  recognitions  of  its  justice  as  against 
Mexico^  from  the  obligations  of  which  that  government  claims  to  be 
released,  solely  because  of  the  release  by  the  United  States,  in  that 
treaty,  of  all  claims  of  its  citizens  against  Mexico.  We  find  that 
Mr.  Almonte,  the  accredited  minister  of  that  republic  to  this  govern- 
ment, was  instructed  to  see  that  this  claim,  ^^  the  most  just  of  any 
which  had  been  presented,"  should  be  paid  from  the  fund  which 
Mexico  had  provided  by  the  sale  of  a  part  of  her  territory  for  the 
liquidation  of  claims  of  citizens  of  the  United  States  against  her. 

With  the  presentation  of  another  view  of  this  subject,  your  commit- 
tee will  close  this  report. 

After  the  board  of  commissioners  had  closed  their  labors,  many 
citizens  of  the  United  States  whose  claims  had  been  rejected  petitioned 
Congress  to  review  the  decision  of  that  board,  and  the  Senate  of  the 
United  States  appointed  a  special  committee  to  sit  during  the  recess 
of  Congress,  with  power  to  send  for  persons  and  papers,  and  with  in- 
structions to  examine  each  case  and  report  such  as,  in  their  judgment, 
were  entitled  to  relief. 

That  committee,  in  discharge  of  the  duty  assigned  them,  did  inves- 
tigate every  claim  which  had  been  presented  to  the  Senate  for  relief, 
and  in  every  case,  except  this  of  Mr.  Atocha,  reported  definitively. 
In  his  case  no  report  was  made  because  of  an  equal  division  of  that 
committee  upon  his  title  to  relief,  so  that  this  is  the  only  case  which 
has  not  received  the  supervision  of  the  Senate,  and  it  therefore  appears 
to  your  committee,  that  for  this  reason,  also,  the  memorialist  is  en- 
titled to  have  his  claim  now  investigated,  and  affirmatively  decided 
upon  by  the  government. 

Your  committee,  in  accordance  with  these  views,  have  prepared, 
and  submit  herewith,  a  bill  for  the  relief  of  the  memorialist,  which 
directs  that  his  claim  shall  be  investigated  by  the  proper  accounting 
officers  of  the  treasury,  and  providing  for  the  payment  of  such  amount 
as  shall  be  found  due  him  ;  provided,  that  the  amount  so  paid  shall 
not  exceed  the  balance  of  the  fund  provided  by  the  treaty  of  Guada- 
lupe Hidalgo  which  remains  unapplied  to  the  objects  of  that  treaty* 
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Mr.  Gi«AT  made  the  following 

REPORT. 

[To  accompany  Joint  Besolution  S.  48.] 

Tlie  GommUtee  on  Pensions j  to  wlicm  was  referred  (he  Joint  BeaoltUion 
{8.  43)  for  the  relief  of  Mrs.  Mary  W.  Thompson^  would  respect- 
fvJly  report  : 

That  Lieutenant  Colonel  Alexander  B.  Thompson  was  killed  on  the 
25th  December^  1837,  at  the  battle  of  Okeechobie,  Florida.  Under 
the  act  of  March  16,  1802,  she  was  pensioned  at  the  rate  of  |30  per 
month,  from  the  date  of  his  death,  for  five  years,  terminating  on  the 
25th  December,  1842.     On  the  26th  February,  1853,  she  was  a^ain 

Sensioned,  to  take  efiSect  on  the  Ist  January,  1862,  and  to  continue 
uring  widowhood.    She  now  applies  to  Congress  that  she  be  allowed 
at  the  same  rate,  from  the  26th  December,  1842,  when  her  original 

Eension  ceased,  to  the  1st  of  January,  1862,  when  the  stipend  allowed 
7  the  special  act  of  February  26,  1863,  commenced. 

Tour  committee  cannot  resist  the  conviction  that  the  policy  of  this 
government  is  correctly  conducted  in  regard  to  the  support  of  widows 
of  deceased  soldiers  and  officers  of  the  army  of  the  United  States,  by 
g^nting  them  a  salary,  or  pension,  sufficient  for  their  continual  ex- 
penses ;  therefore,  they  cannot  consent  to  contribute  the  public  funds 
for  the  support  of  that  class  of  applicants  during  the  pendency  of 
such  application  to  the  proper  department,  or  to  Congress,  and  we  re- 
commend the  following  resolution : 

Besohedj  That  in  the  opinion  of  your  committee  the  joint  resolution 
&r  the  Teliefof  Mrs.  Mary  W.  Thompson  be  rejected. 
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Sabmitted  by  Mr.  Biqlkr. 

VIEWS  OP  THE  MINORITY 

Ofihe  OammiHee  on  the  Post  Office  and  Post  Boada^  to  wham  was  to- 
femd  the  biU  (8,  487,)  ''  to  provide  for  the  transportaHan  <^  the 
UniUd  States  maUsuponraUroads/* 

The  Committee  on  tbe  Post  Office  and  Post  Roads,  at  its  meeting 
yeBterday,  agreed  to  re^rt  to  tbe  Senate  bill  (S.  No.  487,)  ^'  to  pro- 
vide for  the  transportation  of  the  United  States  maib  upon  railroads, 
&c.,  in  words  as  follows/'  to  wit : 

''That  from,  and  immediately  after,  tbe  passage  of  tbisact,  itsball 
be  the  dnty  of  tbe  Postmaster  Gkneral  to  enter  into  contracts  witb 
any  individnala  or  companies  wbo  may  propose  to  carry  tbe  United 
States  mails  npon  any  railroad  now  finished,  in  wbole  or  in  part,  or 
hereafter  to  be  constructed,  not  to  exceed  once  daily  eacb  way,  for  tbe 
term  of  eigbt  years,  and  tbat  any  individual  or  company  so  contract- 
iDg  and  entering  into  bond  and  good  security,  to  be  approved  by  tbe 
Postmaster  General  and  Secretary  of  tbe  Treasury,  shall  be  entitled, 
in  fall  compensation  for  sucb  service,  to  import,  witbout  tbe  payment 
of  any  other  duties,  all  tbe  iron  necessary  to  be  used  in  tbe  construo- 
tion,  repair,  or  relaying  of  sucb  raiload  during  tbe  continuance  of 
inch  contract." 

The  undersigned,  a  member  of  tbat  committee,  feels  constrained  by 
a  lenae  of  duty  to  dissent  from  tbe  report  of  tbe  majority,  recom- 
mending tbe  proposed  measure  to  tbe  favorable  consideration  of  tbe 
Senate,  for  tbe  following  reasons,  wbicb  be  asks  to  place  on  record, 
without  any  elaboration. 

l^irat,  because  in  bis  opinion  it  is  virtually  a  proposition  to  pay  a 
premiom  to  tbe  railroad  companies  of  tbe  United  States  to  consume 
railroad  iron  produced  in  otber  countries  in  preference  to  tbat  made  in 
onr  own. 

Becanse  it  would  be  a  species  of  tbat  special  legislation  wbicb  sel- 
dom fluls  to  complicate  tbe  macbinery  of  government  and  work  wrong 
to  the  people. 

Because  it  proposes  to  infringe  upon  tbe  general  system  of  compen- 
tation  for  mail  transportations,  as  also  upon  tbe  uniform  mode  of  col- 
lecting the  revenue  unties  on  importo  from  foreign  countries,  and  to 
that  extent  produce  confusion  in  tbe  administration  of  botb. 
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Becanse  it  proposes  special  legislation  to  advance  the  interests  of 
railroad  companies,  to  the  manifest  prejudice  of  those  of  the  manu- 
facturer of  railroad  iron. 

Because  it  is  designed  to  make  the  transportation  of  the  mails  the 
subject  of  special  and  peculiar  if  not  impracticable  contract,  for  a 
long  term  of  years,  when  the  whole  experience  in  the  Post  Office  De- 
partment is  demonstrating  the  wisdom  of  that  policy  which  throws 
the  business  open  to  the  competition  of  all,  except  in  very  extraordi- 
nary cases. 

Because  it  would  authorize  the  Postmaster  General  to  pay  three 
or  four  times  as  much  compensation  to  one  railroad  company  as  to 
another  for  the  same  service^  and  to  require  that  officer,  in  addition, 
to  make  prospective  contracts,  to  run  eight  years,  for  carrying  the 
mails  on  railroads  not  in  existence. 

Because  the  manifest  tendency  of  the  measure  would  be  to  subject 
the  government  to  impositions,  if  not  to  frauds,  in  the  administration 
of  its  revenue  and  postal  systems. 

And  finally,  he  cannot  concur  in  the  presentation  of  the  bill  to  the 
Senate,  for  the  reason  that  if  passed  its  administration  would  devol?e 
upon  the  Post  Office  and  Treasury  Departments,  and  neither,  so  far  as 
his  knowledge  goes,  has  been  consulted  as  to  the  expediency  or  prac- 
ticability, &c.,  of  the  measure. 
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Mr.  Mallobt  made  the  following 
REPORT. 

[To  aocompany  bill  8.  No.  360.] 

The  Committee  on  Naval  AffairSy  to  whom  was  re-oommitted  Senate  bUl 
No.  350,  *^/or  the  reUef  of  Br.  Oharlea  D.  Maxwell^  a  awrgeon  in 
ike  United  States  navyj"  have  Jiod  the  same  under  oonsideraiion  and 
report: 

That  on  the  22d  day  of  December,  1845,  Charles  D.  Maxwell,  a 
passed  assiatant  surgeon  in  the  United  States  navy,  on  board  the 
United  States  ship  Cyane,  Captain  William  Mervine  commanding, 
was  required  to  perform  not  only  his  own  duties  but  those  also  of  sur- 
geon of  the  sbip,  in  conse(|uence  of  the  detachment  from  the  ship  of 
the  surgeon.  And  the  certificates  of  Captain  Mervine  and  Commander 
Dupont,  both  in  command  of  the  ship  at  different  times  during  the 
period  of  his  extra  service,  show  that  he  performed  all  the  medical 
duties  of  the  ship  from  the  22d  of  December,  1846,  to  the  23d  of  May, 
1848 ;  and  one  of  them  certifies  that  these  duties  were  of  the  mcNst 
arduous  chaf acter. 

The  committee  are  satisfied  that  the  petitioner  did  perform  the 
duties  of  his  own  grade,  and  also  those  of  the  grade  above  him,  or 
double  duty,  and  that  though  his  labors  and  responsibilities  were 
thereby  greatly  increased,  under  existing  laws  he  is  restricted  to  the 
compensation  of  the  subordinate  grade. 

Under  similar  circumstances,  but  with  inferior  claims  to  increased 
compensation,  Coneress,  on  the  first  day  of  August,  1864,  passed 
''An  act  for  the  relief  of  Dr.  S.  B.  Addison,  passed  assistant  surgeon 
in  the  United  States  navj."— (fiikrfii^  at  Large,  vd.  10,  p.  806.) 

Tour  committee  theremre  think  the  petitioner  equitably  entitled  to 
the  difference  between  the  pay  of  a  passed  assistant  surffeon,  which  he 
has  already  received,  and  the  pay  of  a  surgeon  ;  and  they  report  a 
Inll  accordingly. 
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Mr.  SuDELL  made  the  following 

REPORT. 

The  CammiUee  on  Foreign  Relations^  to  whom  was  r^erred  the  memorial 
of  the  executors  of  General  John  Armstrong y  deceased^  of  New  York, 
late  minister  plenipotentiary  of  the  United  Staies  ai  Farts ^  praying 
compensation  for  extra  services  performed  by  him  during^  the  oontinth 
once  of  his  mtssionj  have  had  the  same  under  consideraiion,  and  now 
report: 

That  it  appears  from  the  memorial  and  accompanying  papers  that 
General  Armstrong,  then  minister  plenipotentiary  of  the  United  States 
at  Paris,  was,  on  tne  ITth  March,  1806,  appointed  by  his  government 
oommissioner  extraordinary  and  plenipotentiary  in  conjunction  with 
James  Bowdoin,  then  minister  plenipotentiary  at  Madrid,  '^  to  meet, 
confer,  and  treat"  with  the  proper  omcers  of  the  Spanish  government, 
"  of  and  concerning  the  territories  of  the  United  States,  and  of  his 
Catholic  Majesty,  and  also  concerning  all  wron^M  captures,  condem- 
nations, and  other  injuries  for  which  the  parties  may  be  responsible 
the  one  to  the  other,  or  the  one  to  the  citizens  or  subjects  of  the  other." 
That  on  the  arrival  at  Paris  of  the  Spanish  envov,  said  negotiations 
were  commenced,  and  continued  for  some  months,  but  no  definite 
period  is  mentioned. 

It  farther  appears  from  the  memorial  that  the  board  of  commis- 
sioners appointed  under  the  treaty  with  France  of  April  30,  1803, 
to  examine  into  and  adjust,  in  conjunction  with  the  French  bureaux, 
claims  of  American  citizens  against  France,  for  illegal  captures  of 
ships  and  cargoes,  having  failed  to  complete  that  duty  within  one 
jear  from  the  date  of  the  ratification  of  the  treatv,  (the  period  limited 
therein,^  General  Armstrong  ^ave  his  time  and  attention  to  the  in- 
vestigation of  the  claims  remaimng  unacted  upon  by  the  commissioners. 

On  the  7th  December,  1821,  Oeneral  Armstrong  addressed  a  letter 
to  the  Secretary  of  State,  setting  forth  the  grounds  upon  which  he 
hased  his  claim  for  additional  compensation.  That  letter  was  re- 
ferred by  the  Secretary  to  President  Monroe  for  his  decision.  On  the 
10th  April,  1823,  President  Monroe  declines  deciding  the  case,  for 
reasons  stated  by  him  at  lengthy  tiie  substance  of  which  is^  that  the 
claim  for  compensation  as  commissioner,  &c.,  to  negotiate  with  Spain, 
involved,  to  some  extent,  the  same  principles  of  a  claim  in  which  he 
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was  himself  personally  interested,  and  therefore  he  could  not  act  in 
the  case ;  and  farther,  that  the  compensation  claimed  for  perfecting 
the  uncompleted  work  of  the  commissioners  under  the  treaty  of  April 
30,  1803,  should  properly  he  referred  to  the  legislative  department  of 
the  government,  which  alone  had  authority  to  decide  it. 

From  that  time  to  the  presentation  of  this  memorial,  this  claim 
seems  to  have  rested  without  any  attempt,  so  far  as  the  committee  are 
advised,  to  reassert  it. 

In  considering  the  first  branch  of  this  claim,  the  committee  find 
that  President  Monroe,  in  stating  his  reasons  for  declining  to  decide 
it,  refers  to  an  ^^  analysis  of  all  the  claims  which  had  been  presented 
and  allowed  or  rejected  since  the  foundation  of  the  government,"  pre- 
pared by  him  some  time  previously.  From  a  careful  examination  of 
the  precedents  collated  in  that  analysis,  and  others  which  have  sub- 
sequently occurred,  the  committee  have  been  able  to  find  in  no  one  of 
them  the  recognition  of  a  principle  broad  enough  to  cover  the  present 
claim.  The  allowance  of  extra  compensation  to  diplomatic  agents  of 
the  government  seems  to  have  been  based,  in  every  instance,  upon  the 
additional  expenses  necessarily  incurred  in  the  performance  of  the 
extra  duties  imposed. 

In  this  case  the  committee  can  perceive  no  such  necessity  for  addi- 
tional expense.  General  Armstrong  remained  at  Paris — the  court  to 
which  he  was  regularly  accredited.  All  of  his  negotiations  with  the 
Spanish  envoy  were  carried  on  in  that  city,  and,  for  aught  that  ap- 
pears to  the  contrary,  those  very  negotiations  may  have  been  regarded 
as  a  legitimate  part  of  his  duty  as  minister  to  France ;  a  supposition 
strengthened  by  the  fact  that  Paris  was  selected  as  thp  place  of  such 
negotiation,  with  a  view  to  obtaining  the  aid  of  the  French  govern- 
ment in  efiectuating  its  objects. 

It  is  also  worthy  of  remark,  that  Mr.  Bowdoin,  minister  of  the 
United  States  at  Madrid,  and  colleague  of  General  Armstrong  in  this 
special  negotiation,  does  not  appear  to  have  asserted  any  claim  for  his 
extra  services  in  that  regard,  notwithstanding  his  attention  to  the 
business  might  have  involved  the  additional  expenses  incident  to 
a  trip  from  Madrid  to  Paris.  But  whether  Mr.  Bowdoin  made  such 
trip  or  not,  his  right  to  additional  compensation  would  seem  to  stand 
upon  a  ground  quite  as  high  as  that  of  General  Armstrong. 

In  that  day,  during  the  comparative  infancy  of  our  republic,  it 
frequently  happened  that  ministers  of  the  United  States,  accredited 
to  different  European  courts,  were  associated  together  in  the  perform- 
ance of  special  services ;  and  yet  it  does  not  appear  that  extra  com- 
pensation was  allowed  for  such  service  in  any  case  in  which  increased 
expenses  had  not  been  incurred  by  the  minister. 

in  reference  to  the  second  branch  of  this  claim^  the  Secretary  of 
State,  in  a  letter  dated  December  30,  1856,  in  reply  to  one  of  inquiry 
addressed  to  him  by  the  committee,  says :  ^'  In  regard  to  that  clause 
of  the  petition  which  relates  to  the  alleged  services  of  General  Arm- 
strong, with  reference  to  the  claims  of  citizens  of  the  United  States 
on  France,  I  have  to  remark  that  there  is  no  instruction  to  him  on 
record  in  this  department  authorizing  or  directing  him  to  perform 
those  services;  consequently  it  is  not  competent  for  me  to  say  whether 
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or  not,  if  tbey  were  performed  as  alleged,  they  were  deemed  to  be 
within  his  proyince  as  diplomatic  agent  of  the  United  States  or  other- 
wise. It  is  at  least  difficult  to  understand  what  the  nature  or  extent 
of  those  services  could  have  been  subsequently  to  the  year  assigned 
for  the  duration  of  the  commission  on  the  subject  of  the  claims,  when 
the  11th  article  of  the  treaty  of  the  30th  of  April,  1803,  declares  that 
every  necessary  decision  shall  be  made  in  the  course  of  a  year,  to 
commence  from  the  exchange  of  ratifications,  and  no  reclamation  shall 
be  admitted  afterwards." 

From  this  statement  it  seems  to  be  very  clear  that  General  Arm- 
strong, in  undertaking,  as  he  alleged,  to  complete  fche  unfinished 
business  of  the  commissioners  under  the  treaty  of  April  30,  1803,  not 
only  acted  without  instruction  or  direction  from  his  government  at 
home,  but  also  in  violation  of  the  stipulations  of  the  treaty  itself. 

The  permanent  interests  of  any  government  are  best  promoted  by 
confining  its  active  agents  within  the  limits  of  prescribed  duty.  This 
principle  is  especially  true  in  its  application  to  a  government  like 
ours,  lounded  upon  a  constitution  and  laws,  in  which  the  powers  and 
duties  not  only  of  its  principal  departments,  but  of  each  subordinate 
agent  in  those  departments,  are  particularly  defined.  To  compensate 
a  public  officer,  therefore,  whether  occupying  a  high  or  low  station, 
for  the  performance  of  acts  not  only  witnout  the  line  of  his  duty,  but 
in  derogation  of  the  authority  under  which  he  acted,  would  naturally 
tend  to  encourage  a  spirit  of  insubordination  in  the  public  service, 
and  might  lead  to  serious  inconvenience,  if  not  positive  mischief,  in 
its  results ;  and  when  applied  to  such  as  are  invested  with  diplomatic 
functions  in  foreign  countries,  remote  from  the  supervision  of  the  gov- 
ernment at  home,  the  dangerous  tendency  of  such  a  policy  becomes 
the  mere  clearly  manifest. 

Other  cases  have  occurred,  heretofore  referred  to  this  committee,  in 
which  official  agents  of  the  United  States  in  foreign  countries  have  as- 
sumed j^wers  and  performed  acts  not  only  unauthorized  by,  but  against 
the  positive  instructions  of,  the  government  at  home,  and  afterwards 
claimed  at  the  hands  of  Congress  extra  compensation  therefor ;  and 
should  the  second  branch  of  the  claim  of  General  Armstrong  be  now 
sustained,  it  would,  in  the  opinion  of  the  committee,  encourage,  on  the 
part  of  public  functionaries  abroad,  a  disregard  of  all  limitation  upon 
their  own  powers  and  authority,  and  greatly  multiply  the  number  of 
applications  similar  to  the  one  now  under  consideration  and  those 
above  referred  to. 

FoT  these  reasons,  thus  briefiy  presented,  the  committee  are  satisfied 
tbat  on  neither  branch  of  the  case  are  the  memorialists  entitled  to  re- 
lief, and  thej  recommend  that  the  claim  be  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jasvakt  16,  1857.— Ordered  to  Iw  printed. 


Mr.  Iyebson  made  the  following 
REPORT. 

|To  acoompany  bill  8.  No.  607.] 

2%e  Committee  of  Claims,  to  whom  toas  referred  the  petition  of  George 

A.  O'Brien,  report  : 

The  petitioner  alleges  that  during  the  year  1845  ^^  and  a  portion  of 
1846,  he  was  clerk  for  the  Chickasaw  Indians^  by  rirtue  of  a  treaty 
stipulation  and  an  appointment  authorized  by  the  President,  at  a 
8ftlaryof|600  per  annum,  payable  out  of  the  "Chickasaw  fund." 
He  was  located  for  the  performance  of  these  duties  in  the  Second 
Auditor's  ofQce.  About  one-third  of  his  time  was  occupied  by  the 
Chickasaw  business.  The  clerical  force  of  the  Second  Auditor  being 
insufficient  at  the  time  to  keep  up  the  business,  Mr.  O'Brien  was 
directed  to  devote  that  portion  of  his  time  not  required  by  the  Chicka- 
saw business  to  the  examination  and  adjustment  of  accounts  in  the 
Auditor's  o£5ce.  He  says  he  was  constrained  to  submit  to  this  require- 
ment of  the  Auditor,  or  be  deprived  of  his  Chickasaw  clerkship. 

For  this  service  in  the  Auditor's  office,  to  which  he  savs  he  devoted 
two-thirds  of  his  time,  he  claims  two-thirds  the  rate  of  pay  then  al- 
lowed to  temporary  clerks  on  similar  duty — to  wit,  $2  66  per  day,  for 
206  days,  amounting  to  |549  38. 

It  appears  from  the  '*  act  for  the  relief  of  Sayles.  J.  Bowen,"  (9 
Stat.,  810,)  that  the  successor  of  Mr.  O'Brien  has  been  paid  for  like 
services. 

Mr.  Polk,  who  was  the  chief  clerk  in  the  Second  Auditor's  office  at 
the  time,  deposes  to  the  truth  of  the  facts  stated  in  the  petition. 

Under  these  circumstances,  the  committee  report  a  bul  for  the  pay- 
ment of  the  account. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


J.*jii>iLKT  20,  1857. — Ordered  to  be  printed. 


Mr.  Febsendon  made  the  following 
REPORT. 

[To  accompany  bill  S.  No.  608.] 

The  Committee  of  Claims^  to  whom  was  referred  the  petition  o/  WiUiam 
Nason  and  others^  legal  representaiivea  of  John  Lord^  deceased^ 
report: 

This  claim  is  founded  upon  the  allegation  that  John  Lord  served 
his  country  during  the  war  of  the  revolution,  as  a  seaman  on  board 
the  United  States  ship-of-war  ''Ranger,"  from  April  or  May,  17T9, 
to  May,  1T80,  when  she  was  taken  at  the  surrender  of  Charleston, 
and  that  he  was  detained  on  board  a  guardship  some  time  afterwards, 
and  finally  liberated  about  the  last  of  July — ^making  in  all  fifteen 
months.  James  Gooch  deposes,  that  he  was  purser  and  clerk  of  said 
Tessel  during  the  time  mentioned  ;  thinks  Lord  was  aboard  ;  that  no 
pay-roll  was  made  out  and  no  payments  made  to  the  men. 

Joseph  Ward  well,  a  shipmate  of  Mr.  Lord,  also  testifies  to  the 
truth  of  the  facts  alleged. 

In  the  original  petition  of  Mr.  Lord,  for  the  payment  of  this  claim, 
which  was  presented  to  the  20th  Congress,  he  assigns  as  the  reasons 
why  his  claim  was  not  sooner  urged,  that  at  the  time  of  his  discharge 
he  did  not  know  that  any  provision  had  been  made  by  government  for 
paying  off  the  seamen  ;  nor  until  1798,  when,  on  his  return  from  a 
foreign  voyage,  he  was  informed  by  Captain  Wardwell,  (whose  affi- 
davit is  in  the  case,)  that  he  and  other  rangers  had  been  paid.  He 
then  applied  to  an  agent  to  assist  him  in  procuring  his  pay,  but  with- 
out success,  and  that  it  still  remains  unpaid. 

It  appears  from  statements  of  the  Secretaries,  that  there  are  no  re- 
cords of  the  "  Ranger' '  in  either  the  Treasury,  War,  or  Navy  Depart- 
ments. 

The  case  has  been  twice  favorably  reported  in  the  House  of  Repre- 
sentatives, and  once  a  bill  passed  for  its  payment ;  but  it  being  near 
the  close  of  the  (Jongress,  the  bill  does  not  appear  to  have  received 
any  action  in  the  Senate.  No  adverse  report  upon  it  appears  to  have 
ever  been  made. 

The  committee  are  of  opinion  that  the  evidence  before  them  sustains 
the  claim,  and  they  report  a  bill  for  its  payment.  ,    ^^^.^ 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamvabt  20, 1857. — Ordered  to  be  printed. 


Mr.  Foot  made  the  following 
REPORT. 

[To  accompany  Joint  Resolution  S.  30.] 

Th^  Committee  on  Public  Lands ^  to  whom  was  referred  the  Joint  Besclu^ 
tion^  (S.  30,)  concerning  Wolf  island^  report: 

That  having  bad  the  same  under  consideration,  they  report  it  back 
without  amendment,  and  recommend  its  passage.  The  facts  before 
the  committee  pertaining  to  this  case  are  contained  in  the  memorial 
of  the  occupant  and  owners  of  the  lands  on  Wolf  island  ;  the  pro- 
ceedings of  the  legislature  of  Kentuckjr  in  respect  to  said  island  ;  the 
evidence  on  the  part  of  the  memorialists  embraced  in  the  affidavits  of 
sundry  persons ;  and  the  evidence  on  the  part  of  the  government  con- 
tained in  the  letters  of  Commissioners  of  the  General  Land  Office,  of 
the  surveyor  general ;  the  statements  of  sundry  persons  in  response, 
and  the  report  of  the  surveyor  general  of  the  18th  December,  1843  ; 
all  of  which  are  hereunto  appended  and  made  part  of  this  report. 


Memorial  of  the  occupants  and  owners  of  the  lands  on  Wolf  island. 

The  undersigned,  occupants  of  and  owners  of  land  located  upon  an 
island  in  the  Mississippi  river,  known  as  No.  5  or  Wolf  island,  would 
beg  leave  to  present  to  the  Congress  of  the  United  States  a  respectful 
memorial  upon  the  subject  of  the  recent  action  of  the  Commissioner 
of  the  General  Land  Office,  ordering  certain  of  the  lands  on  that 
island  to  be  brought  into  market  as  the  lands  of  the  general  govern- 
ment. 

Your  memorialists  would  state  that  every  foot  of  the  land  upon  this 
island  is  held  by  parties  claiming  title  thereto  by  grants  from  the 
commonwealth  of  Kentucky,  and  have  been  so  held  since  the  year 
1836 ;  that  the  dwellers  upon  the  island  have  uniformly  claimed  to 
be  citizens  of  the  State  of  Kentucky,  acknowledged  in  all  respects  the 
jurisdiction  of  that  State,  contributed  to  the  support  of  that  govern- 
ment, and  looked  to  it  alone  for  law  and  for  protection.  To  decide,  then, 
that  these  lands  were  the  property  of  the  general  government,  and 
this  people  citizens  of  the  State  of  Missouri,  without  extending  to  the 
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parties  most  interested  an  opportunity  to  be  heard,  was,  under  the 
circumstances,  to  say  the  least  of  it,  premature  and,  we  think,  un- 
just, for  these  facts  were  of  too  much  notoriety  not  to  be  known  in  the 
department  of  the  General  Land  Office. 

Tour  memorialists  hope  that  this  course  will  not  be  sanctioned  by 
Congress. 

Your  memorialists  would  state  that  this  island  embraces  only  eight 
square  miles  of  territory,  and  the  quantity  of  land  proposed  to  be  sold, 
as  appears  by  a  copy  of  the  advertisement  which  accompanies  this 
memorial,  does  not  exceed  three  thousand  acres.  While  this  quantity 
of  land  is  of  no  consequence  to,  and  its  sale  is  by  no  means  required  by 
the  necessities  of  the  general  government,  on  the  other  hand  it  is  of  im- 
mense importance  to  your  memorialists  that  it  should  not  be  sold. 
To  some  of  them  it  is  the  only  home  they  have — a  home  secured  to 
themselves  and  families  by  a  life  of  toil — where  they  have  lived  in 
peace  and  happiness  with  the  laws  of  their  favorite  State  extended 
over  them,  and  here  the^  fondly  hoped  to  be  permitted  to  die  without 
bitterness  or  strife  or  litigation. 

Your  memorialists  state  that  from  the  time  of  the  first  assertion  by 
Kentucky  of  her  jurisdiction  and  right  over  the  island  that  claim  has 
been  continuously  asserted  without  interruption  or  disturbance,  and 
in  the  meanwhUe  the  sister  State  of  Missouri  has,  so  far  as  any  action 
on  the  part  of  the  government  is  known  to  your  memorialists,  acqui- 
esced in  the  title  of  Kentucky,  and  declined  to  assert  any  opposing 
claim  or  jurisdiction.  And  the  general  government  on  her  part 
having  withdrawn  the  lands  from  market  upon  the  assertion  of  the 
right  of  Kentucky,  permitted  the  matter  to  rest  in  that  form  until  the 
period  of  the  recent  action  of  the  Commissioner. 

Under  these  circumstances  parties  who  first  acquired  title  under  the 
Kentucky  grant  have  reposed  in  security  for  twenty  years.  Farms 
have  been  opened,  houses  built,  valuable  improvements  made,  parties 
have  died,  leaving  these  lands  to  descend  to  their  children,  and  the 
courts  of  Kentucky  have  adjusted  their  rights.  Other  lands  have 
been  conveyed  and  passed  from  hand  to  hand  in  fall  security  of  a  per- 
fect title,  and  the  courts  of  Kentucky  contain  the  record  of  these 
transfers. 

Your  memorialists  would  also  beg  leave  to  say  that  a  sale  of  these 
lands  now  would  disturb  this  quiet  and  repose  of  years,  and  serve  to 
put  into  the  hands  of  the  litigious  a  weapon  witb  which  to  commence 
a  legal  strife  with  the  present  occupants  and  owners  of  the  island, 
and  they  have  been  taught  by  the  laws  of  their  own  State  that  it  is 
regarded  both  unjust  and  unwise  to  permit  a  sale  of  an  outstanding 
title  to  land  held  m  adverse  possession  by  another. 

Such  adverse  possession  we  claim  to  have;  not  acquired  by  illegal 
entry  upon  government  land  or  by  other  wrongful  act,  but  under  the 
protection  of  the  broad  seal  of  Kentucky. 

We  would,  therefore,  repectfully  ask  that  such  action  be  had  by 
Congress  as  will  result  in  the  peace  and  security  of  the  citizen,  re- 
linquishing to  the  present  owners  all  title  that  may  be  claimed  by 
the  national  government,  or  such  other  relief  as  in  the  wisdom  <h 
Congress  may  be  deemed  just  and  proper  under  the  circumstances, 
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learing  the  two  States  to  settle  the  question  of  jurisdictioii  between 
themselves. 

E.  J.  Bullock  Wm.  J.  Edrington 

J.  C.  Burgess  U.  J.  Stafford 

Price  Edrington  Trice  Pircall 

John  F.  Jones  John  Stone 

Isham  Bridges  Caleb  S.  Jones 

Thomas  L.  Stanley  T.  B.  Whylie 

N.  M.  Kerr  E.  Thomas. 


OOMMOKWBALTH  OF  KENTUCKT. 

Ik  the  House  of  Bbpbbbbntauvhb,  February  9,  1856. 

Mr.  Marshall,  from  the  committee  on  federal  relations,  made  the 
following  report,  which  was  unanimously  adopted,  viz  : 

The  oommittee  on  federal  relations,  to  which  was  referred  the  mes- 
sage of  the  governor  and  the  accompanying  document  from  the  Com- 
missioner  of  the  General  Land  Office,  relating  to  the  claim  of  the 
TJnited  States  to  Island  No.  6,  known  as  Wolf  island,  in  the  Missis- 
rippi  river,  respectfully  report — 

That  from  the  most  reliable  sources  of  information  to  which  the 
oommittee  have  had  access,  the  State  of  Kentucky  has  always  claimed 
the  island  known  as  Wolf  island  to  be  within  its  jurisdiction.  It  lies 
opposite  to,  and  is  a  part  of,  Hickman  county.  The  inhabitants  re- 
siding thereon  have,  for  more  than  thirty  years,  exercised  all  the 
rights  and  privileges  of  citizens  of  this  commonwealth,  and  have  been 
smgect  to  the  same  burdens.  The  member  who  represented  Hick- 
man county  at  the  session  of  1851-'52,  resided  on  Wolf  island.  On 
the  29th  of  January,  1836,  the  general  assembly  passed  an  act  to  pro- 
tect the  actual  and  honafide  settlers  on  islands  in  the  Mississippi 
river,  *  *  within  the  jurisdiction  of  this  commonwealth. ' '  On  the  15th 
of  February,  183T,  an  act  was  passed  appointing  the  treasurers  of  the 
board  of  internal  improvement  residing  in  the  counties  of  Hickman 
and  licCracken  commissioners,  ^^  with  fall  powers  to  grant,  sell,  and 
dispose  of  all  the  islands  in  the  Mississippi  river  which  belong  to  this 
State,  which  are  generally  known  as  islands  Nos.  1,  2,  3,  4,  S,  (or 
^Wolf  island,)  and  8,  and  also  Cash  island,  in  the  Ohio  river." 

The  committee  have  been  informed  that  the  lands  embracing  those 
islands  were  accordingly  sold,  and  the  purchasers,  or  those  claiming 
nnder  them,  have  ever  since  listed  the  same  for  taxation  and  paid 
taxes  thereon  ;  that  the  State  of  Missouri^  through  its  officers,  has 
never  attempted  to  exercise  any  jurisdiction  whatever  over  either  Wolf 
island  or  any  other  island  in  the  Mississippi  river,  opposite  to  this 
State. 

The  country  on  the  north  side  of  the  Mississippi  river,  opposite  to 
those  islandis,  and  forming  a  part  of  the  State  of  Missouri,  was  not 
embraced  in  the  original  boundaries  of  the  United  States,  as  agreed 
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upon  in  the  definitive  treaty  of  peace  between  the  United  States  and 
Great  Britain,  concluded  at  Paris  on  the  3d  of  September,  1783,  but 
composed  a  part  of  Louisiana,  which  was  purchased  by  the  United 
States  from  France,  in  1803.  By  referring  to  the  treaty  of  1783,  and 
the  act  of  Congress  authorizing  the  people  of  the  Territory  of  Missouri 
to  form  a  State  government,  the  middle  of  the  river  Mississippi  is  re- 
cognized as  the  boundary  line.  When  (says  Chief  Justice  Marshall 
in  Handley's  lessee  vs.  Anthony,  5  Wheaton,  374)  a  great  river  is  the 
boundary  between  two  nations  or  States,  if  the  original  property  is  in 
neither,  and  there  be  no  convention  respecting  it,  each  holds  to  the 
middle  of  the  stream. 

The  Commissioner  of  the  General  Land  Office  assumes  that  the 
quantity  of  water  on  the  east  side  is  much  greater  than  that  on  the 
west  side  of  Wolf  island,  and  consequently  it  is  within  the  limits  of 
the  State  of  Missouri.  The  committee  have  no  means  of  testing  the 
accuracy  of  this  assumption.  If  any  evidence  of  the  kind  has  been 
transmitted  to  the  General  Land  Office,  it  was  taken  ex  parte.  They 
have  been  informed  that  many  years  since  the  navigators  passed  on 
the  west  or  Missouri  side  of  the  island.  If  that  be  so,  the  committee 
suppose  that  the  title  of  this  State  would  not  be  lost  by  a  change  of 
the  channel  in  the  river. 

The  committee  deem  it  of  vital  importance  to  this  State  that  no  sale 
of  the  land  embracing  Wolf  island,  under  the  authority  of  the  United 
States,  be  made,  until  the  question  of  boundary  between  Missouri  and 
Kentucky  is  settled.  They  submit  for  the  consideration  of  the  House 
the  following  resolutions : 

1.  Resolved  by  the  general  assembly  of  the  Commonwealth  of  Kentucky, 
That  the  senators  and  representatives  in  Congress  from  this  State  be 
requested  to  procure  the  passage  of  an  act  of  Congress  relinquishing 
all  claim  the  United  States  may  have  to  the  island  in  the  Mississippi 
river  opposite  to  the  county  of  Hickman,  in  the  State  of  Kentucky, 
known  as  Wolf  island. 

2.  If  the  passage  of  such  an  act  cannot  be  obtained,  to  apply  to  the 
proper  officer  at  Washington  to  suspend  the  contemplated  sale  of  Wolf 
island,  in  May  next,  until  the  question  of  boundary  between  this 
State  and  Missouri  is  definitively  settled,  in  order  to  ascertain  which 
of  said  States  has  the  right  of  jurisdiction  over  said  island. 

3.  That  the  governor  be  requested  to  transmit  to  each  of  the  senators 
and  representatives  in  Congress  from  this  State  a  copy  of  the  forego- 
inffreport  and  resolutions. 

Be  it  further  resolved.  That  for  the  purpose  of  having  a  definitive 
settlement  of  the  boundary  between  this  State  and  the  State  of  Mis- 
souri, the  governor  be  requested  to  take  the  necessary  steps  to  effect 
that  object,  either  by  a  reference  to  disinterested  and  discreet  persons, 
not  exceeding  three  in  number,  neither  of  whom  to  be  citizens  of  a 
State  that  borders  on  the  river  Mississippi,  or  by  a  suit  in  equity  in 
the  proper  tribunal.  And  to  defray  the  expenses  incident  to  such 
proceeding,  the  governor  is  authorized  to  receive  from  the  treasury 
the  necessary  sums,  not  exceeding,  however,  in  the  aggregate,  fifteen 
hundred  dollars. 


Digiti 


zed  by  Google 


WOLF   ISLAND. 


In  the  Sknatb,  March  3, 1836. 

Mr.  CoNKLiK,  from  the  committee  on  federal  relations,  made  the 
following  report  which  was  concurred  in,  viz : 

The  Committee  on  Federal  Relations,  to  which  was  referred  the 
report  and  resolutions  from  the  House  of  Representatives  relative  to 
the  alleged  claim  of  the  United  States  to  Wolf  island,  concur  in  the 
report  and  resolutions,  and  would  respectfully  submit  the  following 
as  a  supplement  to  the  report : 

They  find,  from  the  response  of  Andrew  McKinley,  register  of  the 
land  office  of  Kentucky,  to  a  resolution  of  the  Senate,  adopted  14th 
instant,  that  Virginia,  as  early  as  the  year  1782,  prior  to  the  definitive 
treaty  with  Great  Britain,  claimed  Wolf  island  aspart  of  her  soil. 
That  on  the  25th  February,  1782,  Jacob  Myers  and  William  Shannon, 
as  tenants  in  common,  entered  5,000  acres  of  land  on  Wolf  island, 
upon  Virginia  treasury  warrants — the  register's  response  is  filed 
herewith. 

The  committee  is  informed  that  some  thirty  odd  years  ago  one 
Joseph  Edrington  settled  on  Wolf  island  upon  said  entry,  claiming 
under  Jacob  Myers. 

They  are  also  informed,  that  at  the  time  of  the  early  settlement  of 
the  country  the  navigation  and  main  body  of  the  waters  of  the  Missis- 
sippi river  at  Wolf  island  was  on  the  west  or  Missouri  side,  leaving 
the  island  within  the  boundary  of  Kentucky.     If  that  be  true,  (and 
the  settlement  and  continued  occupancy  of  the  island  by  persons  who 
have  exercised  all  the  rights  and  privileges  under,  and  been  governed 
by,  the  laws  of  Kentucky,  is  persuasive  argument  of  the  fftct,)  the 
committee  would  say  that  no  freak  of  the  Mississippi  river,  in  changing 
the  Yolnme  of  its  waters  from  one  to  the  other  side  of  the  island,  could 
have  the  eflTect  of  making  those  persons  living  upon  it  residents  of  the 
State  of  Xen tacky  at  one  time  and  of  Missouri  at  another. 


Land  Office  of  Kentucky,  February  19,  1856. 

I  find  the  following  entry  of  record  in  this  office,  and  as  it  relates 
to  the  claim  of  Virginia  to  Wolf  island  prior  to  the  treaty  of  1783, 1 
think  it  my  duty,  in  compliance  with  a  resolution  of  the  Senate  of 
the  14tli  inst.,  to  transmit  a  copy  to  you,  to  be  laid  before  the  Senate. 

^^  February  25,  1782. — Jacob  Myers  and  William  Shannon,  as  ten- 
ants in  common,  enter  6,000  acres  of  land  upon  five  treasury  war- 
rants: 3,000  acres  of  said  warrants  issued  in  the  said  Myers'  name, 
Kos.  7070,  7100,  7099,  the  balance  as  assignee  of  Clough  Overton, 
and  No8.  8032,  8033,  beginning  at  the  lower  end  of  the  arable  land, 
in  the  big  island,  nearly  in  the  middle  of  the  Mississippi  river,  oppo- 
mte  the  Iron  Banks,  computed  to  be  about  eighteen  miles  below  the 
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mouth  of  the  Ohio,  thence  to  extend  up  hoth  sides  of  the  island  so  as 
to  include  all  the  ground  on  the  sament  for  cultivation." 

This  entry  has  not  heen  surveyed  or  carried  into  grant,  nor  has  it 
been  withdrawn. 

ANDBEW  McKINLEY,  R.  L.  0. 
Hon.  J.  G.  Habdy,  Speaker  of  the  Senate. 


Commonwealth  op  Kentucky, 
Office  of  Secretary  of  Staie^  FrankfoH^  March  29,  1856. 

In  pursuance  of  the  third  of  the  above  resolutions,  I  herewith  trans- 
mit a  true  copy  of  reports  and  resolutions  adopted  by  the  general  as- 
sembly of  this  State  at  its  December  session,  A.  D.  1855. 
By  order  of  the  governor : 

C.  S.  MOREHEAD. 
Mason  Brown,  Secretary  of  StatCy 

By  8.  P.  Attious  Bibb,  Assistant  Secretarym 


StatemsrU  of  WiUiam  Biddicky  given  this  the   2d  day  of  Aprils  1856. 

This  affiant  states  that  he  is  aged  eighty  years  ;  that  as  far  back 
as  the  year  1809,  and  from  that  period  to  1814,  he  was  familiar  with 
that  stream  around  Wolf  island ;  that  in  1808  he  passed  on  the  east 
side  of  the  island,  and  found  it  very  difficult  to  navigate  on  account 
of  snags  and  sand  bars,  the  river  at  that  time  being  in  good  boating 
stage.  The  affiant  further  states,  that  old  boatsmen  informed  him 
that  the  Missouri  chute  was  the  safest  and  best  chute.  The  affiant 
also  states  that  he  passed  down  the  Mississippi  river  in  1814 ;  that  he 
passed  on  the  west  side  of  said  island,  and  found  it  to  be  much 
deeper  and  safer  than  it  was  on  the  east  side,  when  he  passed  down 
in  1809. 

hii 

WILLIAM  (M)  RIDDICK. 

mark. 

Sworn  to  and  subscribed  before  me,  R.  George,  a  justice  of  the 
peace  for  Ballard  county,  Kentucky,  this  the  2d  day  of  April,  1856. 

B.  GEORGE,  J.  P. 


Statement  of  Samuel  Wilson,  given  this  the  2d  day  of  April,  1856. 

This  affiant  states  that  he  is  aged  seventy  years  ;  that  as  far  back 
as  the  year  1807,  he  navigated  the  Mississippi  river  on  a  flatboat, 
and  in  the  year  1815  he  passed  down  the  said  river  on  a  barge,  and 
returned  up  said  river  on  a  barge  ;  all  of  which  times  he  passed  the 
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MiMonri  chute.  The  affiant  states  that  in  1807 ,  when  he  passed 
down  said  river,  that  he  considered  the  west  side  of  Wolf  island, 
which  is  the  Missouri  chute,  the  main  channel  of  the  river,  and  the 
pilots  of  all  the  flathoats,  so  far  as  he  saw,  took  that  chute.  The 
affiant  further  states,  that  when  he  passed  down  in  1807  the  river 
was  in  good  boating  stage ;  that  the  Kentucky  chute  was  then  termed 
a  cut-off,  and  not  wider  than  the  Cumberland  river.  The  affiant 
states  that  he  has  been  a  citizen  of  Kentucky  ever  since  the  year  1804. 

SAMUEL  WILSON. 

Sworn  to   and  subscribed  before  me,  R.  George,  a  justice  of  the 
peace  for  Ballard  county,  Kentucky,  this  the  2d  day  of  April,  1856. 

R.  GEORGE,  «/.  P. 


Statement  of  Captain  Joseph  Svoager^  of  LouiaviUey  Kentucky. 

Joseph  S wager,  a  citizen  of  the  county  of  Jefferson,  in  the  State  of 
Kentucky,  this  day  came  personally  before  the  undersigned,  a  justice 
of  the  peace  for  said  county,  and  made  the  following  statements,  to 
wit:  That  he  commenced  navigating  the  Mississippi  river  in  the 
year  1823,  as  master  of  a  steamboat,  and  continued  to  up  to  1847. 
That  he  had  an  accurate  knowledge  of  the  river  from  the  mouth  of 
the  Ohio  to  New  Orleans,  part  of  the  time  in  most  years  in  extreme 
low  water,  when  the  channels  of  the  Mississippi  river  had  to  be 
sounded  and  buoyed  to  enable  a  steamboat  to  descend  or  ascend  the 
river  in  which  Wolf  island  is  situated,  and  always  believed  that  the 
largest  volume  of  water  was  on  the  Missouri  side  of  Wolf  island,  as 
steamboats  had  to  descend  on  that  side  of  the  island  in  extreme  low 
water.  I  have  had  many  old  pilots,  who  uniformly  agreed  that  the 
largest  volume  of  water  flowed  on  the  Missouri  side  of  this  (Wolf) 
island,  and  in  ordinary  stages  of  the  river  steamboats  navigate  either 
side  of  this  island,  as  their  business  may  require.  And  further,  that 
steamboats  of  the  present  time  are  of  much  less  draught  of  water 
than  formerly,  owing  to  their  different  construction,  and  on  this 
account  are  seldom  compelled  to  go  round  on  the  Missouri  side  of 
Wolf  island  for  the  channel  of  the  river. 

JOSEPH  SWAGER. 

Subscribed  and  sworn  to  by  Joseph  Swager,  before  me,  this  first 
day  of  May,  1856. 

^•^  SAMUEL  MATLACK, 

Justice  of  the  PeacCy  Jefferson  county. 


Statement  of  Francis  Thomas,  given  this  the  2d  day  of  AprU,  1856. 

This  affiant  states  that  he  is  aged  72  years ;  that,  as  far  back  as  the 
year  1800,  he  was  engaged  in  navigating  the  Mississippi  river,  and 
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was  for  manj  years  familiar  with  the  channel  of  that  stream  around 
Wolf  island.  He  says  that  he  knows  that  when  he  commenced  boat- 
ing on  the  river,  and  several  years  thereafter,  the  main  channel  of  the 
river  was  on  the  west  or  Missonri  side  of  Wolf  island  ;  and  this  fact 
was  not  left  as  a  matter  of  doubt  or  question,  but  was  as  well  defined 
as  the  channel  of  the  river  at  any  other  point  on  the  Mississippi  river 
from  the  mouth  of  the  Ohio  to  New  Orleans.  The  affiant  farther 
states  that,  in  the  year  1800,  his  attention  was  called  to  the  Kentucky 
chute  by  being  called  on  to  help  a  man  named  Briggs,  whose  boat  was 
fast  on  the  head  of  the  bar  in  the  Kentucky  chute,  which  was  at  that 
time  very  small,  and  ran  close  to  the  island.  Although  the  river  was 
very  high,  said  boats  had  to  be  unlashed,  the  chute  being  too  narrow 
to  admit  them  to  pass  side  and  side.  Affiant  further  states  that  at 
that  time  there  was  a  cypress  swamp  having  very  large  trees  in  it, 
where  the  channel  of  the  river  on  the  Kentucky  chute  runs  at  present. 

FRANCIS  THOMAS. 

Sworn  to  and  subscribed  before  me,  a  justice  of  the  peace  for  Bal- 
lard county,  Kentucky,  this  2d  day  of  April,  1855 

R.  GEORGE,  J.  P. 


Statement  of  Captain  John  ShaUcross,  of  LouisviUe^  Kentucky, 

John  Shallcross,  a  citizen  of  the  county  of  Jefferson,  State  of  Ken- 
tucky, this  day  came  personally  before  the  undersigned,  a  justice  of 
the  peace  for  said  county,  and  made  the  following  statement,  to  wit : 

That  he  commenced  navigating  the  Mississippi  river  in  the  year 
1817  by  steamboats,  and  continued  up  to  the  year  1851  or  1852,  and 
during  said  time  he  commanded  sundry  steamboats;  and  being  nearly 
all  of  the  aforesaid  time  engaged  in  the  trade  between  Louisville, 
Kentucky,  and  New  Orleans,  Louisiana,  he,  of  course,  frequently 
passed  Wolf  island,  situated  about  twenty-two  miles  below  the  month 
of  the  Ohio  river,  on  the  Mississippi  river,  and  opposite  to  the  Chalk 
Banks  (so  called)  on  said  river,  and  in  all  stages  of  water.  He  fur- 
ther states,  that  about  fifteen  or  sixteen  years  ago  the  main  channel 
of  the  Mississippi  river  was  between  the  said  Wolf  island  and  the 
Missouri  shore,  and,  as  well  as  he  now  recollects,  it  was  the  main 
channel  when  he  first  commenced  steamboating  ;  but  being  so  much 
further  round  by  the  Missouri  shore  than  by  the  Kentucky  shore,  was 
seldom^  used  by  steamers,  unless  compelled  to  be  so  used  on  account 
of  business  or  low  water,  and,  from  the  shallow  water  he  has  fre- 
quently found  on  the  channel  of  the  Kentucky  side  of  the  island,  he 
has  no  doubt  that  the  main  channel  was  at  such  times  on  the  Missouri 
flide  of  said  island,  hut  finding  enough  water  to  get  through  on  said 
Kentucky  side  of  said  island,  for  the  causes  above  named,  did  not  go 
round  ;  and  further,  that  the  steamboats  of  the  present  time  are  of 
much  less  draught  of  water  than  formerly,  owing  to  their  different 
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construction  ;  and  on  this  account,  also,  were  seldom  compelled  to  go 
ronnd  on  the  Missouri  channel  or  side  of  said  Wolf  island. 

JOHN  8HALLCR0SS. 

Subscribed  and  sworn  to  hj  John  Shallcross,  before  me,  this  1st  day 
of  May,  1856. 

SAMUEL  MATLACK,  J.  P.,  J.  G. 


Statement  of  Reuben  Dawson^  of  Louisville,  Kentucky, 

Reuben  Dawson,  a  citizen  of  the- county  of  Jefferson,  in  the  State  of 
Kentucky,  this  day  came  personally  before  the  undersigned  a  justice 
of  the  peace  for  said  county  and  made  the  following  statement,  to  wit : 

That  he  commenced  navigating  the  Mississippi  river  in  the  year 
1820,  and  continued  so  to  do  up  to  1840,  a  period  of  twenty  years; 
that  he  was  employed  on  board  a  steamboat  some  portion  of  each  year 
in  that  period.     His  employment  for  the  largest  portion  of  the  time 
was  that  of  an  engineer,  though  he  was  four  years  of  the  time  em- 
ployed as  master  of  a  boat ;  that  he  had  an  accurate  knowledge  of  the 
river  from  the  mouth  of  the  Ohio  to  New  Orleans,  as  the  part  of  the 
rivers  he  steamboated   upon  was  the  Ohio  and  Mississippi  rivers,  from 
Louisville,  in  Kentucky,  to  New  Orleans,  on  the  Mississippi.     That 
he  was  well  acquainted  with  that  part  of  the  Mississippi  river  in 
which  Wolf  island  is  situated,  and  always  believed  that  the  main 
channel  of  the  Mississippi  river  or  the  largest  volume  of  water  was 
on  the  Missouri  side  of  said  Wolf  island ;  that  he  believed  this  was 
so  from  the  fact  that  he  was  well  acquainted  with,  and  has  been  with 
many  of  the  oldest  pilots  on  the  river,  who  uniformly  agreed,  that  on 
the  Missouri  side  of  this  (Wolf  island)  the  main  channel  ran,  and 
from  the  fact  of  his  having  been  a  passenger  on  board  the  steamer 
Kentuckian  in  1834,  from  the  mouth  of  the  Ohio  to  New  Orleans,  and 
the  Kentuckian  being  well  laden  was  compelled  to  take  the  Missouri 
side  of  this  island.     That  he  does  not  believe  there  is  much  difference 
in  the  channel  on  either  side  of  this  island  in  ordinary  stages  of  the 
river,  but  when  the  Mississippi  becomes  very  low  then  a  reef  runs 
clear  across  the  channel  to  the  foot  of  the  island  from  the  Kentucky 
shore,  and  this  makes  a  considerable  difference  in  favor  of  the  channel 
on  the  Missouri  side,  the  reef  referred  to  increasing  the  volume  of 
water  on  that  (Missouri)  side.     That  from  improvements  in  the  con- 
struction of  boats  propelled  by  steam  from  their  first  use  to  the  present 
time,  the  draught  of  water  such  boats  draw  is  much  lessened,  and 
obviates  the  necessity  of  their  always  seeking  the  deepest  water  now, 
as  in  former  times.     And  further  says  not. 

REUBEN  DAWSON. 

Sobscribed  and  sworn  to  by  Reuben  Dawson,  before  me,  this  first 

day  of  May,  1856.  _     ^ 

aajQi  Jii  /,  SAMUEL  MATLACK,  J.  P. 
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John,  A,  SoUorCs  affidavit. 

John  A.  Holton,  a  citizen  of  the  county  of  Franklin,  in  the  State  of 
Kentucky,  this  day  caniQ  personally  before  the  undersigned,  a  justice 
of  the  peace  for  said  county,  and  made  the  following  statement,  to 
wit :  That  he  commenced  navigating  the  Mississippi  river  in  the  year 
1808.  He  began  steamboating  in  1817,  and  continued  up  to  the  year 
1843.  During  the  time  which  intervened  between  the  years  1824  and 
1836  he  commanded  the  steamboats  ^^  George  Washington"  and 
''  Henry  Clay/'  He  states  that  whilst  he  was  running  said  boats  he 
was  compelled  to  pass  Wolf  island,  on  the  west  or  Missouri  side,  in 
consequence  of  there  not  being  sufficient  water  in  the  channel  on  the 
east  or  Kentucky  side  of  said  island,  at  low  water.  He  states  that  he 
ascertained  that  there  was  not  a  sufficiency  of  water  for  said  boats  to 
pass  on  the  east  or  Kentucky  side  of  said  island  by  sounding  the 
channel,  and  believes  that  the  main  channel  of  the  Mississippi  river 
was,  even  previous  to  the  date  last  mentioned,  on  the  west  or  Mis- 
souri side  of  said  island. 

He  further  states,  that  about  the  year  1830  he  attempted  to  pass  up 
on  the  Kentucky  side  of  said  island  with  the  steamboat  ''Henry  Clay;" 
in  making  the  attempt  the  boat  grounded.  He  then  got  into  the  yawl 
of  the  boat,  and  sounded  the  channel  on  the  Kentucky  side  the  full 
length  of  the  island,  when  he  found  it  too  shallow  for  said  boat.  He 
immediately  started  up  on  the  west  side,  and  found  no  difficulty  in 
making  the  passage  on  the  Missouri  side  of  said  island.  And  fur- 
ther the  affiant  saith  not. 

JOHN  A.  HOLTON. 


Franklin  County,  set. 

I,  George  W.  Gwin,  a  justice  of  the  peace  in  and  for  the  county 
of  Franklin,  iii  the  State  of  Kentucky,  do  certify  that  John  A.  Hol- 
ton this  day  came  personally  before  me  and  made  oath  that  the  state- 
ments set  forth  and  contained  in  the  foregoing  affidavit  are  true  as 
made,  according  to  the  best  of  his  recollection  and  belief. 
Given  under  my  hand  this  26th  day  of  April,  1856. 

GEORGE  W.  GWIN, 
Justice  of  the  Peace,  FranMin  County, 


State  of  Kentucky,  aa. 

I,  Alexander  H.  Rennick,  clerk  of  the  Franklin  county  court,  in 
State  aforesaid,  do  certify  that  George  W.  Gwin,  who  has  signed  his 
name  to  the  above  certificate,  was  at  the  time  of  doing  the  same  one 
of  the  commonwealth's  justices  of  the  peace  in  the  said  county,  duly 
commissioned  and  qualified,  and  that  his  said  signature  is  genuine. 
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In  festimony  whereof  I  have  hereto  set  my  name  as  clerk,  and 
r-  0  1  affixed  the  seal  of  said'connty,  thie  26th  day  of  April. 
L^^-J       A.  D.  1856. 

A.  H.  RENNICK, 
Clerk  FratMin  County  Court ^  Kentucky. 


SiATB  OF  Kentucky,  ss. 

I,  Reuben  Brown,  presiding  judge  of  the  Franklin  county  court,  in 
the  State  aforesaid,  do  certify  that  Alexander  H.  Bennick,  who  has 
fligned  his  signature  to  the  above  certificate  was  at  the  time  of  doinff 
the  same  the  clerk  of  the  said  court,  duly  elected  and  qualified,  and 
that  his  signiture  is  genuine. 

In  witness  whereof  I  have  hereto  set  my  name  as  aforesaid,  this 
[l.  s]     26th  day  of  April,  1856. 

Mr.  Nelson,  the  presiding  judge,  is  absent  from  the  county,  as  I 
have  been  informed,  and  I  could  not  get  his  signature  to  the  above 
certificate. 

A.  H.  BENNICK. 

April  26^  1856. 


John  W.  JtusaeWa  affidavit, 

John  W.  Bussell,  a  citizen  of  the  county  of  Franklin,  in  the  State 
of  Kentucky,  this  day  came  personally  before  the  undersigned,  a  jus- 
tice of  the  peace  for  said  county,  and  made  the  following  statement, 
to  wit :  That  he  followed  steamboating  on  the  Mississippi  river  for 
about  the  space  of  thirty -five  years,  commencing  in  the  year  1817, 
continuing  up  to  the  year  1852.  He  acted  on  the  boats  a  part  of  the 
time  as  engineer,  a  part  of  the  time  as  pilot,  and  the  remainder  of 
the  time  as  captain.  He  states  that  he  was  in  the  habit  of  going 
down  the  river  in  the  fall  of  the  year,  when  the  Mississippi  was  very 
low,  and  engaged  in  the  cotton  trade.  This  was  his  practice  for 
many  years.  During  this  period  it  was  generally  understood  by  all 
the  old  river  men,  pilots,  &c.,  that  the  deepest  water  was  on  the 
Missouri  side,  or  west  of  Wolf  island  No.  5,  on  the  Mississippi  river. 
He  states  that  he  recollects  particularly  that  in  the  year  1830,  when 
the  Mississippi  was  said  to  be  lower  than  it  ever  had  been  before,  as 
stated  by  the  oldest  river  men,  he  was  commander  of  the  steamboat 
"Uncle  Sam,"  and  started  down  on  said  boat,  in  the  fall  of  the  year, 
from  the  mouth  of  the  Ohio  river,  to  engage  in  the  cotton  trade. 
When  he  reached  Wolf  island  he  attempted  to  pass  down  on  the  east 
or  Kentucky  side  of  said  island.  In  making  the  attempt  to  pass  on 
that  side  of  the  island  he  found  the  channel  too  shallow,  being  only 
five  feet  deep,  whilst  the  boat  was  drawing  six  feet  water.  ^  After 
working  two  days  in  an  endeavor  to  pass  down  on  the  east  side,  he 
was  compelled  to  haul  said  boat  back  and  pass  down  on  the  west  or 
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Missoari  side^  where  he  found  either  six  and  a  half  or  seven  and  a 
half  feet  water,  sufficient  to  take  the  hoat  through.  The  channel 
was  very  full  of  logs. 

He  states  that  he  was  always  impressed  with  the  helief  that  the 
deepest  water  was  on  the  Missouri  side  of  Wolf  island  until  the  sink- 
ing of  the  Lady  of  the  Lake,  when  he  understood  that  the  sinking  of 
said  hoat  rt  adered  the  passage  of  the  channel  on  that  side  somewhat 
dangerous  :  the  channel  on  the  east  or  Kentucky  side  having  washed 
out  and  hecome  deeper  ;  and  frequently  having  business  at  the  town 
of  Columbus,  he,  after  that  time,  almost  always  passed  on  the  Ken- 
tucky side. 

And  further  the  deponent  saith  not. 

JOHN  W.  RUSSELL. 

State  of  Kentucky,  m. 

I,  George  W.  Qwin,  a  justice  of  the  peace  in  and  for  the  county  of 
Franklin,  in  the  State  of  Kentucky,  do  certify  that  John  W.  Russell 
this  day  came  personally  before  me  and  made  oath  that  the  state- 
ments set  forth  and  contained  in  the  foregoing  affidavit  are  true  as 
made,  according  to  the  best  of  his  recollection  and  belief. 

Given  under  my  hand  this  26th  day  of  April,  1856. 

GEORGE  W.  GWIN,  J.  P.  F.  C. 

State  of  Kentuikt,  as. 

I,  Alexander  H.  Rennick,  clerk  of  the  Franklin  county  court,  in 
the  State  aforesaid,  do  certify  that  George  W.  Qwin,  who  has  signed 
his  signature  to  the  foregoing  certificate,  was  at  the  time  of  doing  the 
same  one  of  the  commonwealth  justices  of  the  peace  in  and  for  the 
county  aforesaid,  duly  commissioned  and  qualified,  and  that  his  said 
signature  is  genuine. 

In  testimony  whereof,  I  have  hereunto    set   my   name    as   clerk 
Fl.  s.]    and  affixed  the  seal  of  said  court  this  26th  day  of  April, 
1856. 

A.  H.  RENNICK, 
derh  Franklin  County  Courty  Kentucky. 

Fbankun  County,  ss. 

I,  Reuben  Brown,  presiding  judge  of  the  Franklin  county  court, 
in  the  State  aforesaid,  do  certify  that  Alexander  H.  Rennick,  who 
has  signed  his  name  to  the  above  certificate,  was  at  the  time  of  doine 
the  same  the  clerk  of  the  Franklin  county  court,  duly  elected  and 
qualified,  and  that  his  signature  thereto  is  genuine. 

In  witness  whereof,  I  have  hereto  set  my  name  as  judge  as  afore- 
«aid  this  26th  April,  1856. 

April  26,  1856. 
Sir  :  Mr.  Brown,  the  presiding  judge  is  absent  from  the  county, 
And  I  could  not  get  his  signature  to  the  above  certificate. 

A.  H.  RENNICK. 
Mr.  Nelson. 
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General  Land  Office^ 

May  15,  1856. 

Sir:  As  requested  in  your  commnnicatioD  of  the  9th  instant,  I 
have  the  honor  to  transmit  enclosed  a  copy  of  the  report  of  the  sur- 
veyor general  at  St.  Louis,  of  the  18th  Decemher,  1843,  and  the  affi- 
davits therewith  enclosed  on  the  suhject  of  Wolf  island  ;  also,  of  the 
instructions  of  this  office  of  the  5th  of  April,  1838,  and  26th  October^ 
1843^  requiring  said  report. 

I  am,  very  respectfully,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

Commiaaioner. 
Hon.  H.  C.  Burnett, 

Home  of  JRepreaefUativee. 


General  Land  Office, 

AprU  5,  1838. 

Sir:  I  herewith  enclose  the  copy  of  a  letter  received  from  the 
register  and  receiver  at  Jackson,  Missouri,  dated  the  29th  of  Novem- 
ber last,  announcing  the  fact  that  Wolf  island,  in  township  24  north, 
range  17  east,  of  that  district,  was  offered  for  sale,  on  the  13th  of  the 
same  month,  under  an  act  of  the  legislature  of  the  State  of  Kentucky^ 
ftod  requesting  instructions  from  this  office. 

I  also  herewith  enclose,  for  your  information,  a  copy  of  the  opinion 
(No.  170)  of  the  solicitor  of  this  office  on  the  subject,  in  which  I  con- 
cur, and  have  to  request  that  you  will,  as  early  as  convenient,  if  the 
information  is  not  already  in  your  office,  cause  the  proper  examina- 
tions to  be  made,  with  a  view  to  ascertaining  which  of  the  two  chan- 
nels is  the  main  channel,  giving  the  breadth  and  flow  of  water  of 
each,  with  the  general  course  of  the  stream  above  and  below ;  and 
whether  there  has  been  any  variation  of  these  particulars  since  1783, 
or  since  the  survey  of  the  island  was  made  in  1823,  all  which  you  will 
report  to  this  office^  together  with  a  map,  and  such  other  information 
and  facts  having  a  bearing  on  the  subject  as  are  to  be  found  on  the 
files  of  your  office.  I  have  likewise  to  request  that  you  will  transmit 
therewith  the  plat  of  fractional  township  24  north,  of  range  18  east, 
which  embraces  part  of  the  island,  and  appears  to  be  due  to  ^this 
office,  but  cannot  be  found  on  its  files.  inmiiiiir^ 

The  register  and  receiver  have  this  day  been  instructed  to  suspend 
the  sales  until  further  notice,  and  to  afford  you  such  facilities  as  may 
be  in  their  power. 

1  am,  very  respectfully,  your  obedient  servant, 

JAMES  WHITCOMB, 
Commissioner. 

To  SCTRVETOB  GENERAL, 

Si.  Louis,  Missouri. 
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General  Land  Office,  October  26,  1843. 

Sib  :  The  register  and  receiver  at  Jackson,  Missouri,  advised  this 
office  on  November  29,  ISST,  that  ''Wolf  island,"  situated  in  the 
Mississippi  river,  in  tomiship  24,  north  of  ranges  17  and  18  east,  had 
been  offered  for  sale  on  the  13th  of  that  month,  bj  the  authorities  of 
Kentucky,  and  under  a  law  of  the  legislature  of  that  State. 

On  the  receipt  of  this  information,  an  examination  was  instituted  at 
this  office,  and  a  copy  of  the  opinion  of  the  solicitor,  (No  70,)  dated 
February  24,  1838,  was  transmitted  on  the  5th  of  April  following,  to 
your  office,  with  directions  to  the  surveyor  general  to  cause  examina- 
tion to  be  made  of  the  channels  of  the  river,  so  as  to  ascertain  which 
was  the  main  channel.  The  register  and  receiver  were  at  the  same 
time  directed  to  withhold  the  lands  on  Wolf  island  from  sale  or  en- 
try, and  the  patents  for  the  tracts  therein  sold  were  suspended  at  this 
office. 

On  the  13th  of  November,  1838,  you  transmitted  to  this  office  a 
copy  of  the  instructions  to  Joseph  C.  Brown,  the  deputy  appointed  to 
make  the  required  examinations,  for  which  service,  it  appears,  he  was 
paid  |278  on  the  13th  March,  1839. 

Here  the  matter  appears  to  have  rested  until  the  receipt  of  your 
communication  of  the  22d  of  August,  accompanied  by  several  plats, 
one  of  which  embraced  a  portion  of  Wolf  island,  unaccompanied  by 
any  report  on  the  subject. 

The  object  of  this  letter  is  to  call  your  particular  attention  to  this 
matter,  and  to  request  that  you  will  immediately  report  all  the  facts 
ascertained,  of  the  examinations  of  the  deputy,  accompanied  by  an 
explanatory  diagram,  and  such  other  evidence  as  may  aid  in  deter- 
mining the  question,  as  to  whether  the  main  channel  of  the  river  is 
on  the  east  or  west  side  of  Wolf  island. 

Very  respectfully,  your  obedient  servant, 

THOS.  H.  BLAKE,  CommUsioner. 

To  Silas  Reed,  esq., 

Surveyor  Oeneral  at  St.  Louis,  Missouri. 


Surveyor's  Office, 

St.  Louisy  November  29,  1843. 
Sir:  Being  informed  that  you  are  familiar  with  the  location  of 
Wolf  island,  below  the  mouth  of  the  Ohio  river,  and  were  engaged 
in  its  survey  for  this  office  as  fer  back  as  1820, 1  have  to  request  that 
you  will  inform  me  which  side  of  said  island  you  have  always  con- 
sidered the  main  channel  of  the  Mississippi  to  pass,  and  what  was 
the  apparent  relative  width  of  the  right  and  left  channel  at  the  time 
you  were  engaged  in  the  surveys  of  that  neighborhood ;  and  also 
what  was  the  general  opinion  of  the  people  in  the  vicinity  of  the 
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iflland,  in  regard  to  which  aide  thereof  the  main  channel  ran  at  that 
period. 
I  am,  verj  respectfully,  sir,  your  obedient  servant, 

SILAS  REED, 

Surveyor  General. 

JmiFKR  T.  Spbigo,  Esq., 

Surveyor's  Office^  St.  Louis,  Miasmri. 


Survstor's  Officb, 

8t.  IxmSy  December  1,  1843. 
^  Sib  :  In  reply  to  your  communication  of  the  29th  ultimo,  in  rela- 
tion to  Wolf  island,  in  township  24  north,  ranges  17  and  18  east,  of 
the  5th  parallel  meridian,  I  have  to  state,  that  the  surveying  of  all 
^he  islands  in  the  Mississippi  river,  belonging  to  the  Missouri  Terri- 
tory, between  the  points  of  intersections  of  the  lines  between  town- 
ships 22  and  23,  and  29  and  30  north,  was  embraced  in  the  contract 
of  William  H.  Ashley  and  Lionel  Brown,  under  date  of  the  17th  of 
December,  1818.  In  the  early  part  of  the  year  1820,  (Mr.  Brown 
being  dead,)  the  unfinished  part  of  the  contract  was  transferred  to 
me  by  Mr.  Ashley,  with  the  consent  of  Surveyor  General  Sector. 

In  the  year  1821,  (about  the  month  of  March,)  whilst  I  was  en- 
gaged in  surveying  under  the  said  contract,  being  then  on  the  Missis- 
sippi river,  opposite  the  mouth  of  the  Ohio,  I  heard  that  Wolf  island 
hadjnst  been  surveyed  by  a  surveyor  in  the  employment  of  the  State 
of  l^entucky,  who  seemed  to  have  considered  it  as  belonging  to  that 
State.     This  was  a  few  days  before  I  commenced  my  survey  of  the 
said  island.     I  had  not  the  least  doubt  but  that  the  island  was  on  the 
west  side  of  the  river  channel  of  the  Mississippi,  for  I  had  previously 
crossed  the  river  immediately  above,  and  in  full  view  of,  the  heads  of 
both  channels,  and  had  made  up  my  mind  that  there  was  about 
double  the  quantity  of  water  in  the  eastern  that  there  was  in  the 
western  channel.     I,  nevertheless,  thought  it  my  duty  to  make  the 
necessary  inquiries  amongst  the  settlers  m  the  vicinity.     Those  with 
whom  I  conversed  on  the  subject  were,  as  well  as  I  recollect,  unani- 
mously of  the  opinion  that  the  main  channel  was,  at  that  time,  on  the 
Kentucky  side.     Where  it  was  in  the  year  1783  could  not  be  then 
ascertained,  but  I  should  suppose,  from  the  shape  and  appearance  of 
the  river,  that  the  river  channel  was  at  the  same  place,  *' beyond  the 
memory  of  man,"  unless  the  eastern  channel  is  what  is  well  known  in 
the  west  as  a  '^  cut-off."    I  had  no  hesitation  in  surveying  the  island 
in  question  as  s  part  of  the  contract  of  Ashley  and  Brown. 
yerr  respectfully,  sir,  your  obedient  servant, 

JENIFER  T.  8PRIGG. 
AzusBbep,  Esq., 

Surveyor  of  PubUc  Lands  in  the  States  of  Illinois  and  Missouri. 
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Surveyor's  Office, 
St.  Louis,  December  12,  1843. 

Sir  :  In  a  short  conversation  held  with  you  a  few  days  since  in  re- 
lation to  the  main  channel  of  the  Mississippi,  at  Wolf  island,  below 
the  mouth  of  the  Ohio,  I  understood  you  to  say  you  had  been  in  the 
practice  of  navigating  the  Mississippi  at  that  point  since  the  year 
1814 ;  that  boats  usually  passed  down  on  the  left  side  of  the  said  island, 
and  next  to  the  Kentucky  shore  ;  but  that  during  the  very  low  water 
of  one  or  two  seasons  the  right  channel,  or  that  between  the  island 
and  the  Missouri  shore,  was  found  to  contain  the  deepest  water,  and 
was,  therefore,  used  by  boatmen. 

I  will  thank  you  to  inform  me,  by  letter,  whether  I  understood  you 
aright,  and  also  what  is  your  opinion  as  to  which  side  of  Wolf  island 
the  main  channel  really  passes,  or  has  been  generally  considered  to 
pass  since  your  first  knowledge  of  the  place,  and  whether  the  said 
channel  has,  probably,  been  liable  to  those  changes  which  are  com- 
mon to  the  Mississippi  river  below  the  mouth  of  the  Missouri. 
I  am,  very  respectfully,  sir,  your  obedient  servant, 

SILAS  REED, 

Surveyor  General, 

Captain  Shreevb,  near  St.  Louts. 


St.  Loms  Comrrv,  Missouri, 

December  16,  1843. 

Sir  :  In  reply  to  your  communication  dated  12th  instant,  relating 
to  the  main  channel  of  the  Mississippi  river,  at  Wolf  island,  I  have  to 
state,  that  I  have  been  familiar  with  the  channels  on  either  side  of 
that  island  since  1814  ;  and  that  the  pass  to  the  left  along  the  Ken- 
tucky shore  has  been  most  commonly  used  by  navigators,  from  its 
being  the  shortest  route,  but  during  the  low  water  of  sevc*ral  years  I 
have  been  obliged  to  pass  to  the  right  of  the  island  down  the  Missouri 
shore,  where  I  found  a  sufl5cient  depth  of  water  when  the  chan- 
nel to  the  left  was  impassable  by  large  boats.  I  have  always  been  of 
the  opinion  that  the  right  hand  channel  between  the  island  and  the 
Missouri  shore  was  the  main  channel  of  the  river. 

I  have  not  observed  any  material  change  in  the  channel  past  that 
island  during  my  knowledge  of  the  river,  nor  do  I  believe  that  the 
channel  is  liable  to  any  material  changes  at  that  place ;  the  shores  of 
the  island  are  permanent  on  both  sides ;  the  main  land  on  either 
those  caving  in  more  or  less  every  year,  and  the  bars  on  each  side  of 
the  island  extending  themselves  in  width  in  a  corresponding  ratio. 
I  am,  sir,  very  respectfully,  &c. , 

HENRY  M.  8HBEEVE. 

Silas  Beed,  Esq., 

Surveyor  General^  St.  Louis. 
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Statb  of  Mibsoubi,  I 
CoufUy  of  Si.  Ixmisy  J  ^' 

Before  me,  Louis  T.  Labeaume,  a  justice  of  the  peace  in  and  for 
the  county  aforesaid^  appeared  Michael  Marly,  and  being  sworn,  upon 
his  oath  says,  that  he  is  seventy  years  of  ase ;  that  he  has  been  a  resi- 
dent of  St.  Louis  for  fifty-seven  years,  and  that  he  commenced  navi- 
gating the  Mississippi  between  this  city  and  New  Orleans  at  the  age 
of  seventeen,  and  continued  thus  engaged  for  about  thirty-four  vears  ; 
that  he  was  pilot  of  a  keel  boat  during  the  whole  time,  except  tne  two 
first  trips ;  that  he  knows  an  island  in  the  Mississippi,  just  below  the 
Iron  banks,  which  has  always  gone  by  the  name  of  Wolf  island, 
(I'Isle  au  Loup ;)  that  he  always  passed  said  island  in  descending  the 
river  to  the  right,  and  upon  its  left  in  ascending,  during  which  he 
considered  it  the  main  channel.  The  channel  of  we  lower  Mississippi 
is  frequently  changing,  at  one  period  running  upon  one  side,  and  at 
another  on  the  other  side  of  the  islands. 

MICHAEL  M  MARLY. 


Sworn  to  and  subscribed  before  me  this  9th  day  of  December,  1843. 

LOUIS  T.  LABEAUME, 

Justice  of  the  Ptaot. 

I  certify  that  the  above  deponent  is  an  old  French  inhabitant  of  the 
dty  of  St.  Louis,  and  is  a  man  of  veracity.  I  have  known  him  for  a 
number  of  years,  say  from  ten  to  fifteen  years. 

Given  under  my  hand  this  ninth  day  of  December,  1843. 

LOUIS  T.  LABEAUME,  JwUoe. 


With  regard  to  the  main  channel  at  the  time  of  my  survey,  I  had 
no  doubt  but  that  the  main  channel  was  that  east  of  Wolf  island ;  it 
was  broader,  deeper,  and  more  rapid,  and  was  that  generally  navi- 
gated by  boats. 

As  to  its  condition  in  1783, 1  could  not  learn  anything  directly,  not 
finding  any  one  who  had  known  it  so  long;  but  judging  from  appear- 
anoet,  I  should  suppose  it  to  have  been  the  main  channel  in  1783. 

JOSEPH  C.  BROWN. 

Drskbeb  18,  1843. 

This  certificate  is  ap]>ended  to  the  field  notes  of  Mr.  Brown's  ope- 
rations at  Wolf  island  in  November  and  December,  1838. 


Survbyor's  Officb, 
SaiiU  LauiSy  December  18,  1843. 

Sir  :  In  compliance  with  your  letter  of  the  26th  October  last  you 
will  receive  herewith  the  plat*  of  Wolf  island,  in  fractional  township 

•  Two  pUto  which  were  hidnded  with  the  township  plats  transmitted  on  the  20th  intt, 
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24  north,  ranges  17  and  18  east  of  the  fifth  principal  meridian,  which 
was  surveyed  in  the  month  of  Novemher,  1838,  hy  Joseph  C.  Brown, 
under  instructions  from  this  office  of  the  13th  of  that  month,  and  in  pur- 
suance of  the  instructions  of  the  Commissioner  of  the  General  Land 
Office  of  the  5th  of  April,  1838. 

Why  the  plats  and  reports,  as  to  the  locality  of  the  main  channel 
of  the  river  at  that  point,  as  far  hack  as  1*783,  as  asked  for  in  the 
Commissioner's  letter,  were  not  made  out  and  forwarded  at  that  time 
I  have  no  means  of  knowing. 

Mr.  Brown  was  required  hy  the  surveyor  general  to  "  report,  as  far 
as  he  could  ascertain,  whether  there  had  heen  any  variation  in  the 
main  channel  of  the  river,  hreadth  and  flow  of  water,  and  in  the  gen- 
eral course  of  the  stream  above  and  below  since  1783,  or  since  the 
survey  of  the  island  was  made  in  1823,  (ought  to  be  in  1821.) 

His  notes,  however,  were  silent  on  the  subject  of  the  main  channel 
as  it  existed  in  1783 ;  and  I  was,  therefore,  under  the  necessity  of 
looking  about  for  such  information  as  was  found  to  be  within  my 
reach  at  this  late  day,  and  having  a  bearing  upon  the  subject.  To 
this  end  I  addressed,  on  the  29th  ult.,  a  note  (marked  A  of  the  en- 
closed papers)  to  Jenifer  T.  Sprigg,.the  chief  clerk  of  this  office,  who 
was  entrustea  with  the  survey  of  the  said  island  in  1821 ;  to  which 
he  replied  on  the  1st  instant,  as  may  be  seen  by  the  copy  of  his  letter. 

I  also  procured  the  affidavit,  on  the  9th  inst.,  of  Michael  Marly,  ao 
aged  Frenchman,  inhabitant  of  this  city,  who  was  engaged  in  the 
navigation  of  the  Mississippi  between  this  place  and  New  Orleans 
from  1790  until  1824,  a  period  of  thirty-four  years,  as  pilot  of  a  keel- 
boat.     A  copy  of  his  affidavit  is  herewith  communicated. 

On  the  12th  instant  I  addressed  a  letter  to  Captain  Henry  M. 
Shreve,  of  this  city,  whose  reply  of  the  16th  instant  is  also  appended. 

To-day,  Mr.  Joseph  C.  Brown,  who  surveyed  the  island  in  1838, 
came  into  the  office  and  appended  a  certificate  to  his  notes,  a  copy  of 
which  is  furnished. 

You  will  perceive  some  discrepancy  of  opinion  among  these  four 
witnesses  as  to  which  side  of  the  island  the  main  channel  really 
passes,  or  did  pass  in  former  times. 

The  testimony  of  Mr.  Sprigg  has,  perhaps,  the  most  important  bear- 
ing upon  the  question  of  the  main  channel  as  it  probably  existed  in 
1783,  and  really  existed  in  1821.  He  is  a  man  of  close  observation 
and  unquestioned  veracity.  His  letter  remarks,  that  he  'Miad  not  the 
least  doubt  but  that  the  island  was  on  the  west  side  of  the  main  chan- 
nel of  the  Mississippi;''  that  he  '^crossed  the  river  immediately 
above  and  in  full  view  of  the  heads  of  both  channels,  and  had  made 
up  his  mind  that  there  was  about  double  the  quantity  of  water  in  the 
eastern  that  there  was  in  the  western  channel ;  and  that,  after  in- 
quiring among  the  settlers  in  the  vicinity,  who  were  unanimously  of 
tne  opinion  that  the  main  channel  was  on  the  Kentucky  side."  He 
supposes,  from  the  shape  and  appearance  of  the  river,  that  the  main 
channel  was  at  the  same  place  beyond  the  memory  of  man." 

This  \iew  of  the  case  is  strengthened  by  the  fact  that  the  eastern 
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conyeyed  more  than  doable  the  quantity  of  water  fonnd  in  the  western 
channel  in  1838,  as  ascertained  by  the  operations  of  Mr.  Brown  ;  and 
if  you  will  compare  the  plat  of  the  survey  of  1821  with  that  of  1838, 
you  will  perceive  that  very  little  alteration  of  the  two  channels  oc- 
curred between  these  periods,  (seventeen  years,)  and  that  Mr.  Sprigg 
was  right  in  his  opinion  of  the  relative  character  of  the  channels  in 
1821. 

Mr.  Shreeve  remarks  that  '^he  had  not  observed  any  material 
change  in  the  channel  past  that  island  during  his  knowledge  of 
the  river,  (since  1814 ;)  that  it  is  not  liable  to  any  material  changes 
at  that  place  ;"  and  that  ^^  the  shores  of  the  island  are  permanent  on 
hoth  sides." 

Thus,  if  there  had  been  little  or  no  change  in  the  channel  at  the 
island  since  1814,  a  period  of  twenty-nine  years,  as  appears  very  con- 
clnsiFely  from  the  testimony  afforded  by  Mr.  Sprigg,  Captain  Shreeve, 
and  Mr.  Brown,  all  of  whose  opinions  are  entitled  to  great  weight, 
then  it  may  reasonably  be  inferred  that  there  was  no  material  change 
of  the  same  during  the  thirty*one  preceding  years,  viz :  from  1783  to 
1814. 

Captain  Shreeve  admits  that  '^  the  pass  to  the  left,  along  the  Ken- 
tucky shore,  has  been  most  commonly  used  by  navigators;"  but 
states  that  ^  ^during  the  low  water  of  several  years  he  has  been  obliged 
to  pass  to  the  right  of  the  island,  down  the  Missouri  shore."  Michael 
Marly  also  stiites  that  he  always  passed  up  and  down  the  right 
channel,  and  that  he  considered  it  the  main  channel. 

You  will  perceive,  however,  by  reference  to  Mr.  Brown's  statement 
of  the  depth  and  flow  of  water  in  the  two  channels  in  1838,  that  the 
extreme  depth  of  the  left  channel  is  twenty-two  feet,  while  that  of 
the  right  is  only  twenty-two  and  a  half  feet. 

Now,  notwithstanding  the  left  channel  is  deepest  at  one  given  point, 
it  is,  nevertheless,  double  the  width  of  that  of  the  right,  and  conse- 
quently the  water  therein,  at  a  low  stage  of  the  river,  spreads  over  a 
much  broader  surface,  its  velocity  being  thereby  much  impeded,  and 
the  deepening  by  the  ^^  wearing  out  "  of  any  one  place  rendered  less 
certain;  while,  on  the  other  hand,  the  flow  of  water  is  greatly  aug- 
mented in  the  right  channel  by  its  contraction  into  a  much  narrower 
space  at  a  low  stage,  which  causes  it  to  wear  out  a  deeper  bed,  and 
more  readily  admit  the  passage  of  boats  than  the  broad  and  shallow 
channel. 

It  is  a  well  known  peculiarity  of  the  Mississippi,  below  the  mouth 
of  the  Missouri,  that  its  sandy  bed  will  *'  wear  out "  or  deepen  much 
more  rapidly  where  the  water  is  most  concentrated  at  a  low  stage,  than 
where  it  spreads  over  a  broader,  but,  at  points,  equally  deep  channel ;. 
snd  thus  it  is  that  the  pilots  of  boats  on  the  Mississippi  and  Missouri 
ttsnally  seek  the  narrowest  channel  at  low  water,  if  it  is  known  to 
afibrd  in  general  the  same,  or  about  the  same  depth,  as  the  broader 
channel,  whereby  they  avoid  the  danger  of  encountering  sand  bars^ 
which  more  readily  form,  and  frequently  very  suddenly,  in  the 
broader  channel,  in  which  the  velocity  of  the  water  has  been  impeded 
by  its  very  shallowness. 

Added  to  this,  there  is  a  much  smaller  relative  portion  of  the  chan- 
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nel  on  the  left  bank,  as  shown  by  Mr.  Brown's  operations  in  1838, 
which  exhibits  a  close  approximation  to  its  maximnm  depth  than  of 
the  right  or  narrow  channel,  mnch  of  which  exhibits  nearly  a  maxi- 
mum depth. 

Considered,  then,  in  all  its  bearings,  I  have  no  doubt,  in  my  own 
mind^  that  the  main  channel  has,  in  reality,  been  on  the  left,  or  Ken- 
tucky shore  ever  since,  and  long  antecedent  to  1783. 

I  am,  very  respectfully,  sir,  your  obedient  servant, 

SILAS  BEED, 

Surveyor  General. 
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IN  THE  SENATE  OF  THE  UNITED  STATES, 


]mmvami  20, 1867.— Ordeied  to  be  printed. 


Mr.  Grtbb  made  the  following 
REPORT. 

[To  aooompaay  bill  8.  610.] 

Tke  OommiUeeof  ClaimSy  to  whom  was  referred  the  memorial  of  Joe^h 
C.  G.  Kennedy y  report  : 

The  oensns  board  was  constituted  by  act  of  3d  March,  1849,  with 
the  power  to  appoint  a  secretary,  but  without  fixing  his  compensation. 
(9  Stat.  402.)  Mr.  Kennedy  was  appointed  secretary.  The  20th 
section  of  the  act  of  May  23,  1860,  authorized  the  allowance  to  the 
aecretary  of  the  census  board  of  a  salary  of  $3,000  per  annum  ^'during 
the  period  he  has  been  in  their  employ." — (9  Stat.  432.)  The  19th 
Motion  of  the  same  act  provided  for  the  appointment  of  a  superintend- 
ing clerk  of  the  census,  at  a  salary  of  $2,500  per  annum.  This  ap- 
pointment was  also  conferred  upon  Mr.  Kennedy,  and  accepted  by 
nim.  But  as  the  census  board  was  not  dissolved,  and  as  he  still  con- 
tinued to  act  as  its  secretary,  he  continued  to  claim  the  salary  of 
$3,000,  which  the  Comptroller  of  the  Treasury  refused  to  allow,  on 
the  ground  that  the  office  of  secretary  of  the  census  board  was  super- 
seded by  that  of  superintending  clerk  of  the  census. 

In  order  to  settle  the  question  thus  raised,  the  Secretary  of  the  In- 
terior addressed  a  communication  to  the  census  board,  inquiring 
whether  they  regarded  their  labors  as  ended  and  their  secretary  dis- 
charged from  his  duties ;  to  which  the  board  responded  that  they  did 
not  consider  the  census  board  as  dissolved  or  Mr.  Kennedy,  its  sec- 
retary, discharged  from  duty.  This  correspondence  occurred  in 
September,  1851,  and  would  seem  to  show  that  Mr.  Kennedy  was 
«till  performing  the  duties  of  secretary  of  the  census  board,  for  at  least 
sixteen  months  after  his  entering  upon  the  duties  of  superintending 
derk^  and  according  to  usage  was  entitled  to  the  higher  salary  appli- 
cable to  either  of  the  two  offices  which  he  filled. 

But  in  consequence  of  the  continued  objection  of  the  Comptroller, 
the  Secretary  of  the  Interior  in  March,  1852,  addressed  a  note  to  the 
chairman  of  the  Senate  Committee  on  the  Judiciary,  suggesting  the 
introduction  of  a  clause  into  the  supplementary  census  bill,  then 
pending,  fixing  the  salary  for  the  performance  ofboth  duties  at  $3,000. 

With  a  view,  it  is  presumed,  of  accomplishing  the  object  desired  by 
the  Secretary,  a  clause  was  introduced  into  the  supplementary  biP 
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"that  the  twentieth  section  of  the  said  act  [of  23d  May,  1850]  be 
amended  by  striking  out  the  words  ^  Juis  been'  from  the  last  line, 
and  inserting  the  words  *  may  necessarily  be'  in  lieu  thereof."  It 
will  be  perceived  that  the  effect  of  this  amendment  was  to  provide  for 
the  payment  of  the  salary  of  |3,000  to  the  secretary  of  the  census 
board  during  the  time  he  may  necessarily  be  in  their  employ^  instead  of 
during  the  time  lie  has  been  in  their  employ,  as  provided  in  the  original 
act. 

At  the  commencement  of  the  next  session  of  Congress,  it  was  rep- 
resented to  the  chairman  of  the  Judiciary  Committee  of  the  Senate 
that  the  above  amendment  of  the  act  of  1850  might  enable  the  memo* 
rialist  to  claim  and  receive  the  two  salaries  of  secretary  of  the  census 
board  and  of  superintending  clerk,  amounting  to  $5,500  per  annum. 
This  led  to  the  adoption  of  the  joint  resolution  of  23d  December, 
1852,  which  had  the  effect  not  only  to  repeal  the  above  amendment  to 
the  act  of  1850,  but  to  provide  that  the  act  should  "be  so  construed 
that  no  allowance  as  compensation  be  made  to  any  person  for  construc- 
tive or  any  other  service  rendered  as  secretary  to  the  census  board, 
after  the  first  day  of  June,  1850."— (10  Stat.,  260.) 

In  reference  to  this  resolution  Mr.  Downs  stated  in  the  Senate,  that 
Mr.  Kennedy  was  "  claiming  nothing  more  than  the  salary  of  $3,000, 
to  which  he  is  entitled,  and  to  which  he  was  entitled." — (Congres- 
sional Globe,  vol.  24,  part  3,  p.  2226.)  And  Mr.  Meade,  of  Va.,  iu 
the  House  of  Bepresentatives,  said :  "As  well  as  I  can  recollect,  there 
was  an  error  committed,  by  which  the  superintendent  of  the  census 
might,  by  the  strict  letter  of  that  bill,  draw  his  pay  both  as  clerk  of 
the  census  board  and  superintendent  of  the  census.  When  the  Sen- 
ate became  aware  of  this  mistake,  they  sent  down  to  us  this  joint  reso- 
lution for  its  correction.  It  gives  the  superintendent  the  choice  of 
being  paid  as  derk  of  the  census  board  or  superintendent  of  the  census," 

The  construction  given  to  the  joint  resolution  by  the  accounting  of- 
ficers of  the  treasury  is,  that  it  limits  the  compensation  of  the  me-* 
morialist  for  all  the  duties  performed  by  him  in  either  or  both  capa- 
cities, to  |2,500  per  annum  from  the  1st  of  June,  1850  ;  and  as  he 
.  had  already  been  paid  at  the  rate  of  $3,000  per  annum,  up  to  the 
time  of  the  passage  of  the  joint  resolution,  (December,  1852,)  he  has 
been  oflScially  called  upon  to  refund  to  the  Treasury  the  $500  per  an- 
num received  over  that  sum.  By  the  act  of  the  22d  of  April,  1854, 
after  the  memorialist  had  left  the  office,  the  salary  was  definitely  fixed 
at  |3,000  a  year.— (10  Stat.,  2T6.) 

In  view  of  all  the  circumstances,  the  committee  are  of  opinion  that 
the  sum  ultimately  fixed  upon  as  a  proper  compensation  for  the  duties 
of  the  office,  namely,  $3,000  a  year,  is  a  reasonable  one,  and  that  the 
memorialist  is  fairly  and  equitably  entitled  to  that  rate  of  compensa- 
tion ;  and  they  report  a  bill  accordingly. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Javua&t  21,  1857 — Sabmltted  aod  ordered  to  be  piintod. 

Mr.  Eyans  made  the  following 

REPORT. 

The  Committee  on  Bevciutionary  Claims^  to  whom  was  referred  the  peti- 
tion of  the  heirs  of  Colonel  Ethan  AUen^  praying  to  be  compensated 
on  account  of  the  services  of  (heir  ancestor  during  the  war  of  the 
Bevciutionf  nave  considered  the  samcj  and  stAmit  the  foUovnng  re- 
port: 

It  appears  from  contemporaneous  history,  that  after  the  battle  of 
Lexington,  in  April,  1775,  the  project  was  conceived  of  capturing  the 
ports  of  Ticonderoga  and  Crown  Point,  then  in  possession  of  a  garri- 
son of  England's  soldiers.  The  command  of  the  expedition  was  en- 
trusted by  the  government  of  Connecticut  to  Colonel  Ethan  Allen, 
who,  with  great  gallantry  and  bravery,  executed  the  enterprise,  at 
the  head  of  a  party  of  tne  hardy  sons  of  Vermont,  where  he  then 
resided.  This  was  in  May,  1775.  In  the  fall  of  the  same  year,  being 
in  Canada  usine  his  exertions  to  induce  the  Canadians  to  make  com- 
mon cause  with  the  other  colonies,  he  made  an  attempt  to  capture 
Montreal;  but  being  disappointed  in  the  co-operation  which  had  been 
promised  to  him,  he  was  overpowered  and  taken  prisoner.  He  was 
kept  a  prisoner,  and  treated  with  great  severity,  from  this  time  until 
the  6th  of  May,  1778,  a  period  of  two  and  a  half  years,  when  he  was 
exchanged,  and  returned  home.  On  the  14th  of  the  same  month  the 
American  Congress  conferred  on  him  a  brevet  commission  of  colonel, 
''  in  reward  for  his  fortitude,  firmness,  and  zeal  in  the  cause  of  his 
country,  manifested  during  the  course  of  his  long  and  cruel  captivity, 
as  well  as  on  former  occasions."  Two  days  after  this,  viz :  the  16th 
of  May,  1778,  the  following  resolution  was  adopted,  to  wit :  '*  That 
Colonel  Ethan  Allen  be  entitled  to  all  the  benefits  and  privileges  of  a 
lieutenant  colonel  in  the  service  of  the  United  States  during  the  time 
of  his  late  captivity." 

On  the  24th  of  September,  1778,  after  reciting  the  foregoing  reso- 
lutions, and  that  it  had  been  represented  to  Congress  that  Colonel 
Allen's  circumstances  had  been  greatly  reduced  by  his  late  long  and 
cruel  confinement,  and  his  brevet  commission  did  not  entitle  him  to 

Cy,  it  was  resolved  as  follows :  '*  That  seventy-five  dollars  per  month 
allowed  Colonel  Allen  from  the  date  of  his  brevet,  during  the 
pleasure  of  Congress,  or  until  he  shall  be  called  into  actual  service." 
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The  petitioners  claim  that,  as  this  resolution  was  never  repealed,  and 
as  Colonel  Allen  was  never  after  called  into  actual  service,  they  are 
entitled  to  receive  his  pay  to  the  time  of  his  death,  on  the  12th  day 
of  Fehruary,  1789,  amounting,  as  they  say,  to  |9,675. 

The  committee  do  not  concur  in  these  views  of  the  petitioners. 
Colonel  Allen  received  his  pay  under  these  resolutions  from  the  time 
of  his  captivity  up  to  the  close  of  the  war,  and  also  his  commutation 
of  five  years'  niUpay  under  the  resolution  of  the  22d  of  March,  1783, 
as  a  colonel  who  had  served  to  the  end  of  the  war.  The  seventy-five 
dollars  a  month  was  not  intended  as  a  pension  for  life,  unless  called 
into  service,  hut  to  put  him  on  the  same  footing  as  other  colonels  of 
the  army,  whose  pay  would  cease,  of  course,  when  they  were  dis- 
charged. 
The  committee  therefore  recommend  the  adoption  of  the  following : 
Beacivedy  That  the  prayer  of  the  petitioners  be  not  granted. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamoabt  21,  186T. — Ordered  to  be  printed. 


Mr.  Evans  made  the  following 
REPORT. 

[To  accompany  bill  8.  612.] 

The  Committee  on  Bevdutionary  ClaimSy  to  whom  was  referred  the 
petition  of  WiUiam  L.  Davidson,  heir  of  General  William  Davidson, 
deceased,  having  had  the  same  under  cansiderationy  report  : 

That  tbe  history  of  the  military  services  of  the  father  of  the  peti- 
tioner is  fully  set  forth  in  Wheeler's  History  of  North  Carolina,  and 
in  the  Journals  of  Congress  from  1776  to  1781.  He  was  a  member 
of  the  Mecklenburgh  convention,  which,  in  May,  1776,  made  the  first 
declaration  of  independence  which  emanated  from  the  American 
people. 

After  the  battle  of  Lexington,  when  it  became  manifest  that  the 
difficulties  between  the  colonies  and  Great  Britain  were  to  be  decided 
by  the  sword,  the  convention  of  North  Carolina  raised  six  battalions 
for  the  common  defence,  and  tendered  their  services  to  Congress.  Of 
the  4th  battalion,  William  Polk  was  appointed  colonel,  James  Thack- 
ston  lieutenant  colonel,  and  William  Davidson  major.  These  ap- 
pointments were  made  by  the  Congress  of  the  United  colonies,  on  the 
recommendation  of  the  convention  of  North  Carolina,  on  the  7th  of 
May,  1776.  The  North  Carolina  troops  were  marched  to  the  north, 
under  General  Nash,  to  reinforce  the  army  under  the  command  of 
Gteneral  Washington. 

In  this  arduous  service  he  remained  until  November,  1779,  when 
the  North  Carolina  troops  were  ordered  to  reinforce  General  Lincoln 
in  South  Carolina.  In  the  meantime  Major  Davidson  had  been  pro- 
moted to  the  rank  of  lieutenant  colonel. 

As  the  troops  passed  through  North  Carolina,  he  obtained  leave  of 
absence  for  a  short  time  to  visit  his  family,  whom  he  had  not  seen 
since  he  left  them  to  join  the  northern  army.  It  is  stated  in  the  pe- 
tition, and  there  is  no  reason  to  doubt  the  fact,  that  when  his  furlough 
expired,  he  immediately  repaired  to  Charleston  to  join  his  regiment ; 
but  when  he  arrived  in  the  neighborhood,  he  found  the  city  so  closely 
beleaguered  that  it  was  impossible  for  him  to  go  in. 

When  Charleston  capitulated^  in  May,  1780,  his  regiment  were  made 
prisoners  of  war,  and  he,  being  out  of  active  employment,  repaired  to 
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Mechlenburgh^  his  native  county,  and  raised  a  volunteer  corps  for  the 
purpose  of  keeping  in  subjection  the  tories,  who  were  numerous  in 
that  part  of  North  Carolina  and  the  adjoining  parts  of  South  Carolina. 
In  this  service  he  was  actively  engaged  until  after  Gates'  defeat  in 
August,  1780.  In  this  battle  General  Rutherford,  who  commanded 
the  militia  of  the  Salisbury  division,  was  taken  prisoner,  and  his  com- 
mand was  conferred  by  the  government  of  North  Carolina  upon 
Colonel  Davidson,  who  thus  became  a  brigadier  of  militia,  retain- 
ing at  the  same  time  his  rank  in  the  continental  army,  ready  to  re- 
sume his  command  when  his  regiment  should  be  exchanged  or  again 
recruited. 

In  January,  1T81,  whilst  General  Greene  was  retreating  through 
North  Carolina,  pursued  by  a  superior  force  of  the  enemy  under  Lord 
Cornwallis,  it  became  of  great  importance  to  retard  the  march  of  the 
enemy  as  much  as  possible,  and  to  enable  the  American  general  to 
cross  the  Yadkin  before  he  could  be  overtaken.  To  this  end  Colonel 
Davidson,  by  the  order  of  General  Greene,  posted  his  command,  con- 
sisting of  300  militia,  at  Cowan's  ford,  on  the  Catawba  river,  which 
it  was  supposed  was  one  of  the  passes  by  which  the  enemy  would 
attempt  to  cross  that  river.     This  conjecture  proved  to  be  correct. 

On  the  morning  of  the  1st  of  February,  1781,  the  enemy,  in  large 
force,  appeared  on  the  opposite  side  of  the  river.  Their  passage  was 
resisted  with  great  vigor  and  courage,  and  was  effected  at  a  heavy 
loss;  but  in  the  conflict  the  American  commander  was  killed.  In 
consideration  of  his  gallant  conduct.  Congress,  on  the  20th  day  of 
September,  1781,  passed  a  resolution  requesting  the  governor  and 
council  of  North  Carolina  to  erect  a  monument,  at  the  expense  of  the 
United  States,  not  exceeding  in  value  $500,  to  the  memory  of  the  late 
General  Davidson,  who  commanded  the  militia  of  the  district  of  Salis- 
bury, in  the  State  of  North  Carolina,  and  was  kill«i  on  the  17th  of 
February,  fighting  gallantly  for  the  defence  of  the  liberty  and  inde- 
pendence of  these  States. 

Under  these  circumstances,  the  petitioner  claims  for  himself,  and 
the  other  children  of  Colonel  Davidson,  the  seven  years'  half-pay,  to 
which  they  conceive  themselves  entitled  under  the  resolution  of  (in- 
gress of  the  24th  of  August,  1780,  which  is  in  these  words:  ^'  Be- 
9olvedy  That  the  resolution  of  the  15th  day  of  May,  1778,  granting 
half-pay  for  seven  years  to  the  officers  of  the  army  who  should  con- 
tinue in  the  service  to  the  end  of  the  war,  be  extended  to  the  widows 
of  those  officers  who  have  died,  or  shall  hereafter  die  in  the  service, 
to  commence  from  the  time  of  such  officer's  death."  A  subsequent 
part  of  the  same  resolution  gives  the  allowance  to  the  orphan  children 
of  the  deceased  officer,  in  case  there  be  no  widow  or  she  should  after- 
wards niarry.  From  the  facts  hereinbefore  stated,  there  is  no  doubt 
that,  in  consequence  of  the  death  of  General  Davidson,  his  widow,  if 
he  left  one,  and  if  none,  his  children,  who  were  then  orphans,  were 
entitled  to  the  seven  years'  half-pay. 

He  was  one  of  those  who  were  entitled  to  the  seven  years'  half-pay 
under  the  resolution  of  the  15th  of  May,  1778,  and  he  was  afterwards 
killed  in  battle,  acting  under  the  orders  of  Major  General  Greene. 
His  command  of  the  militia,  and  bearing  the  commission  of  a  major 
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fi^neral  of  the  militia^  could  not  change  the  legality  of  the  claim  of 
nis  family^  under  the  resoliftioft  of  the  24th  of  Augnst,  1780. 

The  committee,  therefore,  report  a  hill  to  pay  to  the  petitioner,  W. 
L.  Davidson^  for  himself  and  the  other  children  of  his  father,  the  half- 
pay  of  a  lieutenant  colonel  of  infantry  for  seven  years.  They  are  not 
orphans  now,  hut  they  were  at  the  death  of  their  father.  If  they  did 
not  receive  it  then,  they  are  entitled  now.  Sach  has  heen  the  uniform 
constmction  of  the  resolution,  as  appears  from  many  acts  passed  with* 
in  the  last  thirty  years. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jaioabt  si,  18ST.— Ordered  to  be  print<td. 


Mr.  Fdh  made  the  following 

REPORT. 

[To  aoeompuy  InU  S.  573.] 

Tke  CommiUee  on  Fot;eign  BdatUma^  to  wham  was  referred  the  memo- 
rial of  AtUon  L.  O.  Portmany  late  derk  to  Commodore  M.  O.  Perry ^ 
whSU  in  command  of  the  East  India  squadron^  praying  additional 
oompeneaJtion  for  his  services  as  Dutch  interpreter  during  the  negotia- 
tions  with  the  Japanese  authorities^  have  had  the  same  under  oon- 
sideraiionj  and  now  report  : 

That  it  appears  from  the  memorial  that  Mr.  Portman  was  the 
derk  of  Commodore  M.  C.  Perry,  while  in  command  of  the  East  India 
squadron,  and,  during  the  negotiations  with  the  Japanese  authorities, 
acted  as  Dutch  interpreter  for  the  United  States ;  that  owing  to  the 
refusal  of  the  Japanese  ministers  to  conduct  the  negotiations  in  the 
Chinese  language,  a  large  amount  of  interpreting  and  translating 
was  thrown  upon  and  discharged  hy  the  memorialist ;  that  the  only 
compensation  received  by  him  for  those  delicate  and  responsible 
duties  was  the  salary  of  five  hundred  dollars  per  annum,  at  which  he 
was  rated  on  the  books  of  the  ship  ;  and  he  therefore  asks  that  such 
additional  compensation  shall  be  now  allowed  him  as,  together  with 
that  heretofore  received,  shall  be  proportionate  to  the  importance  of 
the  services  rendered. 

The  statements  of  the  memorial  are  supported  by  the  certificates  of 
Commodore  M.  C.  Perry,  commanding,  and  Captains  Henry  H. 
Adams,  Sidney  S.  Lee,  and  Franklin  Buchanan,  attached  to  the  ex- 
pedition. 

From  the  report  of  Commodore  Perry  in  relation  to  that  expedition, 
it  appears  that  the  time  employed  in  conducting  his  negotiations  with 
the  cfapanese  government  embraced  a  period  of  a  little  less  than  one 
year,  during  which,  it  is  reasonable  to  presume,  the  memorialist  was 
required,  in  addition  to  his  regular  duties  as  clerk,  also  to  perform 
those  of  interpreter. 

In  reply  to  a  letter  of  inquiry,  addressed  by  the  committee  to  the 
Navy  Department,  the  Secretary,  under  date  of  July  16,  1856,  says : 
"  Clerks  in  the  naval  service  are  appointed  by  officers  entitled  to  them, 
with  the  sanction  of  the  department.  My  impression  has  always  been, 
that  in  selecting  their  secretaries  and  clerks,  the  commodores  en- 
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deavored  to  secare  sacli  as  coald  aid  them  in  their  correspondence  by 
their  attainments  in  different  languages.  I  am  not  aware  of  any  pre- 
cedent for  extra  pay  on  account  of  translating  or  interpreting  per- 
formed by  their  clerks." 

Whilst  the  committee  are  disposed  to  concur  with  the  Secretary  of 
the  Navy  in  the  opinion  here  indicated,  that  for  the  ordinary  trans- 
lating and  interpreting  incident  to  their  position  clerks  in  the  naval 
service  should  not  be  entitled  to  receive  extra  compensation,  yet  they 
cannot  but  regard  the  present  case  as  resting  upon  entirely  different 
grounds.  Mr.  Portman's  duties  as  interpreter  in  the  conduct  and 
negotiation  of  a  treaty  between  our  government  and  that  distant  and 
secluded  empire  involved  much  and  delicate  responsibility.  They 
were  beyond  and  additional  to  his  regular  duties  as  clerk  to  the  com- 
modore, and  for  their  performance  he  is,  in  the  opinion  of  the  com- 
mittee, properly  entitled  to  additional  compensation. 

In  estimating  the  amount  of  additional  compensation,  the  commit- 
tee are  of  opinion  that  one  thousand  dollars  woujd  be  just  and  reason- 
able. They  therefore  report  a  bill  in  his  favor  for  that  amount^  and 
recommend  its  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Jaxuast  21,  1857.— Ordered  to  be  printed. 


Mr.  Fish  made  the  following 
REPORT. 

[To  aooompany  bill  S.  614.] 

The  Committee  on  Foreign  Bdations^  to  whom  was  referred  the  memo- 
rial  of  John  H,  Wheeler ^  esq.^  late  minister  resident  of  the  United 
States  at  Oranada,  praying  the  reirnbursemeint  of  expenses  incurred 
by  him  for  the  relief  of  American  citizens  in  distress  in  that  country , 
Juive  had  the  same  under  consideration,  and  now  report : 

The  memorial  sets  forth  that  a  party  of  American  citizens,  while 
crossing  the  Isthmus,  en  route  from  California  to  New  York,  were 
attacked  by  the  natives  at  Virgin  Bay,  on  the  lake  of  Nicaragua^  on 
the  19th  of  October,  1855.  Some  of  them  were  killed,  others  wounded 
and  robbed.  That  another  party  of  hostile  natives,  strongly  armed, 
were  at  the  same  time  collected  at  San  Carlos,  on  the  other  side  of  the 
lake,  who  had  also  fired  upon  passengers  going  by  that  place.  Thus 
hemmed  in  by  hostile  forces  on  each  side  of  the  lake,  and  cut  off  from 
the  means  of  access  to  either  ocean,  they  were  compelled  to  resort  to 
Granada,  and  apply  to  the  memorialist,  then  minister  resident  of  the 
United  States  at  that  place,  for  protection  and  such  other  relief  as  they 
required.  That  the  memorialist  promptly  afforded  them  the  protection 
and  relief  asked  for,  procured  comfortable  quarters,  and  supplied  them^ 
to  the  number  of  two  hundred  and  fifty,  with  food  for  two  days  and 
nights.  That  during  their  stay  at  Granada  two  of  their  number  died^ 
and  were  buried,  and  on  their  departure  three  had  to  be  left  behind 
on  account  of  their  wounds. 

These  statements  are  fully  supported  by  the  affidavit  of  Dr.  W.  E. 
Bust,  one  of  the  said  party,  and  also  by  that  of  Joseph  N.  Scott,  gen- 
eral agent  of  the  Accessory  Transit  Company  across  the  isthmus,  who 
adds,  that  the  memorialist  '^  freely  gave  his  time,  money,  house,  and 
clothes  to  his  suffering  countrymen,  as  some  of  them  were  robbed  of 
everything  by  the  enemy  at  Virgin  Bay." 

It  Airther  appears  that  the  memorialist  applied  to  the  Department 
of  State  for  the  reimbursehient  of  those  expenses,  to  which  applica- 
tion the  Secretary  replies,  under  date  of  February  5,  1856  :  ''  That 
this  department  has  no  fund  from  which  it  is  authorized  to  reimburse 
such  expenditures.  Although  inconvenience  and  hardship  may  be 
the  result  of  this  inability  to  replace  the  funds  which  our  diplomatic 
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representatives  often  advanoe  out  of  their  private  means  for  the  relief 
or  their  distressed  fellow-citizens  in  foreign  countries,  the  department 
has  no  mode  of  relief  at  command,  and  can  only  suggest  an  applica- 
tion to  Congress  for  such  aid  as  the  circumstances  warrant." 

The  amount  claimed  by  the  memorialist  is  but  five  hundred  dol- 
lars, which  seems  to  be  quite  moderate,  and  barely  adequate  to  cover 
the  actual  expenses  incurred ;  and  whilst  the  committee  are  unwil- 
ling to  recommend  the  adoption  of  a  policy  that  mieht  encoura^  our 
representatives  abroad  in  mdiscriminate  or  wasterol  application  of 
charities,  under  the  expectation  of  reimbursement  by  the  government 
at  home,  yet  the  pecuEar  circumstances  of  this  case  are  such  as,  in 
their  judgment,  to  entitle  the  memorialist  to  the  very  small  amount 
of  reUef  asked  for.  They  therefore  report  a  bill  in  his  &vor,  and 
recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


/▲injAKT  23, 1857. — Ordorad  to  be  printed. 


Mr.  Eyans  made  the  following 
REPORT. 

[lb  accompany  bill  8.  517.] 

The  CommiUee  on  Revolutionary  Claims^  io  whom  was  referred  the 
petition  of  Elizabeth  Montgomery ^  daughter  of  Captain  Hugh  Mont- 
gomery ^  praying  reliefs  beg  leave  io  report: 

The  memorial  of  the  petitioner,  which  is  very  circumstantial  in 
anbstance,  presents  these  facts :  She  is  the  daughter  of  Captain  Hugh 
Montgomery,  formerly  of  Wilmington,  in  the  State  of  Delaware,  and 
employed  as  captain  of  the  brig  Nancy,  of  that  port,  belonging  to 
himself  and  others.  That  in  the  latter  part  of  the  year  1775  the 
said  brig,  chartered  by  Robert  Morris,  then  a  member  of  Congress, 
was  despatched  to  the  West  Indies  with  a  cargo  of  flour  to  be  sold, 
and  the  proceeds  returned  to  the  United  States  in  gunpowder  and 
munitions  of  war.  The  cargo  was  sold  at  Porto  Rico,  and  the  Nancy 
then  proceeded  to  St.  Croix,  where  she  was  privately  loaded  with  her 
return  cargo,  consisting  of  460  barrels  of  gunpowder,  six  long  four- 
pounders,  sundry  chests  of  small-arms,  and  other  munitions  of  war, 
and  with  sundry  articles  of  merchandise  belonging  to  the  said  Mont- 
gomery. After  the  reception  of  his  cargo,  by  means  of  the  cannon, 
and  some  swivels  and  other  arms.  Captain  Montgomery  converted  his 
ship  into  a  vessel  of  war,  and  sailed  for  the  Delaware,  in  order  that 
he  might  deliver  his  cargo  at  Philadelphia,  according  to  his  directions. 
When  he  approached  the  Delaware  capes,  he  was  intercepted  by  two 
British  ships  of  war.  He  succeeded  in  beating  off  the  boats  sent  to 
capture  him  ;  but  finding  it  impossible  to  escape  capture,  he  ran  his 
ship  into  shoal  water,  and  commenced  removing  the  powder  and  mu- 
nitions of  war  to  the  shore,  and  securing  them  from  capture,  leaving 
the  private  property  to  its  fate.  He  kept  off  the  enemy's  boats  whilst 
he  landed  244  barrels  of  the  powder,  the  cannon,  small-arms,  and 
other  munitions  pf  war,  with  the  aid  of  Captain  Weeks,  who  com- 
manded some  American  vessels  of  war  within  the  capes.  When  he 
had  so  far  succeeded  in  saving  the  cargo,  one  of  the  enemy's  vessels 
approached  within  three  hundred  yards,  cast  anchor,  and  opened  a 
destructive  fire,  whilst  several  boats  filled  with  men  approached  for 
the  purpose  of  boarding  the  Nancy.     Finding  it  impossible  to  save 
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more  of  the  powder  and  the  private  property,  he  left  the  vessel,  hav- 
ing laid  a  train  and  match  communicating  with  the  powder,  prefer- 
ring to  destroy  both  his  vessel  and  the  rest  of  her  cargo,  rather  than 
it  should  fall  into  the  hands  of  the  enemy.  The  boats'  crews  had 
scarcely  taken  possession  of  the  vessel,  when  she  was  blown  up,  with 
all  on  board,  and,  with  the  remains  of  her  cargo,  was  destroyed.  That 
part  of  the  cargo  which  had  been  saved  was  transported  to  Philadel- 
phia, and  safely  delivered  to  the  agents  of  the  government.  Subse- 
quently to  this.  Captain  Montgomery  went  to  sea  in  a  private  armed 
ship,  was  captured  by  a  British  cruiser,  imprisoned  for  a  long  time) 
and  treated  with  great  harshness  on  account  of  the  destruction  of  so 
many  British  sailors,  by  blowing  up  his  vessel,  as  before  stated.  Da- 
ring his  long  imprisonment  his  mind  became  disordered ;  and  during 
his  voyage  homeward,  after  his  release,  he  leaped  overboard  in  a  fit  of 
insanity,  and  was  drowned,  leaving  a  widow,  who  has  been  long  dead, 
and  the  petitioner,  his  only  child,  then  a  small  girl. 

The  petitioner  prays  that  Congress  should  make  her  some  compen- 
sation for  the  losses  of  her  father,  sustained  in  the  destruction  of  his 
vessel,  as  before  stated,  and  for  bib  patriotic  conduct  in  saving  the 
public  property,  then  so  much  needed,  to  the  neglect  of  his  own,  which 
he  might  have  saved,  instead  of  that  which  belonged  to  the  public. 

A  claim  is  set  up  for  the  value  of  this  private  property,  shipped  on 
board  the  Nancy  on  his  own  account.  But  of  this  no  satisfactory  evi- 
dence has  been  given,  and  the  committee  have  been  unable  to  form 
any  estimate  of  its  value.  As  to  the  other  part  of  the  claim,  the 
main  facts  are  fully  proved  by  an  affidavit  of  Captain  Mendenhall, 
who  was  one  of  the  crew  of  the  Nancy,  and  cognizant  of  all  the  facts 
of  the  voyage,  and  the  safe  landing  of  the  greater  part  of  the  mu- 
nitions of  war.  The  blowing  up  the  vessel  and  the  saving  of  the 
gunpowder  are  stated  in  an  original  letter,  filed  with  the  evidence, 
Srom  George  Reed,  one  of  the  signers  of  the  Declaration  of  Indepen- 
dence, to  his  wife,  dated  the  6th  of  July,  1*776,  a  few  days  after  the 
occurrence.  And  on  the  whole,  the  commit  ee  are  of  opinion  that  the 
fiEUJts  hereinbefore  set  forth  are  satisfactorily  proved. 

If,  as  is  alleged,  the  vessel  was  chartered  for  the  purpose  set  forth, 
it  is  presumed  no  doubt  could  exist  that  the  government  ought  to  pay ; 
the  destruction  being  beneficial  to  it,  and  inevitable,  under  the  cir- 
cumstances, to  prevent  the  vessel  and  her  cargo  from  falling  into  the 
hands  of  the  enemy.     Many  claims  of  this  kind  have  been  paid. 

The  great  difficulty  in  allowing  this  claim  is  its  antiquity ;  but  in 
this  case  the  delay  is  satisfactorily  accounted  for. 

On  a  review  of  the  whole  case,  the  committee  have  come  to  the 
conclusion  that  the  petitioner  ought  to  be  liberally  remunerated,  to 
the  extent  of  any  loss  sustained  in  the  destruction  of  the  vessel  by  her 
father.  But  after  such  a  length  of  time  no  evidence  could  be  fur- 
nished of  the  value  of  the  vessel.  Any  estimate  would  be  conjectural ; 
but  as  the  claim  is  a  just  one,  they  have  come  to  the  conclusion  to 
give  her  $5,000,  as  a  full  and  final  satisfaction  of  her  claim,  and  re- 
port a  bill  for  that  purpose. 
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Mr.  Brown  made  the  following 

REPORT. 

[To  aoeompany  bill  a  518.] 

TKt  Committee  on  Indian  Affairs ^  to  whom  were  referred  the  petition 
and  papers  of  John  ShaWj  have  had  the  same  tmder  consideration^ 
and  report: 

The  petitioner,  according  to  his  own  statement,  made  under  oath, 
bonght  from  the  United  States  a  tract  of  land,  lying  on  the  east  bank 
of  Fox  river,  in  the  State  of  Wisconsin,  and  soon  thereafter,  to  wit: 
in  1846,  settled  on  the  same  for  the  purpose  of  stock  raising.  In  the 
pursuit  of  this  design,  he  carried  with  him  a  large  number  of  hogs, 
cattle  and  horses,  and  also  a  considerable  quantity  of  provisions  for 
the  subsistence  of  himself  and  his  hired  nands.  The  neighboring 
(Menomonie)  Indians  were,  as  he  alleges,  in  a  starving  condition,  the 
wild  rice  and  other  sources  of  supply  having  almost  entirely  failed  the 
year  before.  These  Indians  visited  the  premises  of  the  petitioner  and 
importuned  him  to  supply  their  absolute  wants.  He  refused  cm  the 
ground  that  he  was  not  a  trader,  and  had  no  more  provisions  than 
were  necessary  for  his  own  purposes.  But  the  Indians  continued  their 
entreaties,  and  he  yielded,  by  degrees,  from  time  to  time,  until  his 
store  was  entirely  exhausted — the  Indians  all  the  time  making  the 
most  solemn  protestations  that  when  they  received  their  annuities 
from  the  government  they  would  pay  him.  When  the  provisions 
were  exhausted,  the  Indians  demanded  his  hogs  and  cattle  for  food. 
These  he  refused  to  surrender  on  any  terms,  as  he  had  taken  them  to 
the  country  at  great  expense  and  trouble  to  breed  from.  The  Indians 
took  them  by  force  and  stealth,  justifying  their  lawless  conduct  on 
the  ground  of  actual  starvation  and  the  impossibility  of  getting  food  in 
any  other  way.  Other  witnesses,  whose  affidavits  are  found  amone 
the  papers,  testify  substantially  to  the  same  state  of  facts,  and  aU 
agree  that  the  Indians  admitted  in  council  that  they  got  the  provi- 
sions and  took  the  stock,  and  justified  their  refusal  to  pay  on  the 
ground  that  their  per  capita  annuity  was  so  small  they  could  spare 
nothing  from  it. 

Under  these  circumstances,  the  petitioner  appeals  to  Coneress  to 
indemnify  him.     The  committee  do  not  think  tbe  petitioner  has  any 
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claim  against  the  United  States ;  but  if  the  facts  be  as  he  and  his  wit- 
nesses state  them,  he  has  a  just  demand  against  the  Indians,  which  it 
is  the  duty  of  the  government  to  assist  him  in  collecting.  The  In- 
dians are,  as  respects  their  annuities  and  tribal  funds,  the  wards  of 
the  government ;  and  while  it  is  the  duty  of  the  government  to  protect 
them  against  the  fraudulent  purposes  of  white  men,  it  is  no  less  its 
duty  to  compel  them  to  act  honestly  towards  hcmafide  white  creditors. 
If  Shaw,  the  petitioner,  had  gone  into  the  Indian  country  in  violation 
of  the  intercourse  act,  he  would  have  no  claim  to  the  protection  of 
government ;  or  if  he  had  been  a  trader,  though  living  on  land  bought 
of  the  government,  his  claim  would  b^  very  feeble.  If,  however,  as 
he  alleges,  and  as  your  committee  believe  to  be  true,  he  was  an  actual 
settler  on  land  bought  irom  the  United  States,  carrying  on  a  lawful 
and  laudable  business,  having  no  intercourse  or  connexion  with  the 
Indians,  and  these  people  bought  or  took  from  him  by  force  or  stealth 
provisions  which  were  absolutely  necessary  for  their  subsistence,  he 
has  a  claim  upon  them  for  payment,  which  it  is  the  duty  of  the  United 
States  to  enforce. 

Your  committee  are  aware  that  there  has  been,  on  the  part  of  the 
petitioner,  no  literal  compliance  with  the  requirements  of  the  Uth 
section  of  the  act  to  regulate  intercourse  with  the  Indian  tribes.  This 
omission  may  be  excused  on  the  ground  that  petitioner  relied  on  the 

food  faith  of  the  Indians,  and  trusted  their  repeated  promises  to  pay 
im,  and  on  the  further  ground  that  he  was  ignorant  as  to  the  require- 
ments of  the  law.  His  claim  is  now  barred  by  the  three  years'  limi- 
tation fixed  in  the  intercourse  act.  If  the  claim  be  such  as  he  states 
it,  and  as  your  committee  believe  it  to  be,  it  will  be  a  great  hardship 
to  deny  him  all  relief;  and  to  give  him  that  relief  now,  to  which  he 
was  at  first  entitled,  can  work  no  ii\jury  to  the  Indians. 

While  your  committee  say  all  this,  they  do  not  forget  that  they  are 
reporting  on  an  ex  parte  statement  of  the  facts.  The  Indians  hsTe 
not  yet  been  heard.  It  is  right  that  they  should  be,  before  any  por- 
tion of  these  funds  are  applied  to  the  payment  of  this  claim ;  and, 
therefore,  in  preparing  the  bill  which  accompanies  this  report,  your 
committee  have  taken  care  that  both  sides  shall  be  heard. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jaxitart  23,  1857  — Ordered  to  be  printed. 


Mr.  BiGLER,  from  the  Committee  on  Commerce,  made  the  following 

REPORT. 

[To  accompany  bill  S.  470.] 

The  Committee  on  Commerce,  to  whom  was  referred  the  memorial  of  the 
Board  of  Trade  of  the  city  of  Pittsburg,  asking  for  an  appropriation 
of  puhlic  lands,  to  enable  a  company  chartered  or  to  be  chartered,  by 
the  Slates  bordering  on  the  Ohio  river,  to  improve  its  navigation  ;  as 
also  the  bill  offered  by  the  senator  from  Ohio,  (Mr.  Pugh,)  providing 
for  an  appropriation  of  $50,000  to  pay  the  expejises  of  topographical 
and  hydrographical  surveys  on  the  tributaries  of  the  Ohio,  with  a  view 
to  the  improvement  of  its  navigation,  by  means  of  a  system  of  reser- 
voirs, to  retain  the  water  when  it  is  abundant  and  supply  it  to  the 
channel  of  the  river  during  the  dry  season,  beg  to  report : 

That  they  have  given  both  propositions,  as  well  as  the  general  sub-- 
ject  of  improving  the  Ohio  river,  that  measure  of  consideration  which 
the  great  commercial  and  political  interests  involved  seem  to  demand. 

The  existence  of  a  constitutional  right  in  Congress  to  appropriate 
the  pablic  funds  for  the  improvement  of  the  national  highways  of  the 
country  has  been  denied  by  many  learned  statesmen,  whilst  others, 
admitting  the  power,  have  questioned  the  policy  of  such  use  of  it  on 
the  part  of  the  government.  The  policy  of  restraining  its  use,  if 
found  to  exist,  to  works  of  the  highest  utility  and  largest  national 
consequence,  in  order  to  guard  against  the  abuses  to  which  any  system 
of  public  expenditure,  however  legitimate,  is  so  likely  to  lead,  is,  we 
believe,  admitted  by  all ;  even  by  those  who  would  advocate  the 
broadest  federal  jurisdiction  over  the  subject. 

The  committee  having  determined,  however,  to  go  no  further  than 
to  recommend  the  adoption  of  the  bill  presented  by  the  senator  from 
Ohio,  with  amendments  to  give  the  proposed  examination  a  wider 
range,  the  constitutional  question  does  not  necessarily  arise,  and  need 
not  be  discussed  or  decided  on  this  occasion.  The  practice  of  authoriz- 
ing surveys  and  other  scientific  examinations  for  the  purpose  of 
solving  difficult  problems  in  theory  or  practice,  with  a  view  to  the 
promotion  of  the  general  good,  has  been  indulged  in  since  the  earliest 
days  of  the  republic,  and  no  serious  objection  has  been  made  to  such 
use  of  the  public  money.  Should  the  proposed  examination  confirm 
the  favorable  impressions  of  the  committee  as  to  the  expediency  and 
practicability  of  the  great  enterprise  to  which  they  look,  a  proposition 
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to  apply  the  federal  funds  to  the  acoomplishment  of  the  work  will  pre- 
sent the  constitutional  diflBculty  in  its  hroadest  view,  and  then  each 
can  decide  for  himself. 

The  main  purpose  of  this  report  is  to  notice  the  ohject  to  be  accom- 
plished ;  its  character  and  importance  ;  its  practicability  and  conse- 
quences ;  and  to  discuss,  briefly,  the  various  schemes  for  its  attainment, 
which  have,  at  difierent  times,  been  presented  for  the  consideration  of 
the  public. 

First,  then,  as  to  the  value  of  the  navigation  of  the  Ohio  river  as  a 
channel  of  commerce,  and  the  necessity  for  its  improvement. 

The  State  of  Pennsylvania,  about  thirty  years  ago,  commenced  her 
system  of  public  works  for  the  ostensible  and  primary  purpose  of 
reaching  the  commerce  of  the  Ohio  river.  The  State  of  Maryland, 
backed  by  the  federal  government,  shortly  afterwards  attempted  to 
reach  the  same  channel  of  trade  through  the  still  incomplete  Chesa- 
peake and  Ohio  Canal.  The  State  of  Virginia  made  an  effort  to  gain 
the  same  object,  by  means  of  the  James  Biver  and  Kanawha  improFe- 
ment.  The  Baltimore  and  Ohio  Bailroad  Company  was  organized 
with  reference  to  the  same  object,  and  moie  recently  the  Pennsylvania 
railroad  from  Philadelphia  to  Pittsburg,  and  other  similar  works 
further  north  and  south  have  been  constructed,  all  seeking  the  same 
high  prize.  These  demonstrations  sufficiently  indicate  the  high  esti- 
mate placed  on  the  Ohio  as  a  channel  of  commerce  by  the  States  in- 
tervening between  it  and  the  seaboard,  and  at  an  early  day  in  the 
progress  of  railroads  and  canals.  More  than  a  hundred  million  of 
dollars  have  already  been  expended  by  these  States,  and  companies  in- 
corporated by  them,  with  direct  reference  to  the  tonnage  of  the  Ohio 
and  its  branches.  At  the  time  the  great  avenues  which  now  conduct 
the  commerce  of  the  Ohio  to  the  Atlantic  cities  were  first  begun,  it  is 
obvious  that  their  enterprising  projectors,  in  estimating  the  value  of 
their  schemes,  had  scarcely  cast  a  thought  beyond  the  banks  of  that 
river.  The  wide-spreading  system  of  railroad  communication  which 
now  traverses  the  western  States,  picking  up  the  vast  products  of  the 
country,  at  every  point,  had  not  been  foreseen,  in  one-half  its  present 
proportions,  by  even  the  most  sagacious  of  these  wise  men.  The  Ohio 
river,  thus  extended  in  its  relations,  and  constituting  an  indispensahle 
link  in  a  grand  scheme  of  commerce  between  the  Atlantic  ports  and 
the  western  and  southwestern  States,  its  uninterrupted  navigation 
has  become  a  matter  of  countless  value  to  commerce,  embracing  within 
the  scope  of  its  beneficial  consequences  nearly  one-half  of  our  great 
country. 

As  for  the  extent  and  value  of  the  tonnage  of  this  river,  the  com- 
mittee do  not  deem  it  necessary  to  illustrate  its  magnitude  by  an  arrayof 
details ;  nor,  indeed,  could  they  conveniently  doso  with  reliable  accuracy. 
The  most  of  the  statistics  they  can  find  on  the  subject  are  largely  conjeo- 
tural.  In  a  report  made  to  the  Secretary  of  War  in  1848,  by  J.  J« 
Abort,  Esq . ,  chief  of  the  Topographical  Bureau,  we  find  the  steam  ton- 
nage of  the  western  rivers  estimated  at  426,278  tons,  and  the  floating 
value  of  the  commerce  put  down  at  $296  613,000  ;  but  what  portion 
of  this  can  properly  be  claimed  for  the  Ohio  does  not  appear.    Hr. 


Digiti 


zed  by  Google 


IMPROYEMENT  OV   OHIO    RIVER.  3 

AberVs  estimate  of  the  present  value  of  the  tonnage  of  the  western 
rivers,  as  stated  to  a  member  of  the  committee,  is  six  hundred  millions ! 
A  report  of  Captain  Palmer,  a  topographical  engineer  of  good 
abilities  and  experience,  on  the  commerce  of  the  Ohio  river  for  the 
year  1856,  is  perhaps  the  most  authentic  and  direct  information  that 
can  be  had  at  present.  In  that  report  we  find  the  whole  number  of 
steamers  on  the  Ohio  proper  put  aown  at  400,  the  annual  voyages  at 
8,642,  and  the  freight  at  2,592,600  tons ;  the  whole  number  of  flat-boats 
at  6,000,  the  voyages  at  9,000,  and  the  freight  at  450,000  tons,  making 
a  total  tonnage  of  3,042,600  tons,  which  is  valued  at  $134,130,000. 
In  this  estimate  the  commerce  of  two  of  the  greatest  branches  df  the  Ohio, 
(the  Cumberland  and  the  Tennessee)  is  not  included.  Were  this  added, 
it  would  swell  the  aggregate  to  near  two  hundred  millions  of  dollars. 
The  number  of  passengers  moved  by  the  steamers  for  the  year  1856 
Captain  Palmer  has  put  down  at  1,150,453,  exclusive  of  those  carried 
on  ferry  and  canal  boats  ;  and  he  has  valued  the  total  commerce  of 
the  Ohio  valley,  moved  by  land  and  water  for  the  same  year,  at  the 
enormous  sum  of  $371,255,836. 

The  Ohio  is  a  noble  river,  furnishing,  with  its  main  stem  and 
branches,  more  than  three  thousand  miles  of  connected  steam  naviga- 
tion, sustained  by  tributaries  which  traverse  seven  great  States  of  the 
Union,  and  possessing,  for  an  average  of  more  than  eight  months  of 
the  year,  the  capacity  to  convey  upon  its  surface,  free  of  harm  from 
breakers  or  shoals,  any  number  of  steamers  and  amount  of  tonnage. 
The  willing  contribution  of  waters  from  the  States  of  Pennsylvania, 
New  York,  Virginia,  Ohio,  Kentucky,  Indiana  and  Illinois,  for  this 
period  of  the  season,  confers  upon  it  great  excess  of  capacity ;  but 
when  the  drought  comes  on,  the  mountain  rivulets  withhold  their  sup- 
plies, the  runs  and  creeks  and  larger  feeders  gradually  fall  away, 
until  the  main  stem  is  reduced  below  the  point  of  efficient  navigation, 
and  at  times  so  low  that  the  surface  is  penetrated  by  the  rugged  bot- 
tom. Then  the  busy  and  cheering  scene,  usually  presented  on  this 
great  river,  becomes  sadly  changed.  Solitude  and  apathy  take  the 
place  of  robust  enterprise  and  industry.  The  general  noise  and  bustle 
of  business  is  silenced  :  the  steamers  remain  almost  stationary,  their 
crews  run  idle ;  intercourse  between  the  river  points  is  suspended ; 
trade  is  stagnated  ;  industry  checked,  and  the  just  ends  of  commerce 
paralyzed. 

This  river  is  a  great  artery  of  inland  commerce,  eminently  national 
ID  all  its  characteristics,  wide-spreading  and  generous  in  the  benefits 
which  its  navigation  bestows,  promoting  the  ends  of  commerce  and 
trade,  not  only  through  the  agency  of  its  principal  branches — the  Al- 
leghany, the  Monongahela.  the  Muskingum,  the  Kanawha,  the 
Sciota,  the  Kentucky,  the  Green,  the  Wabash,  the  Tennessee,  the 
Cumberland,  and  others — penetrating,  as  these  branches  do,  into 
seven  great  States,  unsurpassed  in  the  extent  and  value  of  their  agri- 
cultnral  and  manufacturing  productions,  but  through  all  the  artificial 
channels  of  trade  and  travel,  connected  with  the  main  river  or  its 
branches,  whether  railroad  or  canals,  running  east  or  west,  north  or 
south,  and  which  are  largely  sustained  by  reciprocal  patronage  with 
it;  the  whole  necessarily  operating  as  a  common  system,  no  link  of 
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which  can  suspend  its  operations  without  entailing  a  portion  of  the 
evil  on  the  remainder.  The  paralyzing  effects  of  the  suspension  of 
navigation  on  the  Ohio  is  not  confined  alone  to  the  cities  of  Pittshurg, 
Wheeling  and  Cincinnati,  but  it  is  felt  in  the  cities  of  New  York, 
Philadelphia  and  Baltimore  on  the  seaboard,  and  at  other  less  im- 
portant  points.  This  condition  of  the  river  for  but  a  short  period  has 
a  most  prejudicial  influence  upon  its  aggregate  operations  for  the  year, 
as  it  throws  a  degree  of  uncertainty  about  its  commerce,  and  trade 
seeks  other  channels  ;  perchance  it  comes  round  by  sea  from  New  Or- 
leans, instead  of  pursuing  the  uncertain  navigation  of  the  river.  Its 
effects  upofi  the  business  of  Pittsburg,  the  greatest  commercial  and 
manufacturing  city  in  the  west,  is  most  striking  and  prejudicial,  pro- 
ducing a  general  depression  in  all  departments  of  industry.  If  no 
other  interests  were  involved,  the  welfare  of  this  great  city,  so  remark- 
able for  its  progress  in  the  mechanic  arts,  and  for  the  extent,  variety, 
and  excellence  of  its  manufactures,  should  be  of  itself  object  enough  to 
command  the  notice  of  Congress. 

But,  as  has  already  been  shown,  seven  great  States  are  washed  by 
this  river  or  drained  by  its  tributaries,  each  of  which  are  more  or  less 
interested  in  its  free  and  constant  navigation.  And  to  this  number,  in- 
deed, we  might  justly  add  the  States  of  Tennessee  and  Alabama,  as  joint 
owners  of  the  navigable  portions  of  the  Tennessee  and  C*umberland 
rivers,  making  in  all  a  family  of  nine  States,  containing  a  population 
of  not  less  than  fifteen  millions,  being  more  than  one-half  of  the  ag- 
gregate population  of  the  United  States.  To  trace  the  influence  of 
this  channel  of  trade  through  all  its  ramifications  would  be  a  difficult, 
if  not  an  imi)racticable  task.  It  is  felt  with  peculiar  force  at  all 
the  ports  on  the  southern  and  western  rivers,  covering  a  connected 
steam  navigation  of  more  than  sixteen  thousand  miles,  the  most 
widely  separated,  exchanging  their  products  at  short  intervals,— 
The  city  of  Pittsburg  alone,  situate  at  the  eastern  extremity  of  the 
Ohio,  to  say  nothing  of  her  vast  manufactures,  sends  out  annually 
on  this  long  line  of  travel  from  fifty  to  sixty  new  steamers  to 
trade  alike  with  Louisiana,  Arkansas  and  Texas,  in  the  south,  as 
with  Iowa,  Wisconsin  and  Minnesota,  in  the  west,  their  pilots  be- 
coming equally  familiar  with  the  channel  among  the  stumps  on  Bed 
river,  or  the  rocks  of  the  upper  Mississippi. 

May  it  not  be  safely  claimed,  then,  in  view  of  the  foregoing  facts, 
that  if  the  navigation  of  the  Ohio  river  be  not  national  in  its  charac- 
teristics and  consequences,  and  its  improvement  be  not  a  fair  subject 
for  national  care  and  aid,  then  no  such  object  can  be  found  within  the 
broad  limits  of  the  United  States  of  America. 

That  this  navigation  ought  to  be  improved  all  must  agree  ;  that  the 
work  is  too  great  for  individuals,  even  if  possessed  of  the  right  to  do  it, 
is  clear;  and  no  State  possesses  the  necessary  jurisdiction  over  the 
river,  if  otherwise  prepared  to  accomplish  the  end  ;  hence  the  appli- 
cation to  the  general  government. 

Tour  committee  do  not  propose  to  discuss  in  detail  the  various 
schemes  which  have  been  presented  at  different  periods  for  the  im- 

{>rovement  of  this  navigation.  There  are  four  plans,  however,  the 
eading  characteristics  of  which  it  would  seem  proper  to  notice  briefly. 
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First,  then,  is  the  scheme  of  wing  dams,  hy  which  it  is  proposed  to 
contract  the  flow  of  water  at  different  points  to  the  boat  clmnnel,  and 
thereby  give  depth  enough  to  pass  freighted  vessels,  even  wlicn  the 
river  is  very  low.  This  system  has  usually  been  preferrc<l  by  the 
officers  of  the  government,  and  has  been  frequently  resorted  to  in  the 
improvement  of  rivers  like  the  Susquehanna  and  Delaware,  admitting 
only  of  a  descending  navigation.  But  in  the  case  under  considera- 
tion, so  far  as  the  examinations  have  gone,  it  d<}cs  not  seem  to  furnish 
an  adequate  remedy.  The  surveys  which  were  made  on  the  upper 
Ohio  in  1837 and  1838,  with  reference  to  this  plan, as  maybe  seen  by 
the  profiles  and  calculations  filed  in  the  Topographical  Bureau,  and 
the  report  of  the  engineers  in  House  document  No.  50  of  the  2d  ses- 
sion of  the  27th  Congress,  show  this  plan  as  onlv  equal  to  the  pro- 
duction ot  two,  and  possibly  two  and  a  half,  feet  of  water  on  the  bars, 
while  freighted  boats  of  good  size  require  from  three  and  a  half  to 
four  feet. 

Another  mode  of  improvement,  which  has  been  sonjewhat  discussed 
by  scientific  as  well  as  practical  men,  is,  to  cut  channels  in  the  bed  of 
the  river  at  the  shoal  points,  so  as  to  attract  the  necessary  de])th  of 
water.  The  objections  urged  to  this  scheme  are  to  the  effect  that 
these  artificial  channels  will  be  liable  to  fill  up  with  sand  and  gravel, 
just  as  the  natural  bed  of  the  river  is  now  filled  up,  and  also  that  the 
water  will  not  be  suflBcient,  in  dry  seasons,  to  supply  these  channels. 
The  latter  objection,  it  is  feared,  is  too  well  founded,  whilst  the  former 
may  be  good  to  a  limited  extent ;  but  it  would  seem  very  evident  that 
to  excavate  the  bottom  on  the  shoal  bars  would  equalize  the  flow  of 
water,  and  to  some  extent  aid  the  navigation  ;  nor  is  it  at  all  clear 
to  the  committee  that  these  channels  would  be  as  liable  to  fill  up  as 
the  bed  of  the  river.  The  current  and  weight  of  water  which  would 
follow  from  lowering  the  bottom  of  the  river  would,  in  some  measure, 
protect  them  against  the  usual  accumulations. 

A  third  plan,  which  has  occupied  a  large  share  of  public  attention, 
proposes  to  reduce  the  river  in  its  full  extent  to  a  slack  water  naviga- 
tion, by  means  of  dams  at  the  different  and  necessary  points,  con- 
structed with  locks,  to  pass  the  boats  and  crafc  on  their  downward 
and  upward  courses.  Against  this  scheme  a  variety  of  objections 
have  been  urged,  such  as  that  it  will  require  the  construction  of  forty- 
five  or  fifty  high  dams,  costing  a  very  large  sum  of  money,  liable  to 
constant  decay,  and  to  be  swept  away  by  the  floods  ;  that  the  locks 
could  not  have  the  capacity  to  pass  the  number  of  crafts  that  would 
be  presented  at  certain  periods ;  that  it  can  only  be  introduced  as  a 
whole  system,  and  that  the  derangement  of  any  part  of  it  would  arrest 
the  navigation  on  the  whole.  The  committee  are  not  prepared  to 
judge  of  these  objections  ;  but  it  obviously  proposes  a  very  violent 
interference  with  the  natural  laws  of  the  navigation,  and  in  doing  this 
it  may  possibly  invade  the  rights  which  all  have  to  the  free  use  of  the 
natural  navigation  of  the  stream.  The  descending  tonnage,  in  the 
fthapQ  of  lumber,  iron,  coal,  and  other  products,  might  be  rendered 
liable  to  unwarrantable  interruption,  and  consequent  increased  cost  of 
transportation.  The  effect  of  the  dams  on  the  Susquehanna  at  differ- 
ent points,  for  the  purpose  of  feeding  the  Pennsylvania  canals,  have 
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illustrated,  to  some  extent,  the  character  of  this  objection.  In  works 
of  this  kind,  the  agency  of  art,  it  is  evident,  should,  as  far  as  practi- 
cable, conform  to  the  laws  of  nature ;  acting  with,  rather  than  usurp- 
ing, their  functions.  But  this  mode  of  improvement  has  many  int€l- 
ligent  advocates  and  inviting  characteristics;  but  the  datum  before  the 
committee  is  quite  insuiBcient  to  warrant  an  opinion  as  to  its  utility. 

This  brings  us  to  the  consideration  of  the  plan  indicated  in  the  bill 
offered  by  the  senator  from  Ohio — a  system  of  reservoirs  to  be  estab- 
lished on  the  tributaries  of  the  river,  to  preserve  the  water  when  it  is 
superabundant,  and  supply  the  navigation  during  the  season  of 
drought.  This  scheme  was  first  proposed,  and  is  still  advocated,  by 
Charles  Ellet,  jr.,  a  civil  engineer  of  great  experience  and  high  attain- 
ments. It  was  submitted  to  Cougress  by  its  author  during  the  session 
of  1849  and  1850.  In  the  Senate  it  was  favorably  considered  by  a 
select  committee,  and,  after  full  discussion,  a  bill  was  passed  providing 
for  the  prefatory  surveys  and  examinations.  The  proposition  had  the 
hearty  sanction  of  that  eminent  statesman,  Henry  Clay,  as  indicated 
in  the  course  of  the  debate.  In  alluding  to  the  probable  results  of  the 
proposed  surveys,  Mr.  Clay  remarked,  that  "  for  less  money  th^n  the 
cost  of  a  custom-house  in  New  York  or  Boston,  we  may  effect  an  ob- 
ject for  which  I  contend  that  if  twenty  millions  were  applied,  and  the 
object  could  be  accomplished  by  that  amount  o+*  money,  it  would  be  a 
profitable,  just,  and  national  appropriation  of  the  public  funds." 
Then  again:  ''The  conviction  is  strong  upon  me  that  this  project 
will  ultimately  prevail.  I  think  we  adopt  what  nature  points  out  to 
us  by  constructing  reservoirs  to  supply  a  deficiency  of  water  in  the 
channel  at  certain  seasons  of  the  year.''  The  sagacious  mind  of  Hr. 
Clay  at  once  perceived  that  this  mode  possessed  at  least  the  merit  of 
consistency  with  the  laws  of  nature,  aiding,  rather  than  violating 
them  in  its  practical  workings  ;  and  in  this  particular  it  differs  iavor- 
ably  from  the  plan  of  dams.  The  practicability  of  the  scheme,  how- 
ever, is  largely  problematical.  It  has  nowhere  been  tested  on  so 
large  a  scale,  and  there  is  a  grandeur  in  the  proposition,  which  at 
first  almost  startles  the  imagination,  and  would  seem  to  embarrass 
the  judgment. 

It  has,  however,  not  only  had  the  sanction  of  eminent  statesmen,  bat 
many  scientific  gentlemen  and  practical  engineers,  after  critical  exami- 
nation, have  becomeits  zealous  advocat<es.  It  has  been  usefully  employed 
on  a  small  scale  to  sustain  the  navigation  of  the  Schuylkill  river, 
and  also  to  supply  certain  of  the  canals  in  Pennsylvania.  Mr.  Ellet, 
its  projector,  in  a  communication  to  the  committee,  shows  that  the 
reservoirs  now  used  to  supply  the  canals  of  the  State  of  Ohio  contain 
water  enough  to  sustain  the  navigation  of  the  Ohio  river  at  a  depth 
of  five  feet  for  fourteen  days,  or  at  three  feet  for  more  than  a  month. 

The  Mississippi  river  has  been  pointed  to  as  furnishing  an  illus- 
tration of  the  plan  by  nature,  the  numerous  small  lakes  at  its  sources 
performing,  as  is  claimed,  the  offices  of  reservoirs,  first  accnmola- 
ting  and  then  gradually  discharging  the  water  into  the  channel  of 
the  stream,  and  hence  the  peculiar  uniformity  in  the  flow  of  the  car- 
rent  of  that  river. 

In  a  brief  essay,  of  recent  date^  by  A.  A.  Humphreys,  a  topogiyiphioal 
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engineer  of  high  attainments,  devoted  to  the  sabject  of  '^  improving 
the  navigation  of  a  certain  class  of  rivers  during  low  water,  and  re- 
straining their  floods  by  reservoirs — by  floods  or  artificial  lakes" — we 
find  the  following : 

**  In  a  paper  upon  the  nature  of  lakes,  and  of  the  works  required  to 
regulate  their  efflux,  read  before  the  Imperial  Royal  Institute  of  Lom- 
bardjy  in  August,  1845,  and  published  at  Milan  in  1846,  Mr.  Lom- 
bardini  dwells  upon  the  beneficial  influence  of  the  lakes  of  Italy,  in 
regulating  the  flow  of  the  waters  of  the  Po,  restraining  its  floods  by 
diminishing  the  volumes  of  its  great  tributaries  to  one  half  and  one 
third  of  what  they  would  be  but  for  the  interposition  of  these  lakes, 
(which  at  such  times  discharge  so  much  less  water  than  they  receive,) 
and  in  preventing  excessive  low  water  in  that  river  by  increasing  the 
flow  at  that  time,  thus  tending  to  equalize  the  volume  of  water  at  all 
seasons. 

**  This  moderating  influence  of  the  lakes  had  been  previously  pointed 
out  by  Mr.  Lombardini,  in  detail,  in  a  paper  published  in  1843. 

'^  At  his  suggestion,  artificial  works  have  been  successfully  resorted 
to  at  the  outlet  of  one  of  these  Italian  lakes,  to  prevent,  in  conjunc- 
tion with  other  works,  inundations  on  the  river  issuing  from  it,  in  the 
country  below. 

''  The  three  largest  of  these  lakes  are  50,  40,  and  32  miles  in  length, 
with  mean  breadths  respectively  of  1,  2,  aud  4 J  miles.  Their  ordi- 
nary surface  levels  are  respectively  3f  feet,  5i  feet,  and  1^  feet  above 
their  low  water  marks ;  their  ordinary  floods  8J  feet,  13  feet,  and  3^ 
feet  above  the  same,  and  their  extraordinary  floods  13^  feet,  20  feet, 
and  5^  feet  above  the  same  levels. 

*'  The  extraordinary  floods  of  the  past  year  in  France  harve  attracted 
the  attention  of  the  Emperor  of  France  to  the  various  plans  proposed 
to  prevent  these  disastrous  inundations,  and  in  a  letter  to  the  minister 
of  public  works,  he  has  directed  such  examinations  and  investiga- 
tions to  be  made  as  will  show  the  degree  of  practicability  of  the  plans 
just  enumerated,  together  with  others  to  which  it  is  not  now  necessary 
to  refer. 

"  Among  the  Smithsonian  Contributions  to  Knowledge,  published 
in  December,  1849,  is  an  interesting  paper  by  Charles  Ellet,  jr.,  esq., 
'upon  the  physical  geography  of  the  Mississippi  valley,  with  sug- 
gestions tor  the  improvement  of  the  Ohio  and  other  rivers.'  " 

**  In  the  spring  and  summer  of  1849,  Mr.  Ellet  made  a  series  of 
experiments  on  the  discharge  of  the  Ohio  at  Wheeling,  for  the  pur- 
pose, mainly,  of  ascertaining  the  practicability  and  cost  of  supporting 
the  navigation  of  the  Ohio,  by  supplying  the  channel  with  water 
from  reservoirs  properly  constructed  upon  its  tributaries. 

"  The  records  of  the  river  guage  at  this  place  for  several  years  pre- 
vious enabled  him  to  apply  the  results  of  his  experiments  to  the  va- 
rious conditions  of  the  river  throughout  that  time,  and  to  exhibit  the 
deficiencies  in  the  volume  of  the  river  at  Wheeling  in  low  water, 
which  he  proposed  to  supply  from  the  reservoirs  in  order  to  keep  up 
the  navigation  of  that  stream. 

^*  These  quantities  do  not  vary  greatly  from  those  of  the  Rhone  at 
Ljoua,  which  it  was  proposed  to  supply  from  Lake  G-eneva. 
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''  These  investigations  show  it  to  be  desirable  that  a  survey  of  the 
Ohio  and  its  tributaries  should  be  made  to  determine  if  it  be  practi- 
cable, by  the  use  of  reservoirs  upon  its  tributaries,  to  render  the  flow 
of  that  river  more  equal  at  all  seasons,  and  thereby  to  maintain  per- 
manently a  depth  suitable  for  navigation  by  steamers  of  considerable 
draft,  and  restrain  the  floods  within  harmless  bounds  " 

It  is  very  justly  claimed,  in  support  of  this  system,  that  each  step 
in  the  ])rogre6S  of  the  work  will  do  some  good  and  no  harm  ;  that  if 
it  be  commenced  and  but  partially  completed  it  will  contribute  in  pro- 
portion to  the  end  in  view  ;  it  may  give  one  or  two  feet  of  additional 
water  to  the  channel  without  having  the  capacity  to  give  more ;  should 
it  fall  far  short  of  the  demands  of  the  navigation,  and  it  be  foand 
necessary  to  resort  to  some  other  plan,  it  could  not  fail  to  aid  that 
scheme  whatever  it  might  be ;  for  no  plan  has  been  suggested  that 
would  not  be  materially  aided  by  reserving  the  excess  water  of  the 
spring  season  to  be  used  when  the  tributaries  get  low. 

That  the  supply  of  water  for  the  whole  season,  if  equally  destribu- 
ted,  is  immensely  above  the  demand  is  obvious.  Indeed,  the  measure- 
ments made  by  Mr.  Ellet  at  Wheeling,  in  1849,  show  that  the 
volume  of  water  which  flowed  by  that  point  in  a  single  day,  when  the 
river  was  swollen  to  the  height  of  a  flood,  would  be  suflScient  to  main- 
tain a  depth  of  five  feet  on  the  most  shoal  bars  in  the  upper  part  of 
the  river  for  a  month  or  more. 

The  elementK  furnished  by  nature,  it  is  clear,  are  equal  to  the  for- 
mation of  an  uninterrupted  navigation  throughout  each  entire  year, 
the  only  question  is  as  to  the  ability  of  art  to  apply  these  elements  so 
as  to  accomplish  the  desired  end. 

It  is  proper,  also,  to  state  that  this  scheme  has  encountered  vigorous 
opposition,  and  even  ridicule,  at  the  hands  of  men  of  intelligence  and 
science  ;  not  so  much,  however,  on  the  main  point  of  practicability  as 
on  minor  difficulties.  Indeed,  some  objectors  have  conceded  to  it  cor- 
rect principle  and  entire  practicability,  except  as  to  the  space  for  the 
reservoirs.  The  proposed  surveys  are  intended  to  decide  these  points 
and  throw  additional  light  on  the  whole  subject,  and  on  all  the 
plans  and  problems  involved,  without  which,  in  the  opinion  of  the 
committee,  no  reliable  selection  of  a  plan  can  be  made. 

The  memorial  of  the  board  of  trade  of  the  city  of  Pittsburg,  which 
it  is  proper  to  notice  at  this  point,  presents  several  distinct  proposi- 
tions. 

The  '^  appointment  of  a  commission  of  competent  engineers,  who 
shall  have  authority  to  direct  all  surveys  which  they  may  deem 
necessary,  with  the  view  to  the  improvement  of  the  navigation  of  the 
Ohio  and  the  upper  Mississippi ;  and  the  donation  of  public  lands  to 
a  company  chartered,  or  to  be  chartered,  by  the  several  States  bor- 
dering on  the  Ohio  river,  the  proceeds  to  be  expended  in  the  improve- 
ment of  the  Ohio,''  are  the  most  important,  and  would  seem  to  de- 
mand special  notice. 

The  measure  which  the  committee  have  concluded  to  recommend  to 
the  Senate  is,  largely  a  compliance  with  the  first  named  suggestions 
of  the  memorialists,  and  is  intended  to  accomplish  the  same  object  in 
a  somewhat  different  mode. 
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As  to  the  second  proposition,  the  committee  cordially  concur  in  the 
sentiment  of  the  memorialists,  "that  the  object  of  securing  the  most 
permanent  and  iiseful  navigation  of  the  Ohio  river  that  may  be  found 

{)racticable,  is  of  greater  national  importance  than  any  other  simi- 
ar  work  to  which  the  government  has  yet  given  its  aid,"  the  only 
difference  being  as  to  the  mode  of  accomplishing  the  desired  end. 

So  far  as  concerns  the  constitutional  right  of  Congress  to  donate 
public  lands  to  a  corporation  for  that  purpose  is  concerned,  the  com- 
mittee do  not  care  to  pass  upon  the  question.     The  circumstances  sur- 
rounding the  proposition  of  the  board  of  trade  render  thi6  unneces- 
sary.    No  company  for  the  purpose  contemplated  has  been  brought 
into  full  existence.     The  only  step  in  that  direction,  so  far  as  the 
committee  can  discover,  is  an  act  by  the  legislature  of  Pennsylvania 
incorporating  a  company  to  improve  the  navigation  of  the  Ohio  river, 
and  vesting  the  corporators  with  very  wide  discretionary  powers  over 
the  subject,  with  the  right  to  construct  dams,   locks,  canals,  or  any 
other  artificial  works  which  may  be  deemed  proper,  and  to  tax  the 
tonnage  of  the  river  to  a  limited  extent  to  pay  expenses,  &c.     It  is 
not  pretended,  however,  that  this  act  can  be  made  available  outside 
of  the  limits  of  Pennsylvania  without  tne  concurrence  of  the  other 
States  bordering  on  the   river;  nor  will  it  be  claimed  that  it  would 
he  wise   to  commence  a  system  of  improvement  that  did  not  em- 
brace the  navigation  in  its  full  extent ;  most  certain  it  is  that  the 
general  government  could  not  consent  to  aid  any  partial  or  local 
plan.     The  Ohio  is  a  national  highway,  and  no  single  State  can 
claim  jurisdiction  over  it,  or  pretend  to  the  right  to  disturb  the  flow 
of  its  waters,  to  regulate  the  transportation  or  tax  the  commerce  that 
floats  on  its  surface.    The  assent  of  the  States  of  Ohio,  Virginia,  Ken- 
tucky^ Indiana,  and  Illinois,  must,  therefore,  be  had  to  the  legislation 
of  Pennsylvania  before  it  can  be  available  for  the  object  intended. 
Until  then  it  would  seem  to  be  unnecessary  to  passupon  the  question 
of  donating  public  lands  to  an  embryo  corporation  which  may  never 
he  vested  with  sufficient  authority  to  prosecute  the  object  designed  by 
its  founders.     Did  this  concurrent  legislation  depend  upon  the  action 
of  a  single  State,  it  might  be  anticipated  with  some  measure  of  confi- 
dence,  but  where  so  many  are  to  be  consulted,  and  such  vast  and 
raried  interests  considered,  and  the  rights  of  all  to  a  great  natural 
navigation  protected^  the  result  must  be  quite  too  uncertain  to  be  made 
the  basis  for  important  congressional  action.     The  committee,  with 
the  Qtmost  anxiety  to  accomplish  the  main  6bject  of  the  board  of  trade 
of  Pittsbarg,  do  not  feel  at  liberty  to  submit  a  proposition  to  the  Senate 
which  could  not  be  sustained. 

They  respectfully  recommend  the  adoption- of  the  accompanying 
bill. 

Bep.  Com.  319 2 
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3d  Session,     5  I  No.  320. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Jauuaxt  23,  1867.— Ordered  to  be  printed. 


Mr.  Evans  made  the  following 
REPORT. 

[To  accompany  bill  H.  R.  No.  438.] 

The  Committee  on  Revolutionary  CflaimSy  to  whom  was  re/erred  an  act 
front  the  House  of  Representatives  (No,  438)  for  the  relief  of  the 
Keirs  of  Captain  Thomas  OiUy  have  considered  the  same,  and  suhmU 
(he  foOjowing  report : 

Tlie  claun  of  the  petitioners  rests  on  the  allegation  that  their  father, 
CSaptain  Thomas  QUI,  was  an  officer  in  the  continental  army  of  the 
reyolution,  and  served  to  the  end  of  the  war,  whereby  he  became  en- 
titled to  receive  the  commutation  of  five  years'  fall  pay  under  the 
resolution  of  the  22d  of  March,  1783,  in  lieu  of  the  half  pay  for  life 
under  the  resolve  of  the  21st  of  October,  1780. 

If  this  were  true,  there  could  be  no  doubt  they  should  be  paid  as 
provided  for  in  the  act  of  the  House  of  Bepresentatives.  The  com- 
mittee think  that  the  said  Thomas  Gill  did  perform  all  the  services 
set  out  in  the  petition,  and  that  he  may  have  been  a  brave  and  valiant 
officer ;  but  to  entitle  him  to  the  commutation  under  the  resolvejbefore 
stated,  he  must  have  been  an  officer  in  the  State  line  of  South  Caro- 
lina, attached  to  the  continental  army. 

Soon  after  the  passing  of  the  act  of  7th  of  June,  1832,  Thomas 
GUI  applied  for  a  pension  under  that  act.  The  facts  stated  in  his 
memorial  are  abundantly  sufficient,  if  satisfactorily  established,  to  en- 
title him  to  a  pension  as  a  militia  officer ;  but,  taken  in  connexion 
with  the  history  of  the  times,  falls  far  short  of  any  evidence  that  he  or 
hifl  company  belonged  to  the  continental  line,  for  these  reasons : 

Ist.  He  states  that  he  was  elected  by  his  company  to  the  command 
of  it — a  mode  of  selection  common  to  the  militia,  but  unknown  to  the 
continental  lines. 

2d.  That  the  service  which  he  performed  was  mostly  under  Gene- 
ral Sumter.  Now,  it  is  well  known  that  General  Sumter  was  a  State 
militia  general,  commissioned  as  such  by  the  governor  of  the  State. 
He  may  have  been  an  officer  of  lower  grade  before  the  surrender  of 
Charleflton,  in  May,  1780 ;  but  the  battles  which  he  fought,  as  set  out 
in  the  memorial  of  Captain  Gill,  were  fought  whilst  he  was  a  militia 
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feneral,  and  in  command  of  volunteer  militia  soldiers,  of  which  no 
ouht  Captain  Gill  was  one. 

3d.  On  the  13th  of  January,  1781,  the  Congress  of  the  United 
States,  after  reciting  the  eminent  services  of  Brigadier  General  Snm- 
ter,  of  South  Carolina,  at  the  head  of  a  number  of  volunteer  militia 
from  that  and  the  neighboring  States,  in  the  various  battles  set  fortii 
by  Captain  Gill  in  his  application  for  a  pension,  ^^ Resolved^  That  the 
thanks  of  Congress  be  presented  to  Brigadier  General  Sumter,  and 
the  militia  aforesaid,"  &c.;  which  plainly  shows  that  Gieneral  Sam- 
ter's  command  was  of  the  militia. 

4th.  The  petition  states  that  Captain  Gill's  command  was  a  troop 
of  horse.  This  could  not  well  be,  if  he  belonged  to  the  continental 
line,  because  by  the  reorganization  of  the  army,  in  March,  1779,  and 
October  1780,  the  quota  of  South  Carolina  was  composed  entirely  of 
in&ntry,  and  no  cavalry ;  whilst  it  is  known  from  contemporaneous 
history  that  the  militia,  when  in  active  service,  generally  carried  their 
own  horses  with  them. 

On  carefully  reviewing  all  the  evidence  of  the  case,  the  committee 
have  been  forced  to  the  conclusion  that  the  services  of  Captain  Gill 
were  rendered  in  the  militia ;  and  as  half-pay  and  commutation  were 
promised  onlv  to  such  officers  of  the  continental  line  as  should  serte 
to  the  end  of  the  war,  or  .were  reduced  by  any  new  organization  of 
their  respective  corps,  or  of  the  army,  and  not  to  militia  officers,  how- 
ever deserving  they  may  have  been,  or  however  meritorious  their  ser- 
vices to  the  cause  of  independence,  the  committee,  therefore,  recom- 
mend that  the  act  do  not  pass. 
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m  THE  SENATE  OP  THE  UNITED  STATES. 


Jamvakt  23,  1857.— Ordered  to  be  printed. 

Mr.  YuLEB  made  the  following 
REPORT. 

[To  accompany  bill  S.  620.] 

The  Ccmmittee  of  Claims ,  to  whom  was  re/erred  the  petition  of  Oeorge 

PhdpSy  report: 

The  petitioner  presents  the  following  account,  viz : 

"  Thb  United  States, 

"  To  George  Phdpa,         Dr. 

**  May  1,  1846.  To  extra  services,  as  messenger,  rendered  in  the 
Quartermaster  General's  Office,  War  Department,  at  nights  and  Sun- 
days after  the  closing  of  the  public  offices,  from  1st  December,  1839, 
to  Ist  July,  1846,  six  years  and  five  months,  at  |16  per  month, 
$1,155." 

Mr.  Phelps  was  the  regular  messenger  in  said  office  during  the 
period  named,  at  a  salary  of  |500  a  year. 

In  answer  to  inquiries  addressed  to  him^  the  quartermaster  general 
6t«t€8  that  the  allegations  contained  in  the  memorial  are  true ;  that 
in  consequence  of  the  pressure  of  business  in  the  office,  arising  out 
of  the  Indian  hostilities  in  Florida,  he  was  obliged  to  remain  in  the 
office  almost  every  afternoon,  and  often  until  late  at  night,  and  often 
a  portion,  and  sometimes  the  whole  of  Sundays ;  and  that  Mr.  Phelps 
was  obliged  to  remain  and  close  the  office,  &c. 

General  Jessup  adds:  ^'The  sum  he  asks  is  small  compared  with 
the  amoont  of  extra  labor  he  has  performed ;  he  has  fairly  and  hon- 
estly earned  it." 

Under  the  peculiar  circumstances  of  this  case,  and  in  view  of  the 
Btroug  endorsement  of  its  equitable  merits  by  the  distinguished  head 
of  the  Quartermaster  Qeneral's  Department,  the  committee  report  a 
bill  for  the  payment  of  the  sum  claimed 
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IN  THE  SENATE  OF  THE  UNITED  STATES, 


Jajtoaxt  23,  1857. -Ordered  4o  be  ^iMeA. 


Mr.  Weller  made  the  fdUowiag 

REPORT. 

lib  acoompaiiy  Ml  S.  622.] 

The  Committee  on  MUUary  Affairs,  to  whom  was  re/erred  thememorial 
^Adam  D.  Steuart^  having  had  the  same  under  consideration,  rqxni: 

That  <the  memorialist  prays  for  the  passage  of  an  act  explanatory 
ef  the  act  of  18th  Auguflt,  1866,  granting  him  a  commiroion  upon 
certain  moneys  collected  and  received  by  him  as  chief  of  the  pay  de- 
parimeirt  of  the  United  States  army  in  MexicOi  during  the  war  with 
that  republic. 

The  following  is  the  act: 

i^  ACT  for  the  xelief  of  Adam  B.  SleoArt,  aad^of  iaezander  ftondall,  ezeeotor  oC  Daniel 

BandalL 

Beit  eneicted  by  the  Seimte  and  Ebuse-of  Bepresentives  of  the  United 
States  of  America  in  Congress  assembled:  Tha;t  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorised  and  directed  to  pay  to 
Adam  I).  Steaart,  and  to  Alexander  Randall,  executor  of  Daniel 
Bandall,  out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
a  ooDunissioQ  •af  one  per  cent,  upem  such  amounts  of  money  as  were 
respectively  collected  by  the  said  Adam  D.  Steaart  ^aRd  Daniel  Ban- 
dall, aad  by  them  disbursed  or  paid  into  the  treasury  'of  the  United 
States,  in  virtue  of  the  authority  specially  invested  in  them,  by  order 
of  the  oommanding  general  of  the  United  States  army,  and  arising 
£'om  daties  on  importo,  taxes,  or  «ther  assessments  in  Mexico^  during 
the  late  war  with  that  republic 

CUonel  Steaart's  account  is  as  fellows: 

Thb  United  States  of  Aserica 

To  Adam  D.  Steuari,        Dr, 

To  commission  upon  the  following  sums  of.  money  collected  and  re- 
ceived by  him  as  chief  of  the  pay  department  in  Mexico,  during  the 
war  with  that  republic : 

1848. — ^February,  March,  and  April.— For  amount  re- 
ceived from  P.  M.  Dimond,  collector  at  Vera 
Crua $290,003  33 
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April  28. — Amount  received  from  W.  DeBrumina 

&  Co.,  for  duty  on  gold  and  silver  bullion $16,923  31 

May  1. — Amount  received  from  E.  Voss,  same...         1,872  65 

May  9  and  16. — Amount  received  from  L.  David- 
son, Mr.  Belmont's  two  drafts  upon  him 200,000  00 

May  11. — Amount  received  from  Mexican  mer- 
chants for  duties  at  Vera  Cruz 169,605  62 

678,404  91 

Upon  the  following  sums,  being  received  from  other  officers  of  the 
government,  no  commission  is  claimed : 
1848.— April  22.— Received  of  D.  Randall,  deputy  pay- 
master general $240,925  04 

May  23.— Received  of  General  P.  F.  Smith,  for 

gambling  license 2,000  00 

June  2 — ^^ei^ed  of  Major  General  W.  0.  But- 
ler, balance  secret  service  fund 2,544  50 

June  21. — Received  of  F.  M.  Dimond,  collector 

at  Vera  Cruz 108,000  00 

July  13.— Received  of  Paymaster  E.  Kirby 125,000  00 

478,469  54 

Congress  obviously  intended  by  this  act  to  allow  this  memorialist  a 
commission  upon  such  sums  of  money  as  came  into  his  hands  from 
the  sources  stated  in  the  first  part  of  the  above  account,  viz :  upon 
|678,404  91,  and  the  sum  over  and  above  the  amount  paid  by  him  to 
regular  and  volunteer  troops,  was  transferred  by  him  to  the  United 
States  treasury.  But  in  consequence  of  the  omission  of  the  word 
"received"  in  the  above  act  after  "collected,"  the  Secretary  of  the 
Treasury  decided  that  Colonel  Steuart  was  only  entitled  to  a  commis- 
sion upon  $188,401  88,  "the  amount  collected  by  him  for  duties  on 
imports  at  Vera  Cruz,"  and  refusing  to  receive  the  sum  thus  awarded 
him,  he  again  presents  his  claim  to  Congress. 

Further  examination  of  this  case  confirms  the  committee  in  the 
opinion  heretofore  expressed  of  it,  and  with  a  view  of  doing  the  jus- 
tice contemplated  by  their  former  action,  they  report  an  explanatory 
*act,  as  prayed,  authorizing  the  payment  of  a  commission  of  one  per 
cent,  upon  the  amount  first  stated  above,  ($678,404  91.) 

The  committee  are  more  fully  impressed  with  the  equity  of  this 
decision  by  the  fact,  that  since  their  last  report  an  act  was  passed 
(approved  August  16,  1856,)  allowing  to  Samuel  Forrest  2^  per  cent, 
commission  "  upon  the  amount  of  military  contributions  received  by 
him  while  acting  as  purser  to  the  United  States  ship  Ohio,  on  the 
coast  of  the  Pacific,  during  the  war  with  Mexico."  The  collection, 
transportation,  and  disbursement  of  these  funds  by  this  memorialist 
was  attended  by  dangers,  risks^  and  responsibilities,  and  involved  the 
keeping  of  books,  accounts,  &c.,  and  the  committee  have  awarded  the 
smallest  rate  of  compensation  ever  allowed  for  such  extraordinary 
services. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Jawvabt  23, 1857.— Ordered  to  be  printed. 

Mr.  Wadb  made  the  following 

REPORT. 

[To  accompany  bill  S.  523.] 

The  Committee  of  Claims ^  to  whom  was  re/erred  the  memorial  of  George 
M,  Weston,  commissioner  of  the  State  of  Maine,  report: 

The  claims  presented  in  this  case  arise  under  the  operation  of  the 
treaty  of  the  9th  of  August,  1842,  for  the  settlement  of  the  northeast- 
ern boundary  line  between  the  United  States  and  the  British  province 
of  New  Brunswick. 

At  the  last  regular  session  of  Congress,  the  Senate,  at  the  sugges- 
tion of  this  committee,  and  for  reasons  assigned  in  their  report  No.  228, 
(Ist  session,  34th  Congress,)  adopted  the  following  resolution,  viz  : 

Besolved,  That  the  Committee  of  Claims  be  authorized  to  appoint 
an  agent  to  take  and  receive  proof,  in  such  manner  as  the  committee 
shall  prescribe,  as  to  the  claims  of  individuals  described  in  the  memo- 
rials of  Greorge  M.  Weston,  commissioner  of  Maine,  now  pending  be- 
fore the  committee,  to  be  reported  to  the  committee  at  the  next  session 
of  Congress. 

In  conformity  with  this  resolution,  the  committee  appointed  an 
agent,  who  proceeded,  under  their  instructions,  to  the  locality  in 
which  tbe  claims  originated,  took  and  received  such  testimony  as  was 
offered  in  support  of  the  several  cases,  and  personally  inspected  the 
lands  in  question. 

It  appears  from  the  report  and  statement  of  the  agent,  and  the  tes- 
timony and  proofs  submitted,  all  of  which  are  hereto  annexed  and 
made  a  part  of  this  report,  that  these  claims  may  be  properly  divided 
into  three  classes,  to  wit : 

First. — Possessory  dairns. 

This  class  arises  under  the  fourth  article  of  the  treaty,  which  pro- 
vides that  persons  who  had  settled  upon  the  disputed  territory,  and 
bad  been  in  possession  of  their  lots  for  more  than  six  years  before  the 
date  of  the  treaty,  should  be  confirmed  in  their  titles  and  quieted  by 
a  release. 

Of  this  class  there  are  about  one  hundred  cases,  covering  i^bont 
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8,434  acres  of  land,  the  title  to  which  being,  by  the  provision  of  the 
treaty,  vested  in  the  occupants,  is  thereby  lost  to  the  proprietors,  and 
for  which  compensation  is  claimed.  The  value  of  this  land  the  com- 
mittee have  fixed,  from  the  testimony,  at  $4  per  acre,  amounting  in 
all  to  $33,736,  and  for  the  payment  of  which  provision  is  made  by  the 
first  and  second  sections  of  the  accompanying  bill. 

Second. — Timber  dqpredaitona. 

This  claim  is  for  timber  alleged  to  have  been  taken  from  the  lands 
of  the  claimants  during  the  suspension  of  the  jurisdiction  of  the  United 
States,  and  of  the  State  of  Maine  at  the  request  of  the  United  States, 
pending  the  negotiations  for  the  settlement  of  the  disputed  boundary. 
It  is  bMed  upon  the  ground,  that  as  the  property  of  the  citizen  was 
perilled  and  actually  lost  in  the  accomplishment  of  an  end  valuable  to 
the  general  government,  it  should  be  regarded  as  property  taken  for 
the  public  use,  and  for  which  compensation  should  be  made.  The 
amount  claimed  under  this  head  is  |23,646,  beine  for  the  timber 
taken  from  23,646  acres  of  land,  at  |1  per  acre.  The  proof  in  the 
case  would  indicate  the  allowance  of  a  larger  sum ;  but  as  the  teetimony 
is  necessarily  indefinite,  and  resting  to  a  great  extent  upon  the  judg- 
ment and  recollection  of  various  persons,  and  as  the  commissioner  has 
expressed  his  satisfaction  with  that  sum,  the  committee  have  adopted 
it,  and  provided  for  its  payment  by  the  third  section  of  the  accom- 
panying bill. 

Thuuo. — Variation  of  the  boundary  line. 

The  claimants  of  this  class  ask  indemnity  for  lands  lost  to  them  by 
the  operation  of  the  first  article  of  the  treaty,  by  which  a  conventional 
line  was  substituted  for  the  '^  direct  north"  line  required  by  the  treaty 
of  1783.    It  appears  that  about  ten  thousand  acres  of  land,  previously 

{^ranted  by  the  State  of  Massachusetts,  and  based  upon  the  old  trea^ 
ine,  was  cut  off  by  the  conventional  line  adopted  by  the  treaty  of 
1842,  and  thereby  lost  to  the  proprietors. 

The  proofs  presented  of  the  facts  upon  which  this  class  of  cliuma  are 
bated  are  not  sufficiently  complete  and  definite  to  authorize  the  com- 
mittee  to  propose  any  measure  of  relief. 
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APPENDIX. 


United  States  Senate, 
Wdahingtan  cityy  August  7>  1856. 
Sm:  Tlie  Committee  of  Olaims,  acting  by  authority  of  a  resolu* 
^on  of  the  Senate  passed  on  the  18th  day  ot  July^  1856,  have  appointed 
jon  an  agent  to  take  and  receive  proof  as  to  the  claims  of  inaividaals 
deEeribed  in  the  memorials  of  Geo.  M.  Weston,  esq.,  commissioner  of 
Maine,  now  pending  before  the  committee. 

In  the  execution  of  the  duty  thus  assigned  you  the  committee 
directs  that,  as  soon  as  may  be,  after  the  adjournment  of  the  present 
Eeesion  of  Congress,  you  do  proceed  to  the  county  or  counties,  in  the 
State  of  Maine,  in  which  the  lands  are  located  upon  which  the  said 
daims  are  predicated,  and  after  giving  proper  notice  to  the  claimants- 
or  their  agent,  you  will  proceed  to  take  and  receive  such  proof  as  may 
be  presented  to  jovl,  in  regard  to  the  validity  and  amount  of  the  several 
claims.  You  will  receive  and  examine  such  documentary  and  record 
evidence,  bearing  upon  the  cases,  as  may  be  exhibited  to  you,  and  ex- 
amine such  witnesses  as  may  be  brought  before  you  by  the  parties 
and  such  as  you  may  think  proper  to  call  upon  to  testify,  both  by 
direet  and  cross-examination,  particularly  as  to  the  title  and  value  of 
the  property  at  the  time  it  was  taken.  The  testimony,  including  the 
answers  to  questions,  should  be  taken  down  in  writing  and  verified 
by  oath. 

The  object  bein^  to  get  at  the  real  facts,  the  law,  justice,  and  true^ 
amount  involved  m  each  case,  and  to  ^uard  against  any  possible  im- 
position by  ex  parte  evidence,  you  will,  in  addition  to  the  above^ 
make  such  personal  examinations  of  the  property  as  you  may  deem 
expedient. 

Yon  will  make  a  report  of  your  doings,  accompanied  with  the  testi- 
mony taken  and  information  obtained,  with  your  opinion  thereon,  to 
the  Committee  of  Claims  of  the  Senate,  at  the  commencement  of  the 
next  regular  session  of  Congress. 

RICHARD  BRODHEAD. 
Chairman  of  the  Committee  of  Clams. 
N.  0.  TowLB,  Agent,  dtc. 


Dbceubeb  1, 1866. 

fin :  In  the  discharge  of  the  duties  assigned  me,  as  agent,  to  '*  take 
and  receive  proof  as  to  the  claims  of  individuals  described  in  the  me- 
morial of  Greo.  M.  Weston,  esq.,  commissioner  of  Maine,''  under  a 
rceolation  of  the  Senate  of  July  18,  1856,  and  in  conformity  to  youT 
inatmctions,  I  proceeded,  immediately  after  the  adjournment  of  Con- 
greae,  to  Aroostook  county,  in  the  State  of  Maine,  tne  locality  in  which 
the  claims  originated,  and  in  which  most  of  the  persons  interested 
reside. 

I  examined  the  lands  in  question,  and  received  the  statements  of  a 
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lar^e  number  of  the  settlers  in  relation  to  their  claims ;  I  also  reoeived 
such  testimony  as  was  presented  in  relation  to  the  timber  taken  from 
the  land  during  the  suspension  of  the  jurisdiction  of  the  United  States, 
and  of  Maine,  over  the  territory,  by  an  arrangement  between  the  gov- 
erments  of  the  United  States  and  Great  Britain,  and  for  which  pay- 
ment is  claimed  of  this  government. 

AH  the  testimony  was  taken  down  in  writing,  together  with  the 
questions  propounded  by  me  and  the  answers  thereto,  and  is  herewith 
.submitted. 

The  accompanying  statement  contains  a  general  view  of  the  claims 
presented  and  of  the  evidence  by  which  they  are  sustained. 

All  of  which  is  respectfully  submitted. 

N.  C.  TOWLE, 

Ageniy  rf'c. 
y    Hon.  BlOHARD  Brodheai), 

Chairman  Senate  Commiitee  of  Claims. 


Statement  of  the  claims  represented  by  Geo.  M.  Weston j  esq.,  comtm- 
.  suyiter  of  Maine,  gromng  out  of  the  settlement  of  the  northeastern 
boundary  question^  by  the  treaty  of  August  9,  1842,  submitted  to  the 
,  Senate  Committee  of  Claims  by  N.  C.  Towle^  argent,  under  the  resok- 
'    tion  of  the  Senate  of  July  18,  1856. 

SKSrCH    OF  THE  NEGOTIATIONS. 

.  The  difficulties  in  reference  to  the  northeastern  boundary  commenced 
^mediately  after  the  conclusion  of  the  treaty  of  1783^  and  it  was  not 
until  after  the  treaty  of  1794  that  the  identity  of  the  river  St.  Croix 
iwas  determined,  and  the  point  to  be  regarded  as  the  source  of  that 
priver  was  ascertained  and  fixed.  The  next  point  named  in  the  treaty 
,was  the  highlands  that  divide  the  waters  flowing  into  the  Atlantic 
ocean  from  those  which  flow  into  the  Gulf  of  St.  Lawrence.  The 
British  government  clainied  that  those  ''highlands"  must  be  found 
south  of  the  valley  of  the  St.  John's,  a  river  which  flows  into  the  bar 
of  Fundy ;  while  the  United  States  claimed  that  the  ''due  north  line" 
should  be  extended  across  the  St.  John's  and  until  it  reached  the 
*' highlands"  immediately  south  of  the  St.  Lawrence  river.  The 
distance  between  these  two  ranges  of  highlands  exceeded  one  hundred 
miles,  and  involved  the  claim  to  a  large  territory  of  rich  and  valuable 
country,  embracing  the  entire  valley  watered  by  the  Aroostook  rirer, 
as  well  as  a  large  portion  of  that  watered  by  the  upper  St.  John's  and 
its  tributaries. 

.  The  two  governments  finding  it  impracticable  to  make  any  further 
progress  in  ascertaining  the  boundary  of  the  two  countries,  agreed  by 
*he  convention  of  1827  to  submit  the  questions  in  dispute  to  the  arb- 
itration of  the  king  of  the  Netherlands^  who  decided  that  no  single 
range  of  highlands  conforming  to  the  description  in  the  treaty  was  to 
be  found,  but  that  a  portion  of  the  description  in  the  treaty  would  be 
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applicable  to  the  highlands  north  of  the  St.  John's,  its  claimed  by  the 
united  States,  and  another  portion  to  the  ridge  south  of  the  St.  John's, 
as  claimed  by  Great  Britain  ;  and  he  came  to  the  conclusion  that  a 
division  of  the  disputed  territory  between  the  two  countries  was  the 
best  practicable  mode  of  settlement.  This  decision,  had  it  been  ac-' 
cepted,  would  have  given  the  valley  of  the  Aroostook  to  the  United 
States. 

TIMBER  DEPRBDATIONS. 

In  1832  the  valley  of  the  Aroostook  was  an  unhroken  wilderness. 
The  broad  intervals  and  the  gentle  slopes  along  that  river  and  its 
tributaries  were  covered  with  a  heavy  growth  of  pine,  spruce  and  ma- 
ple forests.  The  lands  bordering  upon  the  St.  John's  had  already 
been  stripped  of  the  more  valuable  timber,  and  the  attention  of  the 
Inmbermen  began  to  be  directed  to  the  tributary  streams.  Immedi- 
ately prior  to  the  rejection  of  the  award  of  the  king  of  the  Netherlands, 
the  principal  scene  of  lumbering  operations  in  that  region  was  on  the 
Tobiqne,  a  considerable  stream,  which  flows  into  the  St.  John's  from 
the  east,  about  six  miles  below  the  mouth  of  the  Aroostook. 

Prior  to  the  rejection  of  the  award  in  1832,  the  valley  of  the  Aroos- 
took, which  had  been  assigned  to  the  jurisdiction  of  the  United  States, 
remained  free  from  the  operations  of  the  lumhermen  ;  but  when  that 
fact  became  known,  and  the  British  claim  of  jurisdiction  over  that 
region  was  revived,  these  men  heing  British  subjects,  began  to 
turn  their  attention  to  that  rich  and  tempting  field  of  operations.  Set- 
tlers from  the  neighboring  province  began  to  make  their  way  up  the 
Aroostook,  and  to  occupy  and  improve  the  lands  on  both  banks  of  that 
river.  Large  lumbering  operations  were  prosecuted  at  the  same  time ; 
and,  as  appears  from  the  evidence  taken,  between  the  time  of  the  re- 
jection of  the  award  of  the  arbiter,  in  1832,  and  the  time  of  the  forcible 
occupancy  of  the  territory  by  the  authorities  of  Maine,  in  1839,  most  of 
the  valuable  lumber  for  a  considerable  distance  on  each  side  of  the  river 
had  been  taken  ofF,  and  the  lands  in  the  immediate  vicinity  of  the 
river,  for  ten  or  fifteen  miles  from  its  mouth,  were  taken  possession  of 
and  improved  by  the  squatters.  All  obstructions  to  these  proceedings 
were  precluded  by  an  arrangement  between  the  two  governments  that 
neither  should  exercise  jurisdiction  over  the  territory  in  dispute. 

In  a  communication  addressed  to  the  British  minister,  dated  July 
21, 1832,  the  Secretary  of  State  says  : 

"  Until  this  matter  [the  negotiations  in  reference  to  the  disputed 
line]  be  brought  to  a  final  conclusion,  the  necessity  of  refraining  on 
both  sides  from  any  exercise  of  jurisdiction,  beyond  the  boundaries 
now  actually  possessed,  must  be  apparent,  and  will,  no  doubt,  be  ac- 
quiesced in  on  the  part  of  his  Britannic  Majesty's  provinces,  as  it  will 
be  by  the  United  States. ' ' 

To  this  proposition  the  British  minister  responded,  under  date  of 
April  14,  1833,  that  "his  Majesty's  government  entirely  concur  with 
tliat  of  the  United  States  in  the  principle  of  continuing  to  abstain,  du- 
ring the  progress  of  the  negotiation,  from  extending  the  exercise  of 
jurisdiction  wttliin  the  disputed  territory   beyond  the  limits  within 
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which  it  has  hitherto  heen  usually  exercised  by  the  authorities  of 
either  party." 

This  arrangement  was  substantially  adhered  to  until  the  winter  of 
1839|  when  the  authorities  of  Maine,  becoming  aroused  at  the  exten- 
sive depredations  which  were  being  committed  upon  what  they  re- 
garded as  the  valuable  property  of  the  State  and  its  citizens,  resoWcd 
to  interpose  the  State  sovereignty  for  the  protection  of  its  own  rights 
and  interests,  regardless  of  the  diplomatic  understandings  of  the  gen- 
eral government.  They  accordingly  despatched  an  armed  posse  with 
instructions  to  arrest  the  lumbering  depredations  in  the  region  of  the 
Aroostook,  and  to  assert  and  maintain  the  jurisdiction  of  the  State 
over  it,  but  not  to  interfere  with  the  peaceable  occupancy  of  actual  set- 
tlers. 

It  appears  from  the  testimony  of  D.  0.  Parkes,  George  Grantham, 
and  M.  Eean,  who  were  on  the  ground  at  the  time  and  speak  from 
personal  observation,  that  these  lands  were  well  timbered,  and  that 
the  timber  was  mostly  cut  and  taken  off  between  1832  and  1839— dn- 
rine  the  period  of  suspension  of  jurisdiction.  Their  average  estimate 
of  the  quantity  of  timber  on  the  land  at  the  commencement  of  the  op- 
erations (1832)  was  2^  tons.  Mr.  Grantham  thinks  two-thirds  of  it 
was  taken  off  oetween  1834  and  1839.  The  other  witnesses  state  that 
most  of  it  was  taken  during  that  period. 

These  statements  and  estimates  are  corroborated  by  Mr.  Pattee,  one 
of  the  State  commissioners,  and  by  Mr.  Hamlin,  State  land  agent, 
and  several  others,  whose  affidavits  are  among  the  papers. 

It  is  clear,  from  the  whole  testimony,  that  the  quantity  of  timber 
taken  during  said  period  could  not  have  been  less  tlian  one  ton  per 
acre ;  and  that  the  price  actually  paid  for  stumpage,  at  the  time,  was 
not  less  than  one  dollar  and  sixty  cents  per  ton.  The  value  of  timber 
upon  the  stump,  in  that  vicinity,  at  this  time  and  for  several  years 
past,  is  |4  56  per  ton. 

The  quantity  of  land  upon  which  this  stumpage  is  claimed  is  23,646 
acres,  for  which  it  is  understood  that  the  proprietors  are  willing  to 
accept  one  dollar  per  acre  as  full  compensation,  although  that  rate  is 
more  than^  fifty  per  cent,  below  the  value,  as  stated  by  the  witnesses 
whose  testimony  was  taken. 

The  fifth  article  of  the  treaty  would  seem  to  indicate  that  some 
arrangement  had  existed  between  the  two  governments  designed  for 
the  protection  of  this  property.     It  is  as  follows : 

"Art.  5.  Whereas,  in  the  course  of  the  controversy  respecting  the 
disputed  territory  on  the  northeastern  boundary,  some  moneys  have 
been  received  by  the  authorities  of  her  Britannic  Majesty's  province  of 
New  Brunswick,  with  the  intention  of  preventing  depredations  on 
the  forests  of  the  said  territory,  which  moneys  were  to  be  carried  to  a 
fund  called  "the  disputed  territory  fund,"  the  proceeds  whereof, it 
was  agreed,  should  be  hereafter  paid  over  to  the  parties  interested,  in 
the  proportions  to  be  determined  by  a  final  settlement  of  boundaries, 
it  is  nereby  agreed  that  a  correct  account  of  all  the  receipts  and  paj- 
ments  on  the  said  fund  shall  be  delivered  to  the  government  of  the 
United  States,"  &c.,  to  be  paid  over  to  the  States  of  Maine  and  Has- 
saohusetts. 
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"Whether  any  money  was  received  from  the  provincial  government^ 
under  this  article  or  not,  does  not  appear  from  the  papers  or  evidence 
submitted  to  me. 

That  this  timher  was  lost  to  the  proprietors  during  the  suspension 
of  the  jurisdiction  of  the  United  States  and  consequently  of  the  State 
of  Maine  over  the  territory,  in  accordance  with  the  diplomatic  ar- 
rangement referred  to,  appears  to  be  clearly  shown ;  but  whether  the 
government  is  legally  or  equitably  bound  to  remunerate  its  citizens 
for  property  lost  under  such  circumstances  is  respectfully  submitted. 
That  the  State  of  Maine  withheld  the  exercise  of  her  authority  over 
the  territory  as  a  matter  of  courtesy  to  the  general  government,  and 
not  in  submission  to  recognized  authority,  is  apparent  from  the  fact 
that  she  resumed  the  exercise  of  her  jurisdiction  in  1839,  without  the 
consent  of  the  United  States.  But  if  such  courtesy  was  exercised  in 
deference  to  the  known  wishes  of  the  general  government,  and  the 
citizen  was  deprived  of  his  property  in  consequence,  was  not  the  pro- 
perty of  the  citizen  the  consideration,  by  fair  construction,  paid  for 
the  forbearance  which  the  interests  of  the  United  States  required,  and 
therefore  taken  for  public  use? 

POSSESSORY  CLAIMS. 


The  fourth  article  of  the  treaty  is  as  follows  ;  viz : 
**  Art.  4.    All  grants  of  land  heretofore  made  by  either  party, 
within  the  limits  of  the  territory  which  by  this  treaty  falls  within 
the  dominions  of  the  other  party,  shall  be  held  valid,  ratified,  and 
confirmed  to  the  persons  in  possession  under  such  grants,  to  the  same 
extent  as  if  such  territory  had  by  this  treaty  fallen  within  the  do- 
minions of  the  party  by  whom  such  grants  were  made ;  and  all  equi- 
table possessory  claims  arising  from  a  possession  and  improvement  of 
any  lot  or  parcel  of  land,  by  the  person  actually  in  possession,  or  by 
those  under  whom  such  person  claims,  for  more  than  six  years  before 
the  date  of  this  treaty,  shall  in  like  manner  be  deemed  valid,  and  be 
confirmed  and  quieted  by  a  release,  to  the  person  entitled  thereto,  of 
the  title  to  such  lot  or  parcel  of  land  so  described  as  best  to  include 
the  improvements  made  thereon ;  and  in  all  other  respects  the  two 
contracting  parties  agree  to  deal  upon  the  most  liberal  principles  of 
equity  with  the  settlers  actually  dwelling  upon  the  territory  falling 
to  them  respectively,  which  has  heretofore  been  in  dispute  between 
them." 

It  has  already  been  remarked,  that  upon  the  rejection  of  the  award 
of  the  umpire  in  1832,  which  had  assigned  the  valley  of  the  Aroos- 
took river  to  the  United  States,  the  British  claim  to  that  territory 
was  revived,  and  settlers  from  the  neighboring  province  immediately 
commenced  their  settlements  along  that  river,  as  well  as  in  various 
other  portions  of  the  disputed  tract.  In  order  to  carry  this  article 
into  effect,  so  far  as  it  applied  to  settlers  upon  the  ungranted  lands 
belonging  to  the  States  of  Maine  and  Massachusetts,  the  authorities 
of  those  States,  immediately  after  the  ratification  of  the  treaty,  ap- 
pointed a  board  of  commissioners,  for  the  purpose  of  locating  the 
grants  and  determining  the  extent  of  the  possessory  claims  therein 
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provided  for.  All  claims  to  lands^  through  grants  made  by  the  gOT- 
ernment  of  Great  Britain^  as  contemplated  in  the  first  clause  of  the 
4th  article^  were  examined  and  adjudicated  upon  by  the  commis- 
sioners^ and  ratified  and  confirmed  to  the  persons  in  possession  by 
the  respective  States. 

In  1854,  by  authority  of  a  resolution  of  the  legislature  of  the  State 
of  Maine,  another  board  of  commissioners  was  appointed,  with  the 
view  of  carrying  into  efiect  the  remaining  clauses  of  the  said  4th 
article,  by  examining  into  and  providing  for  the  quieting  of  the  pos- 
sessory and  equitable  claims  of  settlers.  This  board  met  upon  the- 
ground,  and  after  hearing  the  statements  and  taking  the  proofs  sub- 
mitted to  them,  they  proceeded  to  have  surveyed  and  set  off  by  metes 
and  bounds,  to  the  persons  whom  they  found  to  be  entitled  under  the 
treaty,  the  lots  to  which  they  were  adjudged  to  have  just  claims. 
The  whole  number  of  claims  thus  passed  upon  by  the  board  amounted 
to  about  six  hundred  and  fifty,  and  the  quantity  of  land  surveyed 
and  set  off  to  them  amounted  to  71,662  acres,  being  a  little  less  than 
an  average  of  100  acres  to  each  claimant.  More  than  one-third  of 
this  land  nad  been  purchased  from  the  State,  or  had  been  contracted 
for  before  the  date  of  the  treaty. 

It  will  be  observed  that  the  treaty  provides  that  possessory  claims 
extending  back  more  than  six  years  prior  to  its  date  shall  be  deemed 
valid  titles.  The  commissioners  set  off,  as  coming  under  this  head, 
13,2T5  acres,  divided  amongst  about  160  settlers. 

The  board  of  commissioners  also  went  into  the  examination  of  the 
clums  of  persons  who  claimed  to  be  equitably  entitled  to  lands  which 
they  had  improved,  and  of  which  they  were  in  possession  at  the  date 
of  the  treaty,  but  whose  possession  did  not  extend  back  six  years. 

So  far  as  these  claims  depend  upon  the  treaty,  they  are  based  upon 
the  last  clause  of  the  4th  article,  to  wit :  '^  And  in  all  other  respects 
the  two  contracting  parties  agree  to  deal  upon  the  most  liberal  prin- 
ciples of  equity  with  the  settlers  actually  dwelling  upon  the  territory 
falling  to  them  respectively."  The  commissioners  report  about  three 
hundred  settlers  of  this  class,  claiming  31,400  acres. 

A  portion  of  these  lands  are  located  in  townships,  the  title  of  which 
had  passed  from  the  State  prior  to  their  settlement,  and  of  course  a 
considerable  time  prior  to  the  date  of  the  treaty ;  and  it  is  to  this 
portion  that  the  resolution  of  the  Senate,  authorizing  this  examina- 
tion, particularly  applies.  These  lots  are  principally  located  upon 
both  banks  of  the  Aroostook  river,  from  the  New  Brunswick  line 
through  the  townships  granted  many  years  ago  to  the  town  of  Ply- 
mouth, Massachusettis,  for  the  support  of  an  academy,  and  to  General 
Eaton,  in  consideration  of  his  military  services  in  the  war  with  Tripoli. 
The  settlers  are  mostly  from  the  neighboring  province,  and  made  their 
settlements  while  that  province  claimed  the  jurisdiction  of  the  country. 
The  number  of  these  improved  and  occupied  lots,  in  the  two  town- 
ships, is  ninety-seven,  embracing,  in  the  aggregate,  about  8,434  acres. 
All  of  these  lots,  except  about  one  thousand  acres,  are  shown  to  have 
been  occupied  or  improved  more  than  six  years  before  the  date  of  the 
treaty ;  and,  from  proof  submitted  to  me,  and  which  is  hereto  an- 
nexed, I  am  satisfied  that  most  of  the  lots  embraced  in  the  latter  de- 
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scription,  if  not  clearly  shown  to  have  been  occupied  and  improved 
six  years  prior  to  the  treaty,  were,  in  &ct,  so  occupied  at  that  time, 
or  very  soon  after,  and  that  it  would  be  a  great  hardship  upon  these 
poor  settlers  to  make  a  distinction  between  them  on  so  slight  grounds. 
These  settlers  are  all  poor,  and  dependent  for  the  support  of  them- 
selves and  their  families  upon  the  produce  obtained  by  their  own 
labor  from  their  little  possessions.  Each  family  holds  less,  on  aii 
average,  than  100  acres,  and  tbe  improvements  are  generally  of  a 
very  primitive  character. 

The  Maine  commissioners  estimated,  from  actual  observation,  and 
from  proof  taken,  the  whole  value  of  the  pro^rty  covered  by  these 
claims,  in  the  two  townships  under  consideration,  (exclusive  of  the 
right  of  soil,)  at  about  |31,000  ;  and  from  the  testimony  of  one  of 
the  commissioners,  hereto  annexed,  it  appears  that  they  valued  the 
land  at  two  dollars  per  acre — ^the  value  of  the  improvements  averaging 
a  little  less  than  |400  for  each  farm,  and  my  observation  would  lead 
me  to  regard  this  as  a  very  fair  estimate. 

It  further  appears,  from  the  proof  submitted  to  me,  that  the  value 
of  the  improvements  have  not  materially  increased  since  the  making 
of  the  treaty ;  and  the  reason  assigned  for  the  absence  of  improve- 
ments is  the  uncertain  tenure  by  which  they  hold  their  lands.  The 
State,  while  it  has  given  titles  to  those  settlers  who  had  located  upon 
the  State  lands,  had  failed  to  provide  any  security  for  them,  and  the 
proprietors  under  the  original  State  grants  were  threatening  to  dect 
them  unless  their  demands  for  payment  for  the  land  were  satisfied. 

Whatever  the  strictly  legal  and  technical  rights  of  the  parties  may 
be,  it  seems  to  be  clear  that  "  the  most  liberal  principles  of  equity" — 
according  to  which  the  faith  of  the  government  is  pledged  to  aeal  with 
these  parties — requires  either  that  their  titles  shoiQd  be  affirmed,  or 
that  some  compensation  should  be  made  them  for  their  improvements, 
by  which  they  should  be  saved  from  the  entire  loss  of  all  their  hardly 
earned  possessions,  and  from  being  turned  destitute  from  their  humble 
homes. 

The  uncertainty  of  their  present  condition  evidently  operates  greatly 
to  discourage  and  perplex  them,  and  to  retard  their  efforts  to  improve 
their  condition. 

The  quantity  of  land  covered  by  these  possessory  claims  is  8,434 
acres,  and  its  value  is  moderately  estimated  at  $16,862,  exclusive  of 
the  improvements.  If  the  value  of  these  be  added,  the  amount  will 
be  $49,139. 

The  commissioners  of  Maine,  in  their  report  to  the  governor,  made 
daring  the  last  year,  say:  **The  title  to  said  lands  can  be  procured 
from  the  present  owners  of  the  fee  for  two  dollars  per  acre/'  (page  30.) 
And  in  another  part  of  their  report  they  say:  ''The  proprietors  of 
said  townships  are  willing  to  release  their  title  to  said  lots  for  a  rea- 
sonable compensation^  or  exchange  the  same  for  other  lands  belonging 
to  the  State,  (page  17.) 

It  appears  that  the  authorities  of  the  State,  anxious  to  carry  out  the 
beneficent  provisions  of  the  treaty  towards  these  settlers  in  the  most 
liberal  and  effective  manner,  caused  these  surveys  to  be  made,  and  in 
all  cases  where  the  title  was  in  the  State,  caused  deeds  to  be  executed 
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by  the  land  agent  conveying  the  lands  to  the  settlers.  This  is  all  the 
State  could  be  expected  to  do^  although  it  appears,  from  the  above 
remarks  of  the  State  commissioners,  that  the  expediency  of  the  State's 
acquiring  these  lands  from  the  private  proprietors,  in  order  to  quiet 
the  possession  of  the  settlers,  had  been  entertained. 

Should  the  United  States  compensate  the  proprietors  for  these  lands, 
tbey  should  require  that  good  and  valid  titles  be  made  to  the  settlers, 
80  that  they  should  be  secured  from  all  future  proprietary  claims. 
Nearly  fifteen  years  have  elapsed  since  the  conclusion  of  the  treaty. 
Some  of  the  proprietary  titles  have  changed  hands  by  private  sales, 
and  some  of  the  lands  have  been  sold  by  the  State  for  taxes,  and  pur- 
chased in  by  the  assignees  of  the  old  proprietors,  by  which  they  have 
acquired  a  title  subsequent  to  the  treaty,  under  which  new  embarrass- 
ments to  the  settlers  might  arise,  unless  guarded  against  by  tlie  pro- 
vision above  referred  to. 

Lists  of  the  names  of  persons  regarded  as  entitled  to  hold  their 
possessions  by  virtue  of  the  treaty,  showing  the  quantity  of  land  held 
by  each,  and  the  value  of  their  improvements,  together  with  a  plan  of 
the  surveys  made  under  the  direction  of  the  Maine  commissioners,  are 
hereunto  annexed ;  from  which  it  will  be  seen  that  the  whole  extent 
of  land  covered  by  these  claims  is  8,434  acres,  and  the  value  of  the 
improvements  thereon  at  the  date  of  the  treaty,  and  not  materially 
changed  since,  is  $32,277.  The  value  of  the  land,  exclusive  of  im- 
provements, is  stated  by  Mr.  Pattee  and  other  competent  witnesses, 
to  be  $2  per  acre,  and  not  materially  changed  since  1842. 

It  appears  from  the  records  and  papers  exhibited  that  the  following 
named  persons  hold  the  proprietary  titles  to  these  lands,  and  are  the 
claimants  to  indemnity  for  the  loss  of  title  by  the  operation  of  the 
treaty,  to  the  extent  stated,  viz: 

Laura  A.  Stebbins,  Catharine  C.  Ward,  Bufus  Munsen,  and  James 
A.  Drew,  jointly  to  3,353  acres;  on  which  the  improvements  are, 
$10,711. 

Edmund  Munroe,  three  quarters,  and  Benjamin  Sewall,  one  quarter 
of  3,385  acres;  improvements,  $15,229. 

James  A.  Drew  and  Bufus  Mansur  in  equal  parts,  1,692  acres; 
improvements,  $6,337. 

It  has  been  decided  by  the  supreme  court  of  Maine,  in  Little's  case, 
(32  Maine  Eeports,  214,)  that  the  treaty  being  the  supreme  law  of 
the  land,  overrides  all  other  titles^  and  proprio  vigore  gives  title  to 
those  showing  a  possession  in  conformity  to  its  stipulations.  And 
this  seems  to  be  in  accordance  with  the  decisions  of  the  Supreme  Court, 
who  held  that  ''a  treaty  is  the  law  of  the  land,  and  treated  as  a 
legislative  act  by  the  courts,"  (2  Peters,  314  ;)  and  the  treaty  for  the 
acquisition  of  Louisiana,  stipulating  to  protect  the  inhabitants  of  the 
Territory  in  their  property,  was  so  applied,  (4  Peters,  511.)  And 
Congress,  by  passing  the  act  of  the  last  session  '^  for  the  relief  of 
John  S.  Little,"  recognizes  the  principle  of  the  responsibility  of  the 
government  in  these  cases. 
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II 


lAsi  of  settlers  on  the  Eaton  grant  j  Aowing  the  number  of  acres  daimed 
by  each  under  the  4th  ariide  of  the  treaty  of  Washington^  and  the 
value  of  the  improvements  thereon* 


NaniM. 


Acres. 


Value. 


John  Sands  and  Thomas  Walton 

Do do 

Jiamas  Shea 

^trick  Con\j 

Robert  Richards* 

R.  Shogren  and  J.  Corkins 

Geofge  F.  Parks 

Hannah  Parks 

D.  O  Parks 

John  Buber < 

'William  Buber 

Charles  Butler 

Nathaniel  Buber  •• 

Jcaae  Partridge 

Mooes  Glass 

J^trick  Somers., 

John  Gallaughn 

Etias  Brown 

Solomon  Brown 

Abel  Humphrey. •• 

J.iLE.  Dojle 

Samuel  Work 

L-Kellj 

C   Gambeen 

J.  Walton 

Jonah  Whiteknoct 

James  Walton 

Thomas  Kellj 

Patrick  Kelly 

Elizabeth  Dndjr 

Dennis  Hale  •• 

ElbbaHale 

Jamee  Kecgan 


Add  ibr  error.     (See  testimony  of  S.  B.  Pattoe,  commissioner) . 


175 
107 

86 
1 

88 
910 
117 
135 
193 

77 

77 

52 

61 

54 

7^* 

83 

69 

73 
167 

44 

79 

84 

42) 

38$ 

68 

35 
142 
182 
260 
176 

82 
112 


3,247 
106 


flSOOO 
400  00 
350  00 
150  00 
300  00 
525^00 
350  00 
300  00 
450  00 
375  00 
375  00 
300  00 
300  00 
75  00 
150  00 
350  00 
300  00 
400  00 
450  00 
551  00 
400  00 
550  00 
350  00 

284  00 

300  00 
250  00 
250  00 
375  00 
450  00 

1,221  00 


10,711  00 
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Liit  of  settlers  on  the  western  section  of  Plymouth  township^  showing 
the  number  of  acres  claimed  by  eack  under  the  ith  article  of  the 
treaty  of  Washington^  and  the  value  of  the  improvements  thereon. 
Edmund  Munroe  and  Benjamin  SeweU,  proprietors. 


Names. 


A.  &  J.  and  A.  &  F.  Bishop  . 

John  Lovely . . . .' 

Thomas  Beaulean 

A.  &  F.  Bishop 

W.  &  J.  Bishop 

Amos  Bishop 

John  Flannery 

Patrick  Planner/. • 

A.  Giherson's  heirs « 

Charles  Hammond  ...•..••« 

William  Whit^ 

William  Day 

James  Guigey • 

Daniel  Turner 

Isaac  Smith 

James  Upton  • •..•• 

Samuel  Sands. 

Richard  Jordan 

William  Haley 

John  Murphey 

William  Upton •• . 

Patrick  Finland 

Sands&  Walton 

S.  Work 

J.  &E.  Doyle 

Margaret  Doyle 

Sarah  McOlauffhlin 

T.  Oiveney  and  J.  A.  Drew  , 

Edw.  Ooigey  ^ 

Samuel  EHivenport 

£.  Watson 

Oeorire  Rogers •••• 

A.cfark.r. 

Thomas  Amaden , 

Alex.  Gui^rey 

Samuel  Farley 

William  Ward 

John  L.  Higgibs 

Joseph  Barnes 


Value. 


6 

98 

75 

48 

127 

80 

51 

70 

101 

44 

64 

83 

189 

115 

58 

138 

461 

33 

74 

67 

136 

121 

16 

21) 

39$ 

126 

199 

136 

251 

100 

115 

140 

99 

77 

3S 

32 

56 

75 

51 

3,385 


«800  00 

400  oa 

700  06i 

300  00. 

600  00 

300  00 

175  00 

350  00 

200  00 

175  00 

400  00 

400  00 

600  00 

500  00 

500  OO 

700  00 

2,064  oa 


100  00 

265  00 

500  00 
650  00 
300  00^ 
800  00 
400  00 
300  00 
500  00 
100  00 
450  00 
400  00 
275  00 
275  00 
300  00 
450  00 

15,229  00 
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List  of  aeiUers  on  the  eastern  section  of  Plymouth  township,  {Drew  and 
.MansoUy  froprietorSj)  showing  the  rnmAer  of  acres  daimed  by  e(zch 
under  the  ith  article  of  the  treaty  of  Washington^  and  the  value  of 
improvements  thereon. 


Names. 


Value. 


{Thomafl  RuaieU 

John  Runell < 

Job  Everett 

John  L.  Higgins , 

Joeeph  Barnes  and  Ward  , 

k&  J.  fiames. 

Patrick  Flannery 

J*hoiiias  Flannery  •  • 

Oeorge  White 

George  Dean 

Joseph  Fisher. 

Samuel  Dean 

Martin  Murraj 

John  Sterling ••••• 

fohn  McDonald ^ . 

benry  Hurd 

William  Landy 

Michael  McKinney 


f700  00 
600  00 
275  00 


300  00 
30  00 
550  00 
700  00 
250  00 
400  00 
532  00 
100  00 
575  00 
375  00 
275  00 
275  00 
406  00 


6,337  00 


VARIATION  OP  BOUNDARY  LINK. 

A  further  claim  is  presented  for  indemnity  for  a  quantity  of  land 
which  was  lodt  to  the  proprietors  by  the  adoption  m  the  treaty  of 
Washington  of  a  conventional  line  from  the  monument  at  the  head 
of  the  St;  Croix,  bearing  westward  from  the  direct  north  line  required 
by  the  treaty  of  1783. 

!  By  the  treaty  of  1783  the  boundary  of  the  two  countries  was  to  be  a 
lin^  drawn  from  the  source  of  the  St.  Croix  "  directly  north"  to  the 
highlands.  By  the  treaty  of  1814  it  was  provided  that  commissioners 
flhould  be  appointed  to  ascertain  and  determine  the  points  men- 
tioned, &c. 

I  The  point  to  be  regarded  as  the  ^'  head  of  the  St.  Croix"  was  fixed 
upon  by  the  two  governments  in  1794,  and  a  monument  was  erected 
to  mark  the  spot.  The  ^^  direct  north"  line  from  that  point  was  never 
surveyed  and  marked  by  the  two  governments,  although  some  at- 
tempts were  made  for  that  object.  In  1804  surveyors,  under  the  di- 
rection and  authority  of  the  State  of  Massachusetts,  run  and  marked 
a  north  line — up  to  which  the  State  made  sundry  grants  of  land— ^ 
khich  line  corresponds  very  nearly  with  that  run  in  1840  by  Major 
Graham,  of  the  United  States  topographical  engineers,  and  which  is, 
without  doubt,  the  true  line  of  the  treaty  of  1783.  The  line  adopted 
by  the  treaty  of  Washington  of  1842  did  not  pretend  to  be  the  old 
treaty  line^  but  a  conventional  line  run  and  marked  by  an  exploring 
party  sent  oat  by  the  joint  commisision  appointed  under  the  treaty  of 
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Ghent,  but  never  claimed  hj  either  party  as  being  the  recognized 
treaty  line. 

The  proposition  to  adopt  this  new  line  was  made  by  Lord  Ashbnr- 
ton  to  Mr.  Webster  in  his  letter  dated  June  21,  1842,  in  which  he 

{proposes,  '^  without  at  all  doubting  the  accuracy"  of  Major  Graham's 
ine,  to  adopt  the  ^^  exploring  line,"  as  being  better  established  and 
recognized.  And  to  this  proposition  of  the  British  minister  Mr. 
Webster  assented,  notwithstanding  the  Maine  commissioners  remon- 
strated against  it,  in  a  letter  addressed  to  Mr.  Webster,  dated  July 
16,  1842,  in  which  they  inform  him  that  the  proposed  line  would 
**  cut  off  a  portion  of  the  grants  made  long  before  by  Massachusetts ; 
that  it  was  well  known  not  to  be  the  true  line ;  and  that  it  would  take 
from  Maine  a  strip  of  territoiy  nearly  a  mile  wide  where  it  crosses 
the  St.  John's,  and  diminishing  in  width  until  it  came  to  a  point  at 
the  monument.  The  quantity  of  land  lost  to  individual  proprietors 
by  this  change  in  the  line  is  represented  to  be  about  ten  thousand 
acres,  for  which  indemnity  is  asked. 

Diagrams  of  the  towns  portions  of  which  were  thus  cut  ofT,  with 
affidavits  of  surveyors  of  the  number  of  acres  lost,  with  some  other 
testimony  in  relation  thereto,  has  been  exhibited,  and  are  submitted 
with  the  papers  in  these  cases. 
All  of  which  is  respectfully  submitted. 

N.  0.  TOWLE, 
Agtnif  dtc. 


TESTIMONY  IN  RELATION  TO  THE  POSSESSORY  CLAIMS. 

Statement  of  David  0.  Parka. 

I,  David  0.  Parks,  of  Eaton  grants  of  lawful  age,  depose  and  say: 
That  I  came  on  to  the  grant  in  1826,  then  in  the  sixteenth  year  of 
™y  age.  The  lot  now  occupied  by  Abel  Humphrey  was  then  improved 
by  my  brother  Moses.  He  had  made  a  chopping  on  it  of  alx>ut  an 
acre.  He  lived  with  my  father.  He  was  drowned  the  next  year.  It 
was  called  afterwards  the  Parks  claim,  and  we  considered  it  as  belong- 
ing to  the  family.  It  was  in  consequence  of  our  claim  that  nobody 
took  possession  of  it.  I  left)  home  in  1836.  In  1838  I  found  Abel 
Humphrey  in  possession  of  it.    My  brother  left)  no  family  of  his  own. 

Question  by  Dr.  Towle.  What  is  the  present  value  of  the  improve* 
ments  on  the  Abel  Humphrey  lot? 

Answer.  About  three  hundred  dollars. 

Question  by  same.  What  was  the  value  of  those  improvements  in 
1842? 

Answer.  I  think  the  improvements  then  were  not  as  valuable  as  at 
the  present  time.  t 

In  1842,  on  the  half  of  the  Lawrence  Kelly  lot,  bought  by  Stephen 
Sands,  there  was  a  clearing  of  six  acres,  and  a  los  bouse  on  one  part; 
and  a  clearing  of  ten  acres  and  a  log  house  on  the  other  part.  The 
houses  were  new^  and  worth  about  forty  dollars  each. 
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When  I  left  homei  in  1835,  the  lots  now  occupied  by  John  Murphy 
and  William  Upton  were  occupied  by  Thomas  EUenwood.  He  had 
a  wife  and  lived  on  them,  and  was  taking  off  crops. 

The  clearing  and  possession  of  Mr.  House  was  made  before  I  left 
home  in  1835,  and  has  been  kept  up  to  this  time  since  1838. 

In  1638,  when  I  returned  home,  JPatrick  Finland  was  living  on  the 
lot  he  now  occupies.  That  possession  was  occupied  when  I  left  home, 
and  was  one  of  the  oldest  possessions  on  the  grant. 

At  the  time  of  the  treaty,  on  the  lot  now  occupied  by  Patrick  Fin- 
land, there  were  eight  acres,  or  more,  cleared,  and  a  log  house  and 
ham. 

DAVID  0.  PARKS. 


StAn  OF  Maikb,  Aroontookj  m. 

Taken  and  subscribed  before  me,  this  15th  September,  1856. 

N.  C.  TOWLE, 
Agent  United  Slates  Senate  to  takepvo/f  <to. 


Statement  of  Charlea  Buber. 

I,  Charles  Buber,  of  letter  H.,  testify  and  say  :  That  in  1828  I  and 
my  brother  David  settled  on  adjoining  lots  in  Plymouth  grant,  and 
continued  to  occupy  till  about  1840,  when  we  both  sold  to  John  B. 
Wenig.  My  lot  is  now  occupied  by  Joseph  B.  Fisher.  In  my  sale  to 
Wenig  I  reserved  a  half  acre  for  a  graveyard.  My  brother's  lot  is 
now  occupied  by  Samuel  Deane  and  Georee  Deane.  It  has  been  con- 
tinuously occupied  since  my  brother  sold  it.  The  northerly  portion 
of  the  lot  occupied  by  Samuel  Deane  was  derived  from  one  White's 
poflseasion,  but  the  largest  portion  of  it  was  my  brother^s  possession. 

hifl 
CHARLES  +  BUBEB. 

mark. 

I  also  depose  and  say  that  George  Murghussen  followed  House  in 
the  possession  and  improvement  of  the  House  lot. 

his      

CHABLES  X  BUBEB. 

'  mark. 

I  also  depose  and  say  that  more  than  twenty  years  ago  Antony 
Keane  bought  of  Nathaniel  Churchill,  for  ten  pounds,  a  possession 
which  includes  the  lot  now  occupied  by  Patrick  Finland,  to  whom 
Keane  sold. 

his 

CHABLES  +  BUBEB. 

mark. 
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State  of  Maine,  > 
Aroostook.         ] 

Taken  and  subscribed  before  me,  this  15th  day  of  September,  1856. 

N.  C.  TOWLE, 
Agent  of  United  States  Senate  to  take  proof,  dec. 


Isaac  Smith's  statement. 

I,  Isaac  Smith,  of  Plymouth  grant,  depose  and  say :  That  my 
brother-in-law,  George  Redicker,  bought  of  William  Everett  a  part 
of  the  House  possession,  and  sold  the  same  to  Bichard  Jordan. 

In  1844  I  purchased  of  William  Everett  the  lot  I  now  occupy,  which 
then  included  a  lot  I  sold  in  1853  to  Samuel  Sands.  This  was  a  part 
of  a  possession  of  Daniel  Turner,  which  is  one  of  the  oldest  possessions 
on  the  grant.  The  part  I  sold  to  Samuel  Sands  was  as  old  a  posses- 
sion as  the  part  I  retained.  Last  summer  I  repurchased  of  him.  In 
the  report  of  the  Maine  commissioners  the  part  I  retained  is  set  down 
as  possessed  six  years  before  the  treaty,  but  the  Sands'  part  is  put 
down  as  a  later  possession.     This  is  a  mistake. 

ISAAC  SMITH, 

State  op  Maine,  >  ^ 
Aroostook.  \ 

Taken  and  subscribed  before  me,  this  15th  day  of  September,  1856. 

N.  C.  TOWLE, 
AgevU  United  States  Senate,  dec. 

Memorandum. — ^Bichard  Jordan  produced  a  deed  from  George  Re- 
dicker. 


I,  John  Murphy ,  of  Plymouth  grant,  depose  and  say :  That  the  House 

g»ssession  in  1842  was  occupied  by  George  Murghesson,  a  Sootchman. 
0  was  my  next  neighbor.  He  then  had  a  clearing  of  about  twelve 
acres,  and  a  house  and  barn.  When  he  moved  away,  about  nine  years 
ago,  he  sold  what  he  retained  of  the  possession  to  Cornelius  Gambeen. 
I  have  heard  that  he  had  before  sold  a  part  to  William  Everett. 
&ambeen  sold  to  Hiram  Hall,  who  sold  to  William  Haley,  who  has 
since  sold  to  John  Buber. 

JOHN    +  MURPHY. 

mark. 

'  State  op  Maike,  ) 
Aroostook.        \    * 
Taken  and  subscribed  before  me  this  15th  September,  1866. 

N.  C.  TOWLE, 
Agent  U.  S.  Senate  to  take  proofs,  dbc. 

Mem. — Mr.  John  Buber  exhibited  a  deed  in  due  form  from  William 
Haley  of  lot  21,  as  described  in  report  of  Maine  commissioners. 
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Statement  of  PaJtrick  Coidey. 

I,  Patrick  Conlev,  of  Eaton  grant,  of  lawful  ^e,  depose  and  say : 
That  I  sold  a  possession  six  years  ago  to  Edward  and  James  Doyle, 
for  six  hundred  and  fifty  dollars.  The  improvement  was  worth  at 
least  as  much  in  1842.  I  came  on  to  the  grant  about  the  year  1830. 
There  were  then  only  two  or  three  settlers.  There  had  been  no  cut- 
ting of  timber  except  the  winter  before  I  came.  The  timber  then  cut 
was  on  the  brow  of  the  river.  Aflfcer  I  came,  there  was  a  good  deal  of 
catting  by  people  from  New  Brunswick. 

his 

PATRICK  X  CONLEY. 

mark 

Gso.  H.  Wksxon,  witness  to  the  signature  of  Patrick  Gonley. 


Stiis  of  Mains,  Aroostook^  ea. 

Taken  and  Bubecribed  before  me^  this  13th  September,  1866. 

N.  0.  TOWLB, 
Agent  TJ.  8.  Senate  to  takefroofy  dtc^ 


Statement  of  James  Doyle. 

I,  James  Doyle,  of  letter  H.  plantation,  in  the  State  of  Maine,  of 
lawful  age,  depose  and  say :  That  in  company  with  my  brother  Ed- 
ward, I  purchased  in  1850  the  possession  of  forty-three  and  three- 
qaarters  acres,  in  the  Eaton  grant,  of  Patrick  Conley,  for  six  hundred 
and  fifty  dollars.  The  possessions  in  that  quarter  will  not  sell  for  so 
mach  money  as  when  I  purchased,  and  were  not  so  high  in  price  when 
I  purchased  as  they  were  ten  years  before. 

The  settlers  and  occupants  on  the  Eaton  and  Plymouth  grants,  in 
ooQseqnence  of  the  doubts  and  uncertainty  as  to  obtaining  their  titles 
under  the  treaty  of  Washington,  have  not  increased  their  improve- 
ments since  1842,  but  they  have,  in  fact,  become  less  valuable,  by  the 
decay  of  buildings  and  the  wearing  out  of  clearings. 

JAMES  DOYLE. 


AsonsiooK,  88.  Sbptbubbr  13,  1866. 

Personally  appeared  James  Doyle,  and  made  oath  that  the  above 
statement  by  him  subscribed  is  true. 
Before  me:  N.  0.  TOWLE. 

Agent  V.  8.  Senate^  autharused  to  take  proof  in  certain  cases. 


Statement  qf  James  Walton. 

I,  James  Walton,  of  Eaton  grant,  of  lawful  age,  depose  and  say : 
That  my  deed  from  my  stepfather,  Stephen  Sands,  of  about  one-half 
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of  the  possession  which  he  purchased  of  Lawrence  Kelley,  was  burnt 
up  when  mj  house  was  burned,  which  is  the  reason  I  am  not 
able  to  produce  it.  I  have  been  in  possession  under  the  deed  fourteen 
or  fifteen  years. 

hit 
JAMES  +  WALTON. 

mark. 


Statb  of  Maine,  Aroostook^  ss. 

Taken  and  subscribed  before  me  this  13th  September,  1856. 

N.  C.  TOWLE, 
Agent  U.  S.  Senate  to  take  proof  j  dke. 


Statement  of  Patrick  KeUey. 

I,  Patrick  Kelley,  of  Eaton  grant,  of  lawfol  ase,  depose  and  say : 
That  my  brother,  Lawrence  Kelley,  sold  about  half  of  his  original  pos- 
session to  Stephen  Sands,  who  sold  a  part  of  it  to  his  stepson,  James 
Walton,  and  another  part  to  Cornelius  Gampeen,  who  afterwards  sold 
to  James  Walton.  Tne  half  sold  by  my  brother  to  Sands  had  been 
occupied  and  claimed  by  him  as  long  as  the  half  which  he  retained. 

his 

PATEICK  +  KELLEY. 

mark. 

I  know  the  facts  above  stated  by  Patrick  Kelley  to  be  true. 

WILLIAM  BUBES. 

Statb  of  Madtb,  Aroostook^  ss. 

Taken  and  subscribed  before  me,  this  13th  September,  1856. 

N.  C.  TOWLE, 
Agent  27.  ^8^.  Senate  to  take  proof,  dc. 


Statement  of  John  Ncland. 

I,  John  Noland,  of  Plymouth  grant,  depose  and  say  that  I  sold  to 
Patrick  Finland  the  lot  he  afterwards  sold  to  John  Murphy  and  James 
Shay;  I  was  in  possession  of  it  about  one  year.  I  bought  of  Antony 
Keane,  who  had  oeen  in  possession  fully  five  or  six  years  before  I 
bought.  I  am  one  of  the  first  settlers  on  the  river,  and  lived  at  that 
time  about  three  miles  below  the  lot.  I  do  not  know  how  long  Patrick 
Finland  kept  the  lot  before  he  sold  to  Murphy  and  Shay. 

his 

JOHN  +  NOLAND. 

iBMrk. 
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Staib  of  MainBi  Aroostook  J  sa. 

Taken  and  subscribed  before  me,  this  16th  September,  1856. 

N.  0.  TOWLB, 
Agmt  U.  8.  Senate  to  takeproo/,  do. 


Statement  of  John  Murphy. 

ly  John  Murphy,  of  Plymouth  grant,  depose  and  say:  That  I 
bought  the  possession  of  the  lot  I  now  occupy  of  Patrick  Finland  a 
a  short  time,  not  more  than  a  year,  before  the  treaty.  Patrick  Fin- 
land was  then  in  possession.  On  my  lot,  in  1842,  there  was  no  im- 
proYement,  except  a  log-house,  which  I  built.  I  bought,  with  James 
Shay,  what  had  been  one  lot,  of  Patrick  Finland.  In  dividing  with 
Shay,  I  took  the  part  on  which  there  was  no  improvement.  The  part 
felling  to  James  Shay  in  the  division,  is  now  occupied  by  William 
Upton.  On  this  part,  at  that  time,  there  were  about  four  acres  under 
grass,  six  other  acres  felled,  and  no  buildings  of  value. 

JOHN  MUBPHT. 


State  of  Maine,  Aroostook^  ss. 

Taken  and  subscribed  before  me,  this  fifteenth  day  of  September, 
1856. 

N.  0.  TOWLE, 
Agent  U.  S.  Senate  to  take  proof  y  ike. 


Statement  of  Patrick  Canley. 

I,  Patrick  Conley,  of  Eaton  grant,  of  lawful  age,  depose,  and  say  : 
That  the  possession  of  Frank  Gallahar,  afterwards  purchased  by  Den- 
nis Hale,  was  commenced  four  or  five  years  after  my  settlement  on  the 
grant,  which  was  made  in  December,  1829,  as  I  am  now  able  to  fix 
the  date  from  an  examination  of  my  papers.  Gallahar  did  not  work 
on  the  lot  all  the  time,  but  claimed  it,  and  it  was  called  his  lot.  At 
the  time  of  his  sale  to  Dennis  Hale,  he  was  living  at  the  mouth  of  the 
Aroostook  river. 

his 

PATRICK  +  CONLEY. 

mark 


Statb  of  MainBi  Aroostook,  sa. 

Taken  and  subscribed  before  me,  this  thireenth  day  of  September, 
1856. 

N,  C.  TOWLE, 
Agent  U.  S.  Senate  to  takeproof.  dtc. 
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Statement  of  Patrick  KcUy. 

I,  Patrick  Kelly,  of  Eaton  grant,  of  lawful  age,  depose,  and  saj: 
That  when  I  settled  on  the  grant  there  was  a  possession  occupied  hj 
Frank  Gallahar,  afterwards  purchased  by  Uennis  Hale.  Dennis  Hale 
did  not  take  a  deed  from  Frank  Gallahar  until  about  1840,  but  had 
purchased  and  occupied  a  considerable  time  before,  although  he  had 
not  completed  his  payments.  I  settled  on  the  grant  twenty-one  years 
ago  last  July. 

his 

PATRICK  +  KELLY. 

mark 

SiATB  OF  Maine,  Aroostookj  bb. 

Taken  and  subscribed  before  me,  this  thirteenth  day  of  September, 
1866. 

N.  0.  TOWLE, 
Agent  U.  8.  SemUe  to  take  proofs  dc. 


Testimony  of  Dennis  Hale. 

I,  Dennis  Hale,  of  Eaton  grant,  of  lawful  age,  depose  and  say: 
That  in  the  year  following  the  Aroostook  war — I  mean  in  the  spring 
after  the  winter  of  that  war — ^I  bought  Francis  Gallahar's  possession 
on  said  grant,  and  moved  on  to  it.  I  paid  him  twenty-five  dollars 
for  it.  He  was  then  living  with  his  wife's  frit*nds  at  the  mouth  of  the 
Aroostook  river.  His  possession  appeared  to  be  six  or  eight  years  old 
when  I  bought  it.  It  was  called  Gallahar's  improvement  in  the 
neighborhood.     The  Gallahar  possession  covered  the  lot  now  occu- 

Eied  by  me,  the  lot  occupied  by  my  son  Elisha  Hale,  and  the  east 
alf  of  the  lot  occupied  by  James  Keagan.  My  son  Blisha  derives  his 
title  from  me  directly.  James  Keagan  derives  his  title  from  me 
through  my  stepson,  Hyell  Rockwell.  I  was  born  in  Ireland,  and 
naturalized  about  seven  years  ago. 

hit 

DENNIS  X  HALE. 

mark. 


BiATB  ov  Maine,  Arooslooh^  ss. 

Taken  and  subscribed  before  me,  this  13th  September,  185B. 

N.  C.  TOWLE, 
Agent  United  States  Senate  to  take  proof,  dc. 
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Statement  of  James  Oiggey, 

I,  James  Oiggey,  of  Plymouth  grant,  of  lawful  age,  depose  and 
say  :  That  the  lot  on  said  grant,  occupied  by  Patrick  Finland,  was  oc- 
cupied twenty-five  or  twenty-Bix  years  ago,  when  I  came  to  settle  on 
the  grant.  It  was  then  occupied  and  improved  by  Antony  Keane, 
of  whom  Patrick  Finland  purchased  the  possession,  about  the  time  of 
the  Aroostook  war.  Antony  Keane  continued  to  crop  and  occupy  the 
lot  until  he  sold  out  to  Patrick  Finland.  Antony  Keane  and  Patrick 
Finland  are  both  Irish  born. 

his 

JAMES  X  GIGGET. 

mark. 


State  of  Mainb^  Aroastoaky  as. 

Taken  and  subscribed  before  me,  this  13th  September,  1866. 

N.  C.  TOWLE, 
Agent  United  States  Senate  to  take  proof  dc. 


Statement  of  Abel  Humphrey, 

I,  Abel  Humphrey,  of  Eaton  grant,  of  lawful  age,  depose  and  say : 
That  in  1838  I  moved  on  to  the  Moses  Parks'  possession.  I  consulted 
the  Parks  family,  and  was  assisted  in  settling  by  George  Parks,  a 
brother  of  Moses.  The  father  of  Moses  was  an  old  man,  and  trans- 
act^ little  or  no  business.  The  mother  of  Moses  principally  managed 
the  affairs  of  the  family.  I  asked,  and  obtained,  her  permission  to  go 
on  to  the  lot. 

In  1842,  the  clearing  on  the  Dennis  Hale  lot  was  about  fifteen  acres; 
on  the  £li8ha  Hale  lot  about  six  acres.    They  both  had  log  houses  and 

bams. 

hii 
ABEL  X  HUMPHREY. 

mark. 


8tatr  ov  Maiitb,  Aroostook^  sa. 

Taken  and  subscribed  before  me,  this  16th  of  September^  1856. 

N.  C.  TOWLE, 
Agent  United  Slates  Smate  to  take  proof,  (tc. 
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Copy  ofResdve  of  Maine  of  August  9,  1849. 

RESOLVE  in  favor  of  certain  setUers  upon  the  public  lands. 

Besalvedj  That  the  land  agent  is  hereby  authorized  to  convey  a  lot 
of  land,  not  exceeding  one  hundred  and  twenty  acres,  to  each  of  the 
settlers  upon  lands  of  this  State,  in  the  territory  formerly  in  dispute 
between  the  United  States  and  Great  Britain,  who  has  not  heretofore 
received  land  under  the  treaty  of  Washington,  whenever  he  shall  pro- 
duce satisfactory  evidence  of  being  actually  settled  on  said  lot  at 
the  date  of  the  aforesaid  treaty ;  and  whenever  the  land  agent  of 
Massachusetts  shall  be  authorized  to  unite  in  said  conveyance,  he  is 
further  empowered  to  join  said  agent  in  the  execution  of  deeds  to  all 
persons  producing  satisfactory  evidence  of  having  been  settled  as 
aforesaid  on  the  joint  lands  of  the  States  of  Maine  and  Massachusetts. 


TBBrnMONY  IN  RELATION  TO  THE  LOSS  OF  TIMBKB. 

Testimony  of  Oeorge  OrawOuim. 

I,  (}eorge  Grantham,  of  Presque  Isle,  of  lawful  age,  depose  and 
say  :  That  I  came  on  to  the  Aroostook  river  in  1834,  and  settled  on  a 
lot  in  township  G,  about  a  mile  above  the  Eaton  line.  After  living 
there  two  years,  I  moved  ftirther  up  the  river  to  township  13,  in  the 
4th,  where  I  lived  ten  years.  My  travel  was  up  and  down  the  river 
in  boats  to  obtain  my  supplies,  &c.  I  averaged  making  the  journey 
twelve  times  in  a  year.  In  the  winter  I  travelled  on  the  ice  on  the 
river.  In  the  winter  of  1834-5,  there  was  a  large  operation  on  the 
Plymouth  and  Eaton  grants  by  the  two  brothers  Brown,  who  lived 
then  and  live  now  between  the  mouths  of  the  Aroostook  and  Tobique. 
The  following  year  there  was  a  large  operation  by  Thomas  Sutherland, 
a  province  man,  then  residing  on  the  Plymouth  grant.  Sutherland 
cut  two  years.  I  recollect,  among  other  operators,  one  Wolverton, 
who  cut  on  the  Little  Madawaska,  who  then  lived  on  the  St.  John  ; 
the  Burselys,  province  men,  now  living  at  the  Grand  Falls ;  the 
Bogerses,  of  Woodstock,  and  Hallingwood  Murphy  (in  1834-6),  then 
living  on  the  St.  John's  river.  There  were  heavy  operations  every 
year  until  the  posse  came  on  in  the  winter  of  1838-9,  and  some  opera- 
tions then  going  on  were  broken  up  by  the  posse.  During  all  this 
time  the  jurisdiction  on  the  Aroostook  river  was  wholly  exercised  by 
the  province  authorities.  McLaughlin,  the  British  warden,  collected 
a  duty  of  eght  shillings,  province  money,  per  ton  on  all  timber  cut  on 
the  Aroostook.  He  was  up  the  river  two  or  three  times  every  year, 
taking  an  account  of  the  cuttings,  and  the  province  merchants  who 
supplied  the  operations  ^ave  bonds  to  be  responsible  for  the  duty. 
He  always  forbid  the  cuttmgs,  but  the  understanding  was  that  he  did 
so  only  as  a  matter  of  form,  and,  in  fact,  if  the  duty  was  paid,  there 
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was  no  opposition  to  the  cnttings,  or  to  the  sale  of  the  timher  in  the 
province.  No  jurisdiction  was  asserted  by  Maine  until  1839,  and  no 
claims  interposed  by  or  on  behalf  of  United  States  proprietors. 

I  have  been  a  practical  lumberman  in  this  region  since  1819.  I 
have  been  over  the  Eaton  and  Plymouth  grants.  In  my  judgment, 
they  would  have  cut,  in  a  state  of  nature,  one  ton  of  large  merchanta- 
able  pine  and  one  thousand  feet  board  measure  of  logs  to  the  acre. 

From  1834  to  1839,  the  stumpage  we  paid  on  the  river  was  one  dol- 
lar and  sixty  cents  per  ton,  being  the  eight  shillings  (province  cur- 
rency) which  we  paid  to  the  British  warden  as  a  duty« 

In  the  winter  of  1832-3  I  cut  on  the  St.  Francis,  and  in  the  spring 
of  1833  I  paid  this  duty  to  the  agent  of  McLaughlin.  It  was  under- 
stood in  the  county  that  after  tne  Duteh  award  was  rejected,  some 
arrangement  was  made  by  which  the  province  authorities  were  au- 
thorized to  collect  this  duty. 

Question  by  Dr.  TowU. — How  much  timber  had  been  cut  on  Eaton 
and  Plymouth  before  you  came  on  to  the  Aroostook  P 

Answer. — Not  much.  The  settlements  had  been  just  commenced 
on  the  river.  There  were  on  it  at  that  time  only  three  horses,  and 
yery  few  oxen.  It  was  about  this  time  that  the  timber  began  to  fail 
on  the  Tobique,  and  attention  began  to  be  turned  to  the  Aroostook. 

If  there  had  been  no  intorference  by  the  British  authorities  in  col- 
lecting duty  the  cuttines  would  have  been  larger. 

Qu^ion  by  Dr.  TowU. — ^What  assertion  (if  any)  of  private  owner- 
ship over  the  Eaton  and  Plymouth  was  made  prior  to  1839  ? 

Answer. — In  1835  a  Mr.  Spear,  of  Boston,  came  on  and  stopped  at 
my  house,  claiming  to  represent  the  owners*  I  understood  that  he 
took  down  the  names  of  the  settlers. 

Question  by  Dr.  TowU. — Did  the  lumbermen  cut  lumber  wherever 
they  found  it,  without  regard  to  ownership  ? 

Answer. — ^They  did.  The  only  obstruction  was  the  duty  collected 
hy  the  British  authorities. 

Question  by  Dr.  Towle. — ^How  much  timber  was  taken  from  those 
giants  from  1834  to  1839  ? 

Answer. — A  great  deal,  but  I  cannot  tell  how  much.  The  operations 
of  1834  and  1835  and  1836  took  off  the  cteam  of  the  timber.  Not  much 
of  the  log  timber  had  been  taken  in  1839.  In  my  judgment  two-thirds 
of  the  ton  timber  had  then  been  taken  off. 

GEORGE  GBANTHAM. 


Skazb  op  Mains,  Aroostook^  ss. 

Taken  and  sabscribed  before  me  this  seventeenth  day  of  September, 

1866. 

N.  C.  TOWLE, 
Agent  U.  S.  Senate,  do. 
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Statement  of  Stephen  B.  PaUee. 

I,  Stephen  B.  Pattee,  of  Section  D,  (Fort  Fairfield,)  of  lawful  age, 
depose  and  say :  That  I  went  on  to  the  Aroostook  river  in  January, 
1839,  with  the  civil  posse,  and  remained  about  fifteen  months.  I 
commenced  the  erection  of  my  mills  at  Fort  Fairfield  in  1842,  and 
have  lived  there  since.  In  1854,  in  company  with  Mr.  Whiddeu, 
under  commission  from  the  State  of  Maine,  I  appraised  the  valuo  of 
certain  settlers'  improvements  on  the  Eaton  ana  Plymouth  grants. 
The  third  commissioner,  Mr.  Hutchinson,  was  not  present  at  the  ap- 
praisement, but  concurred  in  it  subsequently.  Our  appraisement  wai 
cased  upon  a  personal  examination  of  the  lots,  and  included  improve- 
ments of  land  as  well  as  buildings.  We  found,  as  a  general  rule, 
that  our  appraisements  agreed  with  the  values  of  the  improvements, 
as  estimated  in  the  neighborhood. 

These  improvements,  with  a  few  exceptions,  have  not  been  in- 
creased since  my  residence  at  Fort  Fairfield,  the  settlers  being  dis- 
couraged by  the  condition  of  their  titles. 

Farms  in  my  vicinity,  and  generally  through  Aroostook  oountj, 
have  depreciated  in  price  since  the  period  of  say  five  years  after  the 
Aroostook  war.  There  was  then  a  disposition  to  emigrate  into  the 
county,  and  farms  could  be  readily  sold  for  cash.  Since  about  1845, 
the  tendency  has  been  to  emigrate  to  the  western  States,  and  the 
selling  price  of  our  agricultural  property  has  depreciated  about  one 
third. 

In  1842  the  selling  price  of  State  settling  lands  was  one  dollar  per 
acre.  At  that  time,  if  the  proprietors  of  the  Eaton  and  Plymouth 
grants  had  compromised  with  the  settlers  at  two  dollars  per  acre  for 
the  original  value  of  the  soil,  independent  of  the  timber  which  had 
been  taken  ofi^,  and  independent  of  the  improvements,  it  would  have 
been  a  fair  adjustment.  This  would  have  been  a  double  price,  in 
consequence  of  the  settlers  having  taken  the  lots  fronting  on  the 
river.  In  1839  the  pine  timber  had  been  mostly  taken  from  both  the 
Eaton  and  Plymouth  grants.  They  were  originally  well  timbered 
withpine.  That  timber,  if  now  standing,  could  be  sold  for  one  half 
of  the  proceeds  of  the  sale  of  it  delivered  at  St.  John.  The  average 
price  of  timber  of  that  character  at  St.  John  during  the  last  four 
years  has  been  about  nine  dollars  per  ton. 

When  I  went  on  in  1839  with  the  civil  posse,  we  found  trespassing 
actually  going  on  upon  both  the  Eaton  and  Plymouth  grants.  The 
principal  trespasser  was  Plummer,  who  had  got  out  from  Plymouth 
about  fifteen  hundred  tons. 

In  1854  and  1855  I  was  a  member  of  the  House  of  Representatives 
of  Maine.  In  1849  I  was  appointed  deputy  collector  and  inspector 
at  Fort  Fairfield  by  the  United  States  collector  at  Passamaquoddy. 

From  1839  to  1842,  pine  timber  which  would  now  sell  at  St.  John 
at  nine  dollars  per  ton  would  have  sold  at  about  six  dollars  per  ton. 
[This  was  an  answer  to  question  by  Dr.  Towle.] 

Question  by  Dr.  Towle. — What  would  have  been  a  fair  and  juet 
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price  for  tlie  settlers  to  have  paid  the  proprietors  in  1842,  in  order  to 
nave  obtaioed  a  fee-simple  title  to  their  possessions? 

Answer. — Two  dollars  per  acre. 

Question  by  Dr.  Towle. — Do  you  think  that  the  value  of  the 
improvements  has  increased,  ur  otherwise,  since  1842  ? 

Answer. — It  has  not  increased.  The  choppings  have  been  enlarged, 
but  the  former  clearings  have  been  neglected,  and  are  depreciated. 

Question  by  Dr.  Towle. — Did  the  sums  given  in  your  report  as  the 
value  of  the  improvements  include  the  value  of  the  soil? 

Answer. — They  did  not. 

Question  by  Dr.  Towle. — Upon  what  principles  did  you  make  your 
appraisement  of  improvements  ? 

Answer. — We  appraised  them  at  the  rates  at  which  similar  im- 
provements were  bought  and  sold  in  that  vicinity.  We  made  a  par- 
ticular examination  of  the  buildings  and  clearings  in  each  case. 

Question  by  Dr.  Towle. — How  would  the  value  of  the  improve- 
ments commenced  prior  to  1842,  but  not  as  early  as  1836,  compare 
per  acre  with  the  value  of  the  improvements  commenced  as  early  as 
1836? 
Answer. — It  would  be  about  the  same. 

Question  by  Dr.  Towle. — Are  the  lots  fronting  on  the  river  gene- 
rally rated  at  double  the  value  of  back  lots  ? 

Answer. — They  are.  The  location  is  better,  and  the  intervals  on 
the  river  are  considered  our  richest  lands.  I  own  myself  seventy-five 
acres  on  the  Aroostook  river,  in  letter  D,  which  I  would  not  sell  at 
less  than  twenty-five  dollars  per  acre. 

STEPHEN  B.  PATTEE. 


State  of  Maine,  ArooaiooTcy  as. 
Sworn  and  subscribed  before  me  this  17th  day  of  September,  1856. 

N.  C.  TOWLE, 
Agent  U.  8.  Senate  to  take  and  receive  proof  ^  do. 


SicUement  of  John  McCluskey. 

I,  John  McCluskey,  of  Houlton,  of  lawful  age,  depose  and  say :  That 
I  have  resided  at  Houlton  since  1840,  and  have  been  engaged  in  lum- 
bering on  the  Aroostook  and  St.  John's.  From  one  third  to  ono 
half  of  all  the  lumber  cut  on  the  Aroostook  is  cut  by  me.  I  have 
stores  at  Fort  Fairfield  and  Presque  Isle.  I  have  paid  the  past  winter 
as  high  as  ten  dollars  per  1,000  feet  board  measure  stumpago  for  pine. 
A  ton  is  equal  to  four  hundred  and  eighty  feet.  I  am  acquainted 
with  the  Plymouth  grant,  and  better  acquainted  with  the  Eaton  grant. 
From  the  appearance  of  the  stumps  they  must  have  been  well  tim- 
bered with  pme.    The  pine  was  as  large  as  any  of  the  Aroostook  pine, 
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which  is  the  largest  pine  on  the  St.  John's  waters.  I  think  the  Eaton 
grant,  in  a  state  of  nature,  would  cut  two  thousand  feet  board  measure 
of  pine  to  the  acre.  I  first  knew  the  Eaton  grant  in  1842  or 
1843.     It  was  then  pretty  thoroughly  stripped  of  its  pine. 

Having  driven  lumber  several  years  out  of  the  Little  Madawaska, 
I  know  that  there  is  a  good  and  valuable  mill  privilege  about  twenty 
rods  from  its  entrance  into  the  Aroostook  river  in  the  Eaton  grant. 
It  is  as  good  a  privilege  as  there  is  on  the  Aroostook  river. 

There  is  a  road  running  from  Fort  Fairfield  up  the  Aroostook  river, 
on  the  south  bank,  called  the  Carriban  road.  It  runs  nine  miles 
through  the  Plymouth  and  Eaton  grants.  One  road  was  built  in 
1850,  at  a  cost  of  four  thousand  dollars.  James  A.  Drew  built  it. 
The  cost  was  assessed  on  the  proprietors  of  Plymouth  and  Eaton. 
The  road  runs  through  the  lots  fronting  on  the  river. 

Question  by  Dr.  Towle.—  How  long  have  you  lumbered  on  the  Aroos- 
took river  ? 

Answer. — Ten  years  successively. 

Question  by  Dr.  Towle. — ^How  much  has  stumpage  risen  within  that 
time? 

Answer. — It  has  risen  about  fifty  per  cent,  within  that  time,  and 
from  the  information  I  have  I  believe  that  it  has  certainly  doubled 
within  twenty  years.  In  the  winter  of  1847-'48 1  bought  stumpage  of 
the  State  on  Fish  river  at  an  average  of  three  dollars  per  1,000  feet, 
board  measure.  In  1851  or  1852  1  bought  about  six  hundred  and 
forty  acres  of  one  Ormsby  in  township  H,  three  miles  from  the  river, 
at  three  dollars  per  acre.  The  State  has  always  permitted  at  lower 
rates  than  private  nroprietors.  The  year  previous  to  my  operations 
on  the  Fish  river  aoove  alluded  to,  I  paid  the  State  on  the  same  place 
two  dollars  and  fifty  cents  per  ton,  which  is  equal  to  more  than  five 
dollars  per  1,000  feet,  board  measure. 

JOHN  McCLUSKEY. 


State  of  Mainb,  Aroostook,  as. 

Taken  and  subscribed  before  me  this  17th  September,  1866. 

N.  C.  TOWLE, 
Agent  U.  8.  Senate  to  take  proofs  de. 


Statement  of  Charles  Bvber. 

I,  Charles  Buber,  of  letter  H,  depose  and  say :  That  I  knew  about 
the  lumbering  of  Hopkins  on  the  Eaton  grant,  about  twenty-one  years 
ago.  I  do  not  know  the  quantity,  but  my  recollection  is  that  he  got 
as  much  as  four  hundred  tons.  The  winter  before,  Chandler  and 
Hooper  operated  on  the  Eaton,  and  got  off  not  less  than  six  or  seven 
hundred  tons.  One  of  their  logging  roads  is  called  the  ^'  Chandler 
road  "  to  this  day.  In  1832  or  1833,  Mr.  Brown  got  about  three  him* 
dred  tons  from  the  Plymouth,  and  hauled  it  to  a  brow  opposite  my 
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honse.  Mr.  Brown  lived  at  the  mouth  of  the  river.  The  next  year 
Hopkins  and  Parker  hanled  out  to  the  same  place  about  five  hundred 
tons.     The  next  year,  Thomas  Sutherland  hauled  out  at  the  same 

£  lace  about  two  hundred  and  iGifty  tons.  I  also  recollect  that  Benjamin 
^  fardiner  made  an  operation  about  the  same  time.  I  recollect  these 
instances  of  cutting,  because  their  landings  were  near  my  place.  The 
PJymouth  was  better  timbered  than  the  Eaton. 

his 

CHARLES  +  BUBER. 

mark. 

Stub  of  Mainb^  Aroostook,  sa. 
Bworn  and  subscribed  before  me  this  15th  September,  1856. 

N.  0.  TOWLE, 
AgmU  U.  8.  Senate  to  take  proof  ,  dc. 


Statement  by  Michael  Keane. 

I,  llicliael  Keane,  of  Eaton  grant,  in  the  State  of  Maine,  depose 
and  say:  That  I  am  sixty-one  years  of  age;  was  born  in  Ireland,  and 
cune  on  to  the  Aroostook  river  in  1831,  by  the  way  of  New  Bruns- 
wick, and  settled  on  the  Eaton  ^rant,  where  I  have  lived  ever  since. 
I  was  never  naturalized  as  a  citizen  of  the  United  States.    In  1831 
there  were  about  twenty  families  on  the  Aroostook  river.     On  the 
Eaton  grant,  Patrick  Conley,  and  Lawrence  Kelley,  and  Jonathan 
Parks,  and  Daniel  0.  Parks,  were  living  when  I  came,  having  come 
in  three  years  before.     When  I  first  knew  the  grant  but  very  little 
pine  timber  had  been  cut  off,  and  there  were  large  amounts  standing. 
The  cuttings,  when  I  came  on,  were  confined  to  a  few  lots  on  the  river. 
From  1831  to  the  time  of  the  Aroostook  war  the  quantity  of  pine 
cat  was  large,  say  eight  thousand  tons — ^perhaps  more,  perhaps  not  so 
much.     The  quality  was  the  best  in  this  region.     At  tne  time  of  the 
Aroostook  war  the  grant  had  been  pretty  much  stripped  of  its  pine. 
The  improvements  on  the  Eaton  grant,  on  the  old  improved  lots, 
have  not  increased,  but  the  contrary,  within  the  past  fifteen  years^ 
the  settlers  being  troubled  and  discouraged  about  their  titles. 

MICHAEL  KEANE. 


AbOOSIOOK,  88.  SSFXBMBSR  13,  1856. 

Personally  appeared  Michael  Keane,  and  made  oath  that  the  fore- 

King  statement  by  him  subscribed  is  true,  according  to  the  best  of 
I  knowledge  and  belief. 
Before  me,  N.  0.  TOWLE, 

Agent  U.  8.  Senate,  aiuthorixed  to  taJse  proof  in  certain  cases. 
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StatemerU  of  Patrick  KeJiey. 

If  Patrick  Kelley,  of  Eaton  grant,  of  lawful  age,  depose  and  say: 
That  I  bought  a  possession  and  settled  on  the  grant  twenty-one  years 
ago  last  July.  The  winter  before  I  settled  there  had  been  a  large 
lumbering  operation  on  the  grant,  supplied  by  Mr.  Tibbats,  of  To- 
bique,  New  Brunswick.  From  that  time,  down  to  the  Aroostook 
war,  there  was  a  great  deal  of  cutting  by  the  province  people,  bj  the 
settlers,  and  others.  There  were  operations  going  on  at  the  time  of 
the  war,  which  were  broken  up  at  that  time.  I  cut,  myself,  with 
others.  We  did  not  know  unaer  whose  government  the  territory 
would  fall.  From  the  appearance  of  the  standing  timber,  and  of  the 
stumps,  when  I  settled  here,  the  Eaton  grant  and  the  Plymouth 
grant  had  been  well  timbered.  Before  I  came,  permits  to  cut  timber 
on  them  had  been  given  by  the  authorities  of  New  Brunswick.  We 
never  heard  of  any  claims  of  United  States  proprietors  until  after 
the  Aroostook  war.  On  the  old  improvements  but  little  has  been 
done  of  late  years,  on  account  of  the  uncertainty  of  getting  our  titles 
under  the  treaty  of  Washington. 

hit 

PATRICK  +  KELLEY. 

mark. 

George  M.  Weston, 

Witneas  to  the  signature  of  Patrick  KeUey. 


State  of  Maine,  Aroostook,  ss. 

Taken  and  subscribed  before  me  the  13th  of  September,  1856. 

N.  0.  TOWLE, 

Agent  J  dec. 


Statement  of  WiUiam  Buber. 

I,  William  Buber,  of  Eaton  grant,  of  lawful  age,  depose  and  say: 
That  I  have  lived  on  said  grant  since  July,  1839.  I  first  came  on  to 
the  Aroostook  river  in  1827.  There  were  then  two  or  three  families 
on  the  grant.  The  forests  were  untouched,  and  there  were  large 
amounts  of  spruce  and  pine  timber  standing  on  the  shores.  In  1839, 
this  timber  had  been  mostly  stripped  off  from  the  front  and  back  lots. 

On  the  old  improved  lots  on  the  Eaton  and  Plymouth  grants  but 
little  has  been  doue  during  the  last  fifteen  years,  on  account  of  the  dis- 
puted title.  Drew  and  Mansur,  and  other  proprietors,  have  claimed 
it,  and  we  have  had  no  heart  to  do  much,  we  have  talked  it  over 
among  ourselves,  and  concluded  it  was  not  safe  to  lay  out  much,  until 
our  rights  were  settled  under  the  treaty  of  Washington. 

WM.  BUBEB. 
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Statb  of  Maine,  ArooHook,  88. 

Taken  and  subscribed  before  me  this  17th  September,  1856. 

N.  a  TOWLE, 
Ageni  U.  8.  Senate  to  take  proof 8^  dc. 


Statement  of  Lawrence  Kdley. 

If  Lawrence  Kelley,  of  Eaton  grant,  of  lawftil  age,  depose  and 
mj:  That  I  knew  of  the  commencement  of  Francis  Qallahar's  posses* 
rion.  He  took  off  two  crops.  He  then  lived  at  Patrick  Conley's  house. 
I  heard  of  his  sale  to  Dennis  Hale,  perhaps  eight  years  after  the  com- 
mencement of  his  possession.  The  possession  was  always  called  Gal- 
lahar's  possession,  and  he  was  understood  and  recognized  as  the  owner. 

Of  my  own  possession,  I  sold  the  up-river  half  to  Stephen  Sands. 
I  had  occupied  and  improved  the  part  I  sold  to  Sands  as  fully  as  the 
part  I  retained.  He  paid  me  a  cow,  reckoned  at  that  time  at  forty 
dollars. 

The  improvements  on  the  old  possessions  on  the  Eaton  and  Plymouth 
grants  have  gained  little,  if  any,  during  the  past  fifteen  years,  the 
settlers  being  discouraged  by  the  uncertainty  of  their  titles. 

I  settled  on  the  Eaton  grant  about  twenty-seven  years  ago.  There 
was  then  a  large  amount  of  pine  timber  on  both  Eaton  and  Plymouth. 
The  front  ridges  on  the  river  were  then  covered  with  pine.  It  was 
cat  off  every  year  from  that  time  to  the  time  oi  the  Aroostook  war 
by  settlers  and  people  from  the  province.  Mr.  Tibbatts,  Mr.  Hopkins, 
Abraham  Hammond,  and  Mr.  Giverson,  of  Tobique,  I  recollect  as 
operating.  Mr.  Tibbatts  was  the  largest  operator.  He  furnished  the 
settlers  with  supplies  to  operate  with,  and  bought  all  the  settlers  would 
haul  to  the  banks  of  the  river.  No  opposition  was  offered  to  those 
operations  by  American  proprietors.  Tne  only  person  who  asserted 
any  right  of  control  over  the  premises  was  Mr.  McLaughlin,  the 
British  warden  of  the  disputed  territory.  After  the  Aroostook  war 
these  operations  were  broken  up.  During  the  winter  of  that  war  Mr. 
Plummer  was  operating  on  Plymouth  with  twelve  horses.  His  teams 
were  broken  up  by  the  civil  posse  of  Maine.  At  the  time  of  the 
Aroostook  war  Eaton  and  Plymouth  were  pretty  thoroughly  stripped. 

his 

LAWRENCE  +  KELLET. 

mark. 


Statb  of  HAnrB,  Aroostook^  88. 

Taken  and  subscribed  before  me  this  13th  September ,  1856. 

N.  C.  TOWLE, 
Agent  U.  S.  Senate  to  take  pro(^,  do. 
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Statement  of  David  0.  Parka. 

I9  David  0.  Parks,  of  Eaton  grant,  depose  and  say  :  That  in  Haj 
or  June,  1835, 1  was  employed  by  three  gentlemen  to  explore  the 
grant  for  timber.  I  do  not  recollect  their  names,  but  my  impression 
is  that  they  Uved  in  the  western  part  of  Maine.  I  spent  two  days  with 
them,  cruising  through  the  timber.  Our  judgment  was  that  the  pine 
timber  suitable  for  ton  timber  would  average  about  a  quarter  of  a  ton 
per  acre.  We  estimated  no  pine  except  for  ton  timber.  There  had 
been  a  good  deal  cut  off  before.  When  I  returned  home  in  1838,  this 
timber  had  been  principally  removed.  The  Plymouth  grant  was 
much  better  timbered  with  pine  than  the  Eaton  grant.  We  estimated 
on  the  Eaton  that  the  timber  standing,  if  sound,  would  average  half 
a  ton  per  acre.     We  made  an  allowance  of  one  half  for  rots. 

DAVID  0.  PARKS. 

State  of  Maine,  Aroostook^  sa. 
Sworn  and  subscribed  before  me  this  16th  day  of  September,  1856. 

N.  C.  TOWLE, 
Jgent  United  States  Senate  to  take  proofs  dc. 


*  Statement  of  Elijah  L.  Hamlin. 

I,  ElijjEkh  L.  Hamlin,  of  Bangor,  of  lawftil  age,  depose  and  say: 
That  in  the  year  1838  I  was  land  agent  of  Maine.  In  the  spring  of 
that  year  I  sent  Colonel  Eben  Webster  to  report  upon  the  trespassing 
upon  the  Aroostook  and  St.  John  rivers.  In  the  fall  I  visited  the 
Aroostook  river  myself,  and  when  I  returned  left  an  agent  (Mr.  Budc- 
more)  to  look  after  the  interests  of  the  State.  The  reports  of  Colonel 
Webster  and  Mr.  Buckmore  have  been  published.  1  saw  myself  ope- 
rations in  timber  going  on  at  various  points  fis  I  passed  down  the 
Aroostook  river,  and  particularly  upon  the  Plymouth  township. 
Prior  to  1838  the  jurisdiction  of  the  State  had  not  been  exercised  for 
some  time  as  far  north  as  the  Aroostook,  and  was  then  resisted  by 
Mr.  McLaughlin,  calling  himself  the  British  warden  of  the  disputed 
territory,  on  the  ground  that,  by  an  arrangement  between  the  govern- 
ments  of  the  United  States  and  Great  Britain,  that  region  was  to 
remain  under  the  control  of  New  Brunswick  until  the  boundary  dis- 
pute was  settled.  In  the  winter  of  1839,  however,  the  jurisdiction  of 
the  State  against  trespassers  was  maintained  by  civil  and  military 
force. 

In  the  summer  of  1842  I  was  three  months  at  Fort  Fairfield.  My 
principal  object  in  remaining  there  was  to  ascertain,  by  ezaminatioa 
and  inquiry,  the  condition  of  the  lands  and  timber  upon  'the  Aroos- 
took river,  with  a  view  to  purchases.  With  the  exception  of  ronote 
tracts  of  land,  I  found  that  very  little  valuable  timber  was  left.     Of 
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the  Plymouth  township,  which  adjoins  the  township  in  which  Fort 
Fairfield  is  situated,  I  made  a  particular  examination,  at  the  request 
of  Frederick  Hohbs,  esq.,  who  was  the  agent  and  attorney  of  parties 
interested  in  the  ownership.  I  reportea  to  Mr.  Hohhs  the  condition 
of  the  township  and  my  opinion  of  its  value.  I  found  the  township 
sabstantially  stripped  of  its  pine  timher,  and  the  accessible  lots  on 
the  river  in  possession  of  sq^uatters.  Under  the  circumstances,  I  ad- 
vised Mr.  Hobbs  that  his  clients  would  do  better  to  abandon  the  town- 
ship than  to  pay  taxes  upon  it. 

ELIJAH  L.  HAMLIN. 

Statb  of  Maikb,  Penobscot j  88. 

October  17,  1856,  personally  appeared  Elijah  L.  Hamlin,  and  made 
oath  that  the  foregoing  statement  by  him  signed  contains  the  truth, 
according  to  his  best  knowledge  and  belief. 

Before  me,  THOMAS  N.  GUMSEY, 

Justice  of  the  Peace. 


Statement  of  David  0.  Parks. 

I,  David  O.  Parks,  of  Eaton  grant,  of  lawful  age,  depose  and  says : 
That  two,  three,  or  four  years  before  the  Aroostook  war,  Daniel  Hop- 
kins, of  Andover,  New  Brunswick,  made  a  lumbering  operation  on  the 
Eaton  grant,  and  took  off,  according  to  my  best  recollection,  six  hun- 
dred tons  of  pine  timber. 

DAVID  0.  PARKS. 


Staxb  or  Maine^  Aroostook^  ss. 
Taken  and  subscribed  before  me  this  13th  September,  1856. 

N.  0.  TOWLE, 
Agent  United  States  Senate  to  take  proofs  dtc. 


Statement  of  James  Sogers. 

I,  James  Rogers,  of  Plymouth  grants  of  lawful  age,  depose  and 
^j:  That  I  have  lived  on  the  grant  about  twenty-three  years.  When 
I  first  came  there  was  a  large  amount  of  pine,  of  good  quality,  on  the 
Eaton  and  Plymouth  granto.  At  the  time  of  the  Aroostook  war  the 
greater  part  had  been  taken  off.  The  operations  were  supplied  chiefly 
hjr  the  province  people.  The  British  squadron  had  officers  to  Iook 
after  it  and  collect  a  province  duty  of  eight  shillings  per  ton.  Before 
the  Aroostook  war  there  was  no  claim  asserted  of  any  United  States 
proprietors  to  my  knowledge. 

In  reference  to  my  possession,  I  have  not  been  inclined  to  increase 
my  improvements  from  the  uncertainty  of  obtaining  title  under  the 

Digitized  by  ^OOQlC 


32  GEORGE   M.   WESTON. 

treaty  of  Washiogton;  and  I  believe  that  others  have  been  restrained 
from  improvements  from  the  same  consideration;  but,  notwithstanding 
this,  it  is  my  judgment  that  the  improvements  have  been  increased 
since  1842. 

JAMES  ROGERS. 

I  also  state,  I  knew  of  the  commencement  of  Mr.  House's  possession, 
now  occupied  by  Richard  Jordon  and  John  Ruber,  who  bought  of 
William  Haley.  The  possession  was  commenced,  I  think,  as  early  as 
1834.     I  believe  it  has  been  improved  ever  since. 

In  1842,  to  the  best  of  my  recollection,  there  was  on  this  possession 
a  clearing  of  as  much  as  eight  acres,  and  a  log  house  and  barn. 

JAMES  ROGERS. 

State  of  Maikb,  Aroostook^  S8. 

Sworn  and  subscribed  before  me  this  15th  day  of  September,  1866. 

N.  C.  TOWLE, 
Agent  Untied  Siatea  Senate  to  take  proof,  dtc. 


MEMORIAL  OP  GEORGE  M.  WESTON. 

To  the  SeMUe  and  House  of  Bepreaentativea  of  the  United  States  of 

America: 

This  memorial  of  George  M.  Weston,  commissioner  from  Maine,  to 
present  the  claims  of  that  State  under  the  fourth  article  of  the  treaty 
of  Washington,  respectfully  represents: 

The  fourth  article  of  the  treaty  of  Washington,  concluded  between 
the  United  States  and  Great  Britain  on  the  9th  of  August,  1842,  was 
in  the  following  words : 

''  All  grants  of  land  heretofore  made  by  either  party,  within  the 
limits  of  the  territory  which  by  this  treaty  falls  within  the  dominions 
of  the  other  party,  shall  be  held  valid,  ratified  and  confirmed  to  the 
persons  in  possession  under  such  grants,  to  the  same  extent  as  if  sach 
territory  had  by  this  treaty  fallen  within  the  dominions  of  the  party 
by  whom  such  grants  were  made ;  and  all  equitable  possessory  claims 
arising  from  a  possession  and  improvement  of  any  lot  or  parcel  of  land 
by  the  person  actually  in  possession,  or  by  those  under  whom  such 
person  claims,  fur  more  than  six  years  before  the  date  of  this  treaty, 
shall,  in  like  manner,  be  deemed  valid,  and  be  confirmed  aud  quieted 
by  a  release  to  the  person  entitled  thereto,  of  the  title  to  such  lot  or 
parcel  of  land,  so  described  as  best  to  include  the  improvements  made 
thereon  ;  and  in  all  other  respects  the  two  contracting  parties  ngree 
to  deal  upon  the  most  liberal  principles  of  equity  with  the  settlers 
actually  dwelling  upon  the  territory  falling  to  them,  respectivelj, 
which  has  heretofore  been  in  dispute  between  them." 

The  territory  which  had  been  involved  in  the  dispute  between  the 
United  States  and  Great  Britain,  which  was  adjusted  by  the  treaty  of 
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Washington,  embraced  nine  millions  of  acres,  or  about  one-third  of 
the  area  of  Maine.  It  was  inaccessible  bj  roads,  and  had  been  sub- 
stantially taken  out  of  the  jurisdiction  of  Maine  by  the  arrangement 
entered  into  in  1832,  between  the  British  minister  at  Washington^ 
and  the  Secretary  of  State  for  the  United  States.  Its  condition  in 
respect  to  occupation  and  settlements  was  imperfectly  understood. 
Attention  appears  to  have  been  principally  attracted  to  the  French 
settlement  on  the  river  St.  John,  commonly  known  as  the  Madawaska 
settlement,  which  embraced  a  large  number  of  people,  and  was 
ancient  and  well  known.  In  1843,  the  government  of  Maine,  in  con- 
junction with  the  government  of  Massachusetts,  instituted  a  commis- 
sion to  ascertain  and  define  the  limits  of  lots,  in  the  enjoyment  of 
which  settlers  and  holders  of  grants  were  entitled  to  be  quieted  by 
the  provisions  of  the  fourth  article  of  the  treaty  of  Washington.  This 
commission  was  soon  terminated,  and  its  labors  seem  to  have  been 
mainly  confined  to  the  Madawaska  settlement  above  referred  to. 

On  the  report  of  this  commission,  deeds  of  conveyance  were  exe- 
cuted to  the  parties  entitled,  by  the  land  agents  of  Maine  and  Massa- 
chusetts. It  did  not  then  seem  to  be  understood  that  the  treaty  oper- 
ated, proprio  mgore,  to  give  title  to  the  holders  of  grants  and  settlers 
coming  within  the  provisions  of  the  fourth  article.  On  the  contrary, 
that  article  appears  to  have  been  treated  merely  as  a  contract  and 
agreement,  to  be  subsequently  executed  and  carried  out  by  the  parties 
bound  by  it. 

It  appears,  also,  from  the  report  of  this  commission,  to  have  been 
the  impression  of  the  gentlemen  who  composed  it,  that  their  duties 
were  confined  to  quieting  the  holders  of  British  grants  and  settlers 
upon  the  public  domain  of  Maine  and  Massachusetts,  and  they  insti- 
tuted no  inquiries  into  the  rights  of  such  grantees  and  settlers  upon 
lands  belonging  to  individual  proprietors. 

Although  the  treaty,  if  in  truth  any  action  was  necessary  to  carry 
it  out,  was  obligatory,  not  upon  Maine  or  Massachusetts,  but  upon  the 
United  States,  the  government  of  the  United  States  has  not  seen  fit, 
or  found  it  necessary,  to  take  any  measures  in  the  premises.  In  the 
analogous  cases  of  Florida  and  Louisiana,  where,  under  the  treaties 
by  which  those  territories  were  acquired  from  foreign  powers,  certain 
prior  rights  in  lands  were  secured  to  individuals.  Congress  has 
thought  proper  to  make  these  rights  more  available,  by  instituting 
commissions,  or  by  conferring  special  power  upon  existing  tribunals. 
In  reference  to  the  treaty  of  Washington,  it  seems  to  have  been  left 
to  Maine  as  the  local  sovereign,  and  to  Maine  and  Massachusetts  as 
the  proprietors  of  the  great  Dulk  of  the  lands  affected  by  it,  to  adopt 
such  measures  as  were  required  by  the  national  faith,  and  by  the 
repose  and  quiet  of  the  country.  AH  which  the  government  of  the 
United  States  has  ever  done,  has  been  to  sanction  and  ratify  the 
agency  thus  naturally  and  properly  assumed  by  Maine  and  Massachu- 
setts. 

The  expenses  of  the  commission  instituted  by  those  States  in  1843 
were  audited  and  paid  by  the  treasury  of  the  United  States,  the  pro- 
per officers  adopting  the  views  hereinbefore  given. 

It  very  soon  became  manifest  that  the  attention  of  that  commission 
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had  not  been  called  to  numerous  cases  falling  within  the  scope  of  its 
duties  and  powers,  even  upon  the  narrowest  construction  of  them. 
This  will  not  appear  surprising,  when  the  great  extent  of  the  terri- 
tory concerned — ^larger,  indeed,  than  the  whole  State  of  Massachusetts — 
the  entire  absence  of  roads,  the  want  of  knowledge  of  their  rights  on 
the  part  of  the  settlers,  and  the  shortness  of  the  period  during  which 
the  commission  was  in  existence,  are  taken  into  account. 

In  the  case  of  Little  vs.  Watson^  adjudicated  by  the  supreme  court 
of  Maine,  and  in  which  the  decision  was  published  in  1852,  it  was  held, 

First,  That  the  treaty  of  Washington  operated  to  give  title  by  its 
own  force  to  the  holders  of  British  grants  coming  within  the  fourth 
article ;  and 

Secondly,  That  it  gave  title  as  well  against  private  proprietors  as 
against  Maine  and  Massachusetts.  The  elaborate  opinion  of  Chief 
Justice  Shepley,  announcing  these  results,  will  be  found  in  the  32d 
volume  of  the  Maine  Beports,  page  214.  It  is  based,  so  far  as  author- 
ity is  concerned,  upon  the  similar  case  of  United  States  vs.  Pencherman, 
arising  in  Florida,  and  in  which  the  decision  of  the  Supreme  Court  of 
the  United  States,  as  pronounced  by  Chief  Justice  Marshall,  may  be 
found  in  Peters  vii,  61. 

Chief  Justice  Shepley  says : 

^^The  treaty  of  Washington,  which  provides  that  grants  of  land 
^  shall  be  held  valid,  ratified,  and  confirmed,'  does  not  contemplate 
any  future  act  as  necessary  to  the  validity,  ratification,  or  confirma- 
tion of  the  grant.  They  are  held  to  ce  so  by  those  whose  duty  it 
may  be  to  act  upon  them.  The  language  addresses  even  more  appro- 
priately the  judicial  than  the  legislative  department.  It  is  the  duty 
of  the  court  to  consider  that  treaty  to  be  a  law  operating  upon  the 
grant,  made  under  the  authority  of  the  British  government,  and  de- 
claring that  it  shall  be  held  valid,  ratified,  and  confirmed. 

'^  It  is  further  insisted,  that  it  cannot  be  permitted  so  to  operate  and 
thereby  defeat  the  title  of  the  demandant  to  the  land,  without  a  violation 
of  that  provision  of  the  constitution  of  the  United  States  which  de- 
clares that  private  property  shall  not  be  taken  for  public  use,  without 
just  compensation.  It  is  not  in  the  argument  denied  that  public  or 
private  property  may  be  sacrificed  by  treaty ;  but  it  is  said  that  such 
a  provision  of  a  treaty  as  would  take  private  property,  without  comi- 
pensation,  must  remain  inoperative,  or  suspended^  until  compen- 
sation has  been  made. 

**  Such  a  construction  would  infringe  upon  the  treaty-making  power, 
and  make  its  acts  depend  for  their  validity  upon  the  will  of  the  legis- 
lative department,  while  the  constitution  provides  that  treaties  shall 
be  the  supreme  law. 

^'  The  clause  of  the  constitution  referred  to,  is  a  restriction  imposed 
upon  the  legislative  department,  in  its  exercise  of  the  right  of  eminent 
domain.  It  must,  of  necessity,  have  reference  to  that  department 
which  has  the  power  to  make  compensation,  and  not  to  the  treaty- 
making  power,  which  cannot  do  it.  This  provision  of  the  eonstitution 
will  not  prevent  the  operation  of  the  treaty,  upon  the  grant  of  the 
tenant.     Ware  vs.  HUton^  3  DaUas  236;  United  States  vs.  Bchooner 
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Pegqy^  1  Oranch^  110.  The  demandant  must  seek  compensation  for 
the  loss  of  his  land  from  the  justice  of  his  country." 

The  principle  of  the  decision  in  Liitle  vs.  Watson  unquestionably 
applies  to  the  case  of  possessory  claims  arising  more  than  six  years 
before  the  date  of  the  treaty.  Such  claims  are  to  be  '*  deemed**  valid, 
while  grants  are  to  be  ^'  held'*  valid  ;  the  import  of  the  two  words 
being  identically  the  same,  and  both  of  them  addressing  themselves, 
in  the  language  of  Chief  Justice  Shepley,  rather  to  "  the  judicial  than 
the  legislative  department,**  It  is  true  that,  from  the  nature  of  the 
case,  something  is  to  be  done  in  reference  to  possessory  claims  which  is 
not  required  in  reference  to  grants,  viz :  that  an  exact  demarcation  and 
description  of  limits  is  to  be  made.  But  when  such  description  is  made 
by  competent  authority,  no  matter  when  made,  it  has  relation  back 
to  the  date  of  the  treaty ;  at  which  time,  by  force  of  the  treaty 
itself,  if  the  decision  in  Little  vs.  Watson  is  correct,  the  possessory 
claim  was  converted  into  an  indefeasible  title  against  former  owners, 
whether  public  or  private.  A  release  would  be  an  instrument  in 
which  such  a  description  might  be  appropriately  imbodied,  and  so 
would  be  a  desirable  and  valuable  evidence  and  muniment  of  title, 
bat  would  not  itself  constitute  the  title,  which  would  be  perfect  with- 
out it. 

In  a  case  arising  between  a  proprietor  and  the  holder  of  a  possessory 
claim  under  the  treaty,  at  a  nisiprius  term  of  the  supreme  court  of 
Maine,  holden  during  the  last  year  in  Aroostook  county,  the  principle 
of  the  decision  in  LUUe  vs.  Watson  was  unhesitatingly  applied. 

If  the  treaty  is  merely  a  contract  to  be  executed,  it  would  be  the 
duty  of  the  government  of  the  United  States  to  obtain  by  purchase 
the  title  of  private  proprietors,  where  it  is  under  obligation  to  secure 
a  title  to  settlers  and  holders  of  British  grants.  But  inasmuch  as  the 
treaty  is  enforced  by  the  judicial  tribunals  as  a  perfected  law,  in  the 
matters  to  which  it  relates,  it  seems  to  be  the  duty  of  the  government 
of  the  United  States  to  make  prompt  and  sufficient  indemnity  to 
those  whose  rights  of  private  property  have  been  forced  to  yield  to 
overruling  considerations  of  public  policy. 

In  view  of  the  fact  that  the  joint  commission  instituted  by  Maine 
and  Massachusetts  in  1843  had  left  unexamined  numerous  cases  fall- 
ing within  the  treaty,  even  under  the  narrow  construction  which 
appears  to  have  been  then  given  to  it,  and  in  view  also  of  the  more 
enlarged  construction  subsequently  given  to  it  by  the  judicial  tribunals ; 
the  legislature  of  Maine,  on  the  12th  of  April,  1854,  instituted  a  new 
commission,  who  reported  on  the  6th  of  March,  1855,  and  a  printed 
copy  of  whose  report  accompanies  this  memorial. 

It  appears  firom  this  report,  that  upon  lands  belonging  to  private 

proprietors,  claims  by  possession  arising  more  than  six  years  before 

the  date  of  the  treaty  have  been  ascertained  to  the  extent  of  about  seven 

thousand  acres ;  and  also  claims,  to  a  less  extent,  by  possession  not 

arising  six  years  before  the  date  of  the  treaty,  and  therefore  addressing 

themselves  merely  to  the  discretion  of  the  government  of  the  United 

States,  under  that  clause  of  the  fourth  article  which  jprovides  that  ^Hn 

aU  other  respects  the  two  contracting  parties  agree  to  deal  upon  the  most 

liberal  principles  of  equUy  with  the  settlers  actually  dwelling  upon  the 
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territory  falling  to  themy  respectively ,  which  has  hereto/ore  been  in  dis- 
pute  between  tliem." 

In  one  view  of  the  case,  the  government  of  Maine  might  leave  the 
individual  proprietors,  some  of  whom  are  not  her  own  citizens,  who 
have  been  deprived  of  their  property  by  the  treaty  of  Washington  as 
authoritatively  construed  by  the  judicial  tribunals,  to  seek  for  them- 
selves that  redress  which  they  could  not  fail  to  receive  from  the  justice 
of  the  federal  government,  from  the  constitutional  exercise  of  whose 
power  this  treaty  derives  its  force.  But  the  government  of  Maine  is 
itself  concerned  in  the  subject-matter,  in  the  interest  of  the  repose  and 
quiet  of  the  territory  lately  in  dispute  with  Great  Britain ;  and  in 
fact,  in  that  interest,  it  made  the  provisions  of  the  fourth  article  the 
condition  of  the  most  reluctant  assent  which  it  gave  to  the  treaty.  In 
that  interest,  the  government  of  Maine  has  instructed  the  undersigned, 
while  prosecuting  here  its  own  claims  for  pecuniary  indemnity  for  lands 
conveyed,  and  to  be  conveyed,  under  the  treaty,  to  settlers  and  holders 
of  British  grants,  to  ask  the  adoption  by  Cfongress  of  some  compre- 
hensive measure  which  shall,  with  the  least  possible  delay,  quiet  all 
questions  between  proprietors  and  occupants,  in  a  territory  whose 
growth  and  development  have  been  so  long  retarded  by  the  controversy 
in  respect  to  the  northeastern  boundary  of  the  United  States. 

The  undersigned  is  also  instructed  to  ask  that  the  same  measure 
may  embrace  some  provisions  for  the  indemnification  of  private  pro- 
prietors for  losses  of  timber  under  the  arrangement  of  1832  between 
the  United  States  and  Great  Britain,  which  suspended  the  jurisdiction 
of  Maine  over  a  portion  of  the  disputed  territory,  and  of  those  private 
proprietors  whose  lands  were  taken  away,  by  the  adoption  in  the  treaty 
of  Washington,  as  a  conventional  line,  of  the  exploring  line  run 
northerly  from  the  monument  at  the  source  of  the  St.  Croix,  instead 
of  the  due-north  line  from  that  point,  as  established  by  the  treaty  of 
peace  of  1783  between  the  United  States  and  Great  Britain. 

GEORGE  M.  WESTON. 

WASHmoTON,  February  6,  1856. 


Letter  of  George  M.  Weston  to  the  Hon.  Committee  on  Claims  of  the 

U.  8.  Senate. 

I  ask  the  Committee  on  Claims  to  consider — 

First — What  was  actually  agreed  between  the  governments  of  the 
tJnited  States  and  of  Great  Britain,  a»  to  the  jurisdiction  of  the  ''dis- 
puted territory  "  of  Maine? 

Second — What  the  authorities  of  New  Brunswick  claimed  to  have 
been  agreed  as  above,  and  what  jurisdiction  they  actually  exercised? 

Third — To  what  extent,  and  how  long,  Maine  did  in  fact  forbear  the 
exertion  of  her  jurisdiction  in  deference  to  the  wishes  of  the  United 
States? 

Upon  the  first  point,  I  remark,  that  the  arrangement  really  entered 
into  at  Washington  is  found  in  a  letter  of  July  21,  1832,  from  Mr. 
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LiviDgston,  Secretary  of  State  of  the  United  States,  to  the  Britisli 
minister  at  Washington,  in  which  Mr.  Livingston  says: 

''Until  this  matter  shall  be  brought  to  a  final  conclusion,  the  ne- 
cessity of  refraining  on  both  sides  from  any  exercise  of  jurisdiction 
beyond  the  boundaries  now  actually  possessed,  must  be  apparent,  and 
will,  no  doubt,  be  acquiesced  in  on  the  part  of  his  Britannic  Majesty's 
province,  as  it  ioill  be  by  the  United  States." 

The  British  minister.  Sir  Charles  B.  Yaughan,  in  his  reply,  says: 

''He  is  further  to  assure  Mr.  Livingston  that  his  Majesty's  rov- 
ernment  entirely  concurs  with  that  of  the  United  States  in  the  princi- 
ple of  continuing  to  abstain,  during  the  progress  of  the  negotiation, 
from  extending  the  exercise  of  jurisdiction,  within  the  disputed  terri- 
tory, beyond  tho  limits  within  which  it  has  been  hitherto  usually  ex- 
ercised by  the  authorities  of  either  party." 

Upon  the  second  point,  I  remark,  that  the  authorities  of  New  Bruns- 
wick so  perverted  the  before  recited  agreement,  or  assumed  such  a 
state  of  facts  as  to  the  jurisdiction  which  had  "  been  hitherto  usually 
exercised,"  as  to  claim  the  exclusive  custody  of  the  valleys  of  the  St. 
John  and  Aroostook,  and  they  did,  in  fact,  keep  out  any  interfering 
jurisdiction  of  Maine  until  the  winter  of  1838-9. 

These  claims  of  New  Brunswick  are  matters  of  historical  notoriety. 
They  led  to  the  (so-called)  Aroostook  war  of  1839. 

In  the  winter  of  1838,  Maine  directed  her  surveyor  general  to  sur- 
vey certain  townships  on  the  Aroostook  river.  This  was  the  first 
movement  towards  taking  jurisdiction  in  that  quarter  which  Maine 
had  made.  The  surveyor  general,  in  discharging  this  duty,  received 
from  James  McLaughlan,  a  British  officer,  claiming  to  be  the  "t(;ar- 
den  of  the  disputed  territory,"  a  letter,  of  which  the  following  is  a 
copy: 

"  Whereas  the  operations  in  which  you  and  your  party  are  engaged 
in  surveying  land  and  locating  settlers  on  this  river,  under  the  authority 
of  the  State  of  Maine,  appears  to  me  to  be  a  violation  of  the  eocisting 
arrangements  subsisting  between  the  British  government  and  that  of 
the  United  States ;  and  whereas,  by  my  instructions,  it  is  made  my 
duty  to  protest  against  any  act  implying  sovereignty  or  jurisdiction 
on  the  part  of  any  government  or  State,  or  of  citizens  or  subjects  of 
any  government  or  Btate,  exercised  within  the  territory  in  dispute 
between  the  two  governments  of  Great  Britain  and  the  United  States, 
and  known  by  the  name  of  the  '  disputed  territory,'  until  the  right  to 
that  territory  shall  have  been  determined  by  negotiation  between  the 
two  governments: 

"  1  do  hereby,  accordingly,  in  my  capacity  of  warden  of  said  ter- 
ritory, duly  approved  by  the  British  government,  in  pursuance  of  my 
duty  on  behalf  of  her  Majesty,  protest  and  warn  you  forthwith  to 
desist  from  proceeding  further  with  your  proceedings." 

On  the  13th  of  February,  1839,  Sir  John  Harvey,  governor  of  New 
Brunswick,  in  a  letter  to  the  governor  of  Maine,  remonstrating  against 
the  sending  by  the  latter  of  a  force  to  expel  trespassers  from  the 
Aroostook  river,  says : 

"I  have  just  heard^  with  the  utmost  surprise  and  regret,  that  with- 
out the  courtesy  of  any  previous  intimation  whatever  to  this  govern- 
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ment,  an  armed  force  from  the  State  of  Maine  has  entered  the  territory, 
the  claim  to  which  is  in  dispute  betwixt  Great  Britain  and  the  United 
States,  and  which  it  has  been  agreed  betwixt  the  two  general  governments 
shall  remain  in  the  exclusive  possession  and  jurisdiction  of  Eng- 
land until  that  claim  shall  be  determined." 

"It  has  been  my  duty,  on  more  than  one  occasion,  to  apprize  the 
executive  government  of  Maine  that  my  instructions  do  not  permit 
me  to  suffer  any  interference  with  that  possession  and  jurisdiction, 
until  the  question  of  jurisd  iiion  shall  have  been  finally  decided. 

"  I  do  not  hesitate  in  entreating  your  excellency  to  relieve  me,  by 
ordering  the  immediate  recall  of  a  force,  whose  presence  within  the 
precincts  of  the  territory  as  claimed  by  England,  it  is  contrary  to  my 
instructions  to  permit ;  and  it  is  proper  that  I  should  acquaint  your 
excellency  that  I  have  directed  a  strong  force  of  her  M^esty's  troops 
to  be  in  readiness  to  support  her  Majesty's  authority,  and  protect  her 
Majesty's  subjects  in  tne  disputed  territory,  in  the  event  of  this  re- 
quest not  being  immediately  complied  with." 

It  thus  appears  that  New  Brunswick  claimed  exclusive  possession  of 
the  St.  John  and  Aroostook  rivers,  and  that  when  an  attempt  at  ad- 
verse jurisdiction,  although  confined  to  the  mere  purpose  of  driving 
off  trespassers,  was  made  by  Maine  in  the  winter  of  1838-9,  it  was  re- 
sisted by  a  threat  of  the  military  power  of  Great  Britain. 

Upon  the  third  point,  I  remark,  that  it  is  a  part  of  the  public  histo- 
ry of  the  country,  that  Maine  forbore  actual  jurisdiction  on  the 
Aroostook  river  until  1838.  In  the  winter  of  that  year,  her  legisla- 
ture directed  certain  surveys  of  lands  to  be  made  on  that  river,  as  be- 
fore noticed  ;  and  during  that  year  her  land  agent  caused  investiga- 
tion to  be  made  as  to  the  extent  of  the  trespassing  going  on  in  that 
quarter. 

On  the  20th  of  March,  1838,  Col.  Ebenezer  Webster  was  appointed 
by  the  land  agent  of  Maine  to  examine  the  condition  of  things  on 
the  St.  John  and  Aroostook  rivers.  His  report,  dated  May  7,  1838, 
is  appended  to  the  land  agent's  annual  report  of  January  1,  1839. 

On  the  14th  of  December,  1838,  the  land  agents  of  Maine  and  Mas- 
sachusetts commissioned  George  W.  Buckmore  ^Ho  proceed  to  the 
Aroostook  river  and  see  that  no  trespassing  is  committed  on  the  town- 
ships belonging  to  Maine  and  Massachusetts,  on  that  river,  the  ensu- 
ing winter." 

His  report  is  dated  January  22^  1839,  and  led  to  the  passage  of  the 
resolve  of  January  24,  '*That  the  land  agent  be,  and  is  hereby,  author- 
ized and  required  to  employ  sufficient  force  to  arrest,  detain,  and  im- 
prison all  persons  found  trespassing  on  the  territory  of  this  State,  as 
bounded  and  established  by  the  treaty  of  1783." 

It  abundantly  appears  that  these  movements  of  Maine  in  that  quar- 
ter were  the  first  which  were  made  there  ;  and,  in  the  second  place, 
that  Maine  had  forborne  until  then,  in  deference  to  the  wishes  of  the 
United  States. 

In  his  message  of  January  2,  1839,  to  the  legislature  of  Maine, 
Gov.  Hunt,  referring  to  the  land  agent's  report  of  the  measures  which 
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had  been  taken  to  look  up  and  warn  off  persons  trespassing  on  the 
Aroostook  river,  says  : 

'^  It  is  encouraging  and  satisfactory  that  this  first  attempt  to  inter- 
fere directly  with  such  unlawful  acts  resulted  in  so  great  success/' 

In  the  same  message  Governor  Hunt  says  : 

**The  assumption  of  a  right  to  exclusive  and  absolute  jurisdiction, 
by  the  government  of  New  Brunswick,  over  the  whole  territory  north 
of  the  sources  of  the  Aroostook  and  St.  John  rivers,  and  the  estab- 
lishment of  a  wardenship  over  the  same,  by  the  concurrence,  as  is 
asserted,  of  the  President  of  the  United  Slates,  and-  the  exercise  of 
authority  within  the  same  limits,  have  been  the  subject  of  frequent 
objection  and  loud  remonstrance  on  the  part  of  the  people  of  this 
State." 

Hon.  Charles  S.  Davies,  of  Portland,  Maine,  who  had  been  ap- 
pointed a  commissioner  to  this  government  in  reference  to  the  matter 
of  the  northeastern  boundary,  in  a  report  made  to  Governor  Hunt,  on 
the  1st  of  August,  1838,  says  : 

**  Nothing  can  be  more  remarkable,  in  fact,  than  the  weakness  of 
suffering  so  large  a  portion  of  the  original  domain  of  this  State  to 
pass  under  the  unquestioned  control  of  a  mere  provincial  warden." 

The  resolves  passed  by  the  legislature  of  Maine,  March  23,  1839, 
authorizing  the  governor,  in  a  certain  contingency,  to  withdraw  the 
militia  from  the  Aroostook  river,  although  continuing  to  assert  the 
jurisdiction  as  against  trespassers,  assumed  by  the  resolve  of  the  24th 
of  January  of  that  year,  contain  the  most  complete  evidence  that 
Maine  had  heretofore  been  restrained,  and  would  still  consent  to  be 
further  restrained,  by  a  deference  to  the  arrangements  and  wishes  of 
the  United  States  government.  Those  resolves  were,  in  part,  as 
follows : 

^^  Resclvedy  That  the  right  of  this  State  to  exclusive  jurisdiction 
over  all  that  territory  claimed  by  Great  Britain  which  lies  west  of  a 
due-north  line  from  the  monument  to  the  northwest  angle  of  Nova 
Scotia  (usually  denominated  the  '  disputed  territory ')  has  been  con- 
stant and  indefeasible  since  our  existence  as  an  independent  State  ; 
and  no  agreement  which  has  been,  or  may  be,  entered  into  by  the  gov- 
ernment of  the  Union  can  impair  her  prerogative  to  be  the  sole  judge 
of  the  time  when^  and  the  manner  in  which,  that  right  shall  be  en- 
forced. 

^^  Resolved,  That  this  State,  in  view  of  the  measures  recently 
adopted  by  the  government  of  the  Union  in  relation  to  this  question, 
and  particularly  the  provision  made  for  a  special  minister  to  the  court 
of  St.  James,  and  actuated  by  an  earnest  desire  to  come  to  an  amica- 
ble adjustment  of  the  whole  controversy,  will  forbear  to  enforce  her 
jurisdiction  in  that  part  of  ner  territory,  the  possession  of  which  is  now 
usurped  by  the  province  of  New  Brunswick,  so  far  as  she  can  do  so  con- 
sistently with  the  maintenance  of  the  resolve  of  the  24th  of  January 
last,"  &c.,  &c.,  &c. 

These  resolves  had  relation  to  the  contingent  withdrawal  of  the 
militia  from  the  Aroostook  river ;  and  they  prove,  1st,  that  possession 
there  had  been  usurped  by  New  Brunswick ;  2d,  that  no  measures, 
even  to  repel  trespassers,  had  been  taken  by  the  legislature  of  Maine 
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until  January  24,  1839;  and  3d,  that  this  forbearance,  which  was 
still  to  be  continued  to  a  certain  extent,  was  in  deference  to  the  ar- 
rangements and  wishes  of  the  goyernment  of  the  United  States. 

The  township  granted  to  the  town  of  Plymouth,  and  the  half  town- 
ship granted  to  General  Eaton  for  his  valor  and  patriotic  services  in 
our  war  with  the  Barbary  Powers,  both  on  the  Aroostook  river  and 
near  to  the  line  of  New  Brunswick,  are,  I  believe,  the  only  tracts  of 
land  belonging  to  private  proprietors  within  the  disputed  territory,  or 
rather  within  that  part  of  it  from  which  the  jurisdiction  of  Maine 
was  fully  ousted. 

The  owners  of  those  tracts,  during  the  period  of  the  suspended 
jurisdiction  of  Maine,  could  not  enjoy  their  property,  or  even  protect 
it ;  and  they  suffered  great  losses  of^valuable  timber  in  consequence  of 
this  condition  of  things. 

Redress  for  them  is  asked  as.a  matter  of  justice,  but  it  is  not  unsuit- 
able to  refer  to  other  considerations. 

The  half  township  granted  to  General  Eaton  for  patriotic  services, 
passed  in  1808  into  the  hands  of  two  gentlemen,  as  security  for  a  loan 
of  money.  On  the  part  of  one  of  those  gentlemen,  (Judge  Stebbins,) 
this  loan  is  known  to  have  been  a  friendly  act  altogether,  and  there  is 
some  reason  to  believe  that  the  same  thing  is  true  of  the  other  gen- 
tleman. They  are  now  represented  each  by  an  only  child  and  a  daugh- 
ter. One  of  them.  Miss  Laura  Stebbins,  had  no  inheritance  save  this 
interest  in  the  Eaton  grant,  from  which  she  never  realized  a  single 
dollar,  and  is  now  living  in  a  condition  of  destitution. 

The  owners  of  the  Plymouth  township  during  the  period  when  it  was 
put  out  of  the  protection  of  American  laws,  are  citizens  of  Boston,  ad- 
vanced in  years,  who  paid  large  sums  for  this  property,  and  one  of 
them  was  broken  down  and  bankrupted  by  his  losses  in  it. 

GEORGE  M.  WESTON. 

Washington,  AprU  14,  1856. 
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IN  THE  SENATE  OF  THE  UNITED  STATES, 


Jaxua&t  26,  1857.— Ordered  to  be  printed. 


Mr.  Fish  made  the  following 
REPORT. 

[To  accompany  bill  &  534  ] 

The  Committee  on  Naval  JffairB,  to  whom  were  referred  the  memorial 
and  acoompanjfing  papers  of  Captain  Hiram  Paulding  ^  United  States 
navy^  praying  that  the  proper  accounting  officers  of  the  treasury  may 
he  directed  to  adjust  his  accounts  and  pay  him  certain  sums  of  money 
disbursed  by  Atm,  and  specifi<xilly  set  forth  in  his  memorial^  have  hcul 
the  same  under  consideration^  amd  report : 

That  concurring  entirely  in  the  views  which  were  presented  of  this 
case  hj  a  report  from  Mr.  Mallory,  of  the  Committee  on  Naval  Affairs 
of  the  Senate,  on  the  17th  day  of  January,  1854,  they  here  adopt  that 
report,  and  arain  present  it,  with  the  same  accompanying  hill  to  carry 
its  recommendation  into  effect.  The  committee  will  only  add,  that 
this  same  bill,  when  then  proposed,  passed  the  Senate,  and  was  favor- 
ably reported  on,  without  amendment,  by  the  Committee  on  Foreign 
Affikirs  of  the  House  of  Representatives,  but  being  committed  to  the 
Committee  of  the  Whole  House  in  that  body,  was  not  reached,  or 
taken  up  and  acted  upon,  and  so  failed  to  become  a  law. 


In  Sevjltb,  Januanf  17,  1854. 

Mr.  Mallory  made  the  following  report  : 

The  OommUtee  on  Naval  Affairs^  to  whom  were  referred  the  memorial 
a$ui  accompanying  papers  cf  Captain  Hiram  Paulding ^  United  States 
nam  J  praying  that  tne  proper  accounting  officers  of  the  treasury  may 
he  directed  to  cul^'ust  his  accounts  and  pay  him  certain  sums  of  money 
disbursed  by  Atm,  and  specifcaUy  set  forth  in  his  memorial^  have  had 
the  same  under  consideraiiony  and  report : 

Captain  Paulding  was  assigned  to  the  command  of  the  new  frigate 
St.  I^wrence,  by  the  Secretary  of  the  Navy,  in  the  year  1848,  and 
ordered  upon  special  and  independent  service,  having  reference  to  the 
then  political  difficulties  on  the  continent  of  Europe.  A  copy  of  the  Sec* 
reteiy's  order  is  herewith  appended.  The  difficulties  in  regard  to  Hol- 
0tein  and  Schleswig,  and  a  general  revolutionary  movement  through- 
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out  Germany,  and  the  pending  struggle  between  Austria  and  Hungary, 
seemed  to  call  for  the  presence  of  a  naval  force  in  the  northern  part 
of  Europe,  to  which  the  cruising  ground  of  the  Mediterranean  squaaron 
could  not  be  extended.  Under  this  order  the  St.  Lawrence  arrived  at 
Southampton  in  December,  1848,  where  she  was  received  as  the  repre- 
sentative of  the  United  States  with  distinguished  honors  by  all  classes 
of  people.  The  municipal  authorities  visited  the  ship,  and  presented 
to  Captain  Paulding  an  engrossed  resolution,  sealed  with  the  seal  of  the 
borough  of  Southampton,  passed  by  them  unanimously,  inviting  the 
officers  to  a  banquet.  Upon  the  landing  of  the  first  boat  from  the  ship, 
the  British  fla^  from  the  pier-head  was  lowered  and  that  of  the  United 
States  hoisted  in  its  place ,  and  every  mark  of  kindness  and  honorable 
welcome  in  their  power  was  exhibited  while  the  ship  lay  there.  It  was 
the  first  opportunity  our  naval  officers  ever  had  of  accepting  similar 
attentions  from  the  authorities  or  people  of  Great  Britain  upon  their 
own  soil.  Captain  Paulding  regarded  all  these  demonstrations  not  as 
mere  idle  or  personal  civilities,  but  as  designed  to  express  towards  the 
government  of  the  United  States  those  kindly  feelings  and  generous 
sympathies  of  the  people  of  England  which  it  is  manifestly  our  interest 
to  cultivate,  and  which  he  did  not  feel  himself  justified  to  disregard. 
In  return  for  the  civilities  thus  extended  to  his  flag  and  officers,  Captain 
Paulding  received  the  visits  of  the  authorities  and  people  of  the  borough 
on  board  the  ship,  and  the  expense  attending  the  courtesies  thus 
extended  was  defrayed  by  the  purser  of  the  ship,  as  a  proper  expendi- 
ture in  behalf  of  the  government  under  the  orders  of  the  memorialist, 
and  amounted  to  the  sum  of  $963  92. 

The  ship  next  proceeded  through  the  channel  to  the  north  sea,  to 
Bremerhaven,  the  port  of  Bremen,  Here  the  Arch  Duke  of  Olden- 
burg, with  a  numerous  suite,  in  accordance  with  his  previous  notifies- 
tion  to  Captain  Paulding,  visited  the  ship,  and  was  received  in  a 
manner,  and  by  an  entertainment,  suitable  to  his  rank  ;  and  succes- 
sively the  senate  of  Bremen,  with  a  numerous  suite  of  from  seventy 
to  one  hundred^  and  many  of  the  most  distinguished  persons  of  Ger- 
many, the  Queen  of  Greece,  the  Duke  of  Oldenburg,  with  his  royal 
family,  and  Prince  Stephen  of  Austria,  the  Baron  Von  Gagern,  late 
president  of  the  imperial  parliament  of  Frankfort,  and  Duckwitz, 
minister  of  the  German  marine,  were  received  on  board  and  enter- 
tained. 

In  the  summer  of  1849,  deputations  from  the  Prussian  government 
and  from  the  parliament  of  Frankfort  were  recommended  to  Captain 
Paulding,  with  reference  to  the  formation  of  a  German  navy,  and 
visited  the  ship,  by  which  expense  was  also  incurred. 

The  ship  thence  proceeded  to  Stockholm.  Here  Count  Platen, 
king's  chamberlain,  minister  of  marine,  and  the  representative  of  the 
sovereign  authority  in  the  absence  of  the  king,  with  a  numerous  suite 
of  distinguished  persons,  was  received  on  board  and  entertained. 

The  aggregate  of  expenses  thus  incurred  in  the  entertainment,  on 
board  the  ship,  of  these  and  numerous  other  visitors,  was  $3,6&3  92, 
of  which  sum  the  amount  of  $2,690  was  expended  in  the  entertaanmait 
of  the  civil  and  military  officers  of  the  governments  of  the  countries 
visited  by  the  ship,  and  who  were  reoeivM  on  board  by  thdr  reqiissi. 
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The  balance  was  expended  at  Southampton  in  entertaining  the  muni- 
cipal authorities  ana  the  people  of  that  borough,  as  heretofore  stated. 

Of  the  obligation  of  the  government  to  pay  the  amount  just  statedj 
your  committee  does  not  entertain  a  doubt.  No  commander  of  a  public 
yessel  abroad  is  at  liberty,  unless  under  peculiar  circumstances,  to 
decline  such  visits  as  were  made  to  the  St.  Lawrence  by  the  sovereign 
authorities  of  countries  with  which  it  is  our  interest  to  cultivate  amica- 
ble relations.  The  interchange  of  such  civilities  exercises  a  decided 
and  beneficial  influence,  while,  at  the  same  time,  the  naval  preparation 
and  efficiency  of  our  country  is  most  wisely  and  humanely  displayed ; 
and  for  the  payment  of  this  sum  your  committee  refers  to  the  action  of 
Congress  in  similar  cases. 

[1^  naval  appropriation  act  of  February  20, 1833,  section  6,  allow- 
ance to  Master  Commandant  John  D.  Sloat,  $1,360.  Civil  and  diplo- 
matic appropriation  act  of  March  2, 1833,  allowance  to  Captain  Daniel 
Turner  of  1 1,182  78,  and  to  Captain  George  W.  Storer,  |500.  Act 
of  July  7, 1838,  for  the  relief  of  Captain  Daniel  T.  Patterson,  allowing 
him  $3,391;  and  act  of  June  17,  1844,  for  the  relief  of  Captain  Chas. 
W.  Morgan,  allowing  him  $4,200.]* 

Your  committee  is  not  aware  oi  anv  precedent  for  the  payment  of 
the  last  specification.  Its  expenditure,  however,  took  place  under  pecu- 
liar circumstances,  at  an  interesting  and  exciting  period  of  the  political 
movements  of  Europe,  and  was  governed  by  the  most  patriotic  consid- 
erations. The  ancient  borough  of  Southampton  pass,  oy  the  acclama- 
tion of  its  authorities,  a  resolution  the  most  complimenting  to  our  flag 
and  our  people ;  and  with  its  entire  population  sought  to  honor  both. 
These  courtesies  were  recited  and  remarked  upon  with  approval  and 
pleasure  by  the  people  of  Croat  Britain  generally,  as  tending  to  connect 
more  closely  and  firmly  America  with  Britain  ;  and  had  they  been 
received  with  indifierence,  or  with  the  commonplace  and  ordinaiy 
acknowledgments,  he  would  not  have  met  the  just  expectations  of  his 
government  and  people,  nor  would  he  have  pursued  that  course  which 
the  interests  of  the  navy  and  the  peaceful  and  happy  intercourse  of  the 
two  countries  seemed  to  dictate.  With  these  views,  your  committee 
report  upon  these  sums  separately,  by  a  bill. 

*  Appropriation  to  Commodore  Perry  in  1855. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jajtoabt  26, 1857.— Ord«Ted  to  be  printed. 


Mr.  Mallobt  made  the  following 
REPORT. 

[To  aooompany  bill  H.  R.  No.  405.] 

Tht  Committee,  on  Naval  Affairs ^  to  whom  was  re/erred  *^An  act  for  the 
relief  of  Commander  John  L.  Saunders y"  (J7.  jS.  405,)  have  had  the 
same  under  oonsideraUon^  and  report  : 

The  aoconnt  and  voachers  upon  which  the  petitioner  founds  his 
claim  for  relief  are  the  following : 

^^  To  expenses  incurred  in  entertaining  on  board  of  this  ship  John 
C  Eldridge,  esq.,  hearer  of  government  despatches  conyeyed  from 
Pensacola  to  Aransas,  in  September,  1845,  by  order  of  Commodore 
Conner  ;  also,  to  expenses  incurred  in  entertaining  on  board  of  this 
ship  the  honorable  tfohn  Slidell,  minister  to  Mexico,  conveyed  from 
Pensacola  to  Vera  Cruz,  in  November,  1845,  by  order  of  Commodore 
Conner, — five  hundred  dollars." 

The  account  is  dated  '^  United  States  ship  St.  Mary's,  Pensacola, 
January  1,  1846,"  and  is  made  out  against  tne  Navy  Department. 

Appended  to  this  account  is  the  certificate  of  Commodore  Conner,  in 
the  following  words : 

'^  In  accordance  with  orders  from  the  Navy  Department,  Commander 
Saunders  was  directed  by  me  to  receive  on  board  the  St.  Mary's,  and 
convey  to  the  places,  as  stated  in  the  above  account,  the  gentlemen 
therein  mentioned.  The  charge  for  their  entertainment  while  on  board 
his  vessel  appears  to  me  reasonable  and  proper,  and  not  beyond  what 
has  been  allowed  on  similar  occasions. 

"D.  CONNER, 
"  Commanding  Heme  Squadron." 

Accompanying  said  account  and  certificate  are  two  orders  from  Com- 
mander Saunders,  and  statement  as  below,  together  with  the  protest 
of  Mr.  Waller,  the  purser.    They  appear  in  succession  as  follows  : 

"U.S.  Ship  St.  Mart's, 
**  PensaocHa^  January  10,  1846. 

"Sib:  You  are  hereby  ordered  to  pay  the  above  sum  of  five  hun- 
dred dollars,  placing  the  said  sum  to  my  credit  on  your  books. 

"JNO.  L.SAUNDERS, 

"  Commander. 
^^L.  T.  Wallbr,  Purser.'* 
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^^Sib:  The  abore  charge  being  novel  and  unusual  in  my  depart- 
ment, my  duty  requires  me  to  protest  against  the  payment  of  it ;  but 
being  cognizant  myself  of  the  circumstances  upon  which  it  is  based, 
I  shall  pay  it  without  hesitation  upon  a  repetition  of  this  order. 

*'  L.  T.  WALLER,  Puner. 
"  John  L.  Saundebs, 

"  Commander.' * 

**  Sir  :  I  hereby  repeat  the  order  to  pay  the  abore-named  sum  rf 
five  hundred  dollars,  and  expect  you  to  obey  it. 

"  JNO.  L.  SAUNDERS, 

"  Commander, 
''  L.  T.  Waller,  Purser." 

"  Under  this  order  the  money  was  placed  to  my  credit  on  the  pur- 
ser's books,  and  returned  to  Aim  upon  being  disallowed. 

'^JNO.L.  SAUNDERS/' 

Upon  the  back  of  the  account,  certificate,  orders  and  protest,  is  an 
endorsement  by  the  Fourth  Auditor,  in  his  handwriting,  of  which 
the  following  is  a  copy : 

"  I  respectfully  state  that  the  Nary  Department  never  provides 
maintenance  for  a  minister  or  bearer  of  despatches  from  another  de- 
partment, to  whom  a  passage  has  been  furnished  in  a  public  vessel; 
that  expense,  in  the  case  of  a  minister,  is  paid  by  himself  from  his 
outfit.  The  Department  of  State  has  always  refused  any  allowance 
on  that  account.  In  the  case  of  a  bearer  of  despatches,  the  expense 
should  be  defrayed,  I  think,  either  by  himself  or  by  the  department 
which  employs  him,  according  to  the  understanding  between  the  par- 
ties at  the  time  of  his  appointment.  As  Mr.  Eldrid^e  bore  despatches 
to  General  Taylor,  he  was  probably  employed  by  the  Department  ef 
War. 

"A.  0.  D. 

"  Fourth  Auditor's  Office,  Febntary  15,  184T.'* 


Copy  of  orders  of  8qf>tember  8^  1845,  arui  of  November  20,  1845. 

[Confidential.]  Unfted  States  Ship  Potomac, 

PensacoUt  Bay^  September  8,  1845. 
Sir:  You  will  receive  on  board  Colonel  Eldridge,  charged  with 
despatches  from  our  government  to  General  Taylor,  commanding  our 
forces  in  Texas,  and  proceed  without  delay  to  Aransas  bay,  and  land 
him  at  that  place.  After  remaining  there  twenty-four  hours,  should 
Colonel  Eldridge  be  ready  to  re-embark,  you  will  take  him  on  board, 
and  land  him  at  Galyeston.  You  will  then  proceed  with  all  despatch 
and  join  me  off  Vera  Cruz.  Unless  I  should  be  at  anchor,  you  will 
not  enter  the  roads,  but  continue  to  cruise  off  the  castle  at  a  safe  dis- 
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tance  until  my  arrival.  Collect  all  the  intelligence  in  your  power  at 
Aransas  in  relation  to  Mexican  movements  on  the  Dd  Norte — ^if  the 
Mexican  force  has  heen  increased^  and  the  general  opinion  as  to  the 
prohabilitj  of  hostilities. 

Ton  will  on  no  account  make  a  longer  delay  at  Aransas  than  I 
have  mentioned.  In  case  Ciolonel  Eldridge  is  not  ready  to  embark  at 
the  end  of  twenty-four  hours  after  you  have  landed  him  at  Aransas, 
you  will  then  proceed  at  once  to  Vera  Croz.  You  will  observe  such 
parts  of  my  general  instructions  as  do  not  conflict  with  this  order. 
Should  you  &11  in  with  the  Lawrence,  you  will  hand  to  Commander 
Jarvis  the  accompanying  instructions. 

I  am,  very  respectfully,  your  obedient  servant, 

D.  CONNER, 
Commanding  Home  Squadron. 

Commander  J.  L.  Saunders, 

Gomm'g  U.  8.  Ship  St.  Mary's^  Pensaooia. 


United  States  Ship  Falmouth, 

Penaaoola  Bay^  November  20, 1845. 

Sra:  The  Secretary  of  the  Navy  having  directed  me  to  give  a 
passage  to  La  Vera  Cruz,  in  a  vessel  of  the  squadron,  to  the  Hon.  J. 
Slidell,  of  Louisiana,  you  will  be  pleased  to  receive  him  on  board  the 
St.  Mary's,  under  your  command,  and  proceed  without  delay  to  the 
anchorage  of  Sacrificios.  You  will  consult  the  wishes  of  Mr.  Slidell 
as  to  the  time  and  manner  of  his  landing.  Any  suggestion  of  mine 
as  to  his  convenience  and  comfort  during  the  passage  I  am  sure 
would  be  unnecessary.  Ton  will  remain  at  Sacrificios  until  you  r^ 
ceive  any  despatches  that  Mr.  Slidell  may  wish  to  forward  to  the 
United  States.  On  their  receipt,  you  will  repair  to  this  place  and 
send  them  by  mail  to  Washington,  fill  up  your  provisions  and  water, 
and  await  further  orders. 

During  your  stay  in  the  road  of  Sacrificios,  you  will  not  allow  any 
of  your  officers  or  men  to  go  on  shore  at  La  Vera  Cruz,  except  on 
necessary  public  duty.  On  such  occasions,  you  will  direct  the  officer 
whom  you  mav  select  for  the  purpose  only  to  land,  and  the  boat  to 
remain  off  on  her  oars  until  his  return. 

As  it  is  the  desire  of  our  government  to  be  on  the  most  friendly 
terms  with  Mexico,  you  will,  on  every  occasion  that  may  offer, 
endeavor,  by  acts  of  courtesy  on  your  part,  to  strengthen  the  amicable 
disposition  that  has  been  manifested  towards  us  by  the  authorities  of 
La  Vera  Cruz. 

I  am,  very  respectfully,  your  obedient  servant, 

D.  0.  CONNER, 
Commanding  Home  Squadron. 

Commander  J.  L.  Saundbbs, 

Comm'g  U.  8.  Ship  St.  Mary's,  PeneaocHa. 
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Your  comiiiittee  do  not  recognize  the  liability  of  the  government  to 
the  petitioner  for  the  conveyance  of  the  public  minister.  This  furnishes 
a  charge  exclusively  against  the  minister  himself;  and  it  is  within  the 
knowledge  of  the  committee  that  he  was  desirous,  at  the  time,  of 
making  payment  for  all  expenses  incurred  by  the  petitioner  in  con- 
sequence of  his  presence  during  the  eight  days  he  remained  on  board 
the  ship,  which  payment  the  petitioner  declined  to  accept. 

The  position  and  duties  of  bearers  of  despatches  may  distinguish 
them  in  this  respect  from  ministers,  and  the  government  may  be 
equitably  responsible  for  the  reasonable  expenses  incurred  by  the 
petitioner  in  the  conveyance  of  Mr.  Eldridge  from  Pensaoola  to  Aran- 
zas.  But  your  committee  are  of  opinion  that  naval  officers  thus  fur- 
nishing, under  orders,  transportation  to  public  and  paid  functionaries, 
should  look  to  the  parties  themselves,  and  not  to  the  government,  for 
the  expense  necessarily  incurred. 

In  the  present  instance,  as  will  be  seen  by  the  annexed  letter  from 
the  Navy  Department,  the  bearer  of  despatches  '^  went  on  board  that 
vessel  (St.  Mary's)  on  the  9th  of  September,  and  landed  on  the  16th 
Septemoer,  1845."  Tour  committee  have  no  data  by  which  they  can 
determine  the  probable  expense  to  which  the  petitioner  was  subjected 
in  the  performance  of  this  dutv  during  these  eight  days,  but  they 
deem  ten  dollars  per  dav  a  sufficient  allowance,  and  they  report  an 
amendment  to  the  bill  oi  the  House  of  Bepresentatives  to  this  effect. 


Navy  Dbpartbceett,  January  12, 1867. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  10th  instant,  enclosing  ^^An  act  for  the  relief  of  Commander  Jno. 
L.  Saunders,"  and  other  papers,  and  to  inform  you  that,  by  the  log- 
book of  the  ship  St.  Mary's,  for  the  period  mentioned,  it  appears  that 
Mr.  Eldridge  went  on  board  that  vessel  on  the  9th  of  September, 
and  was  landed  on  the  16th  of  September,  1846  ;  and  that  the  Hon. 
Mr.  Slidell  went  on  board,  with  his  servant,  on  the  20th  of  Novem- 
ber, and  was  landed  on  the  30th  of  November,  1846. 
The  papers  are  herewith  returned. 

1  am,  respectftiUy,  your  obedient  servant, 

J.  C.  DOBBIN. 
Hon.  S.  B.  Mallory, 

Chairman  Com.  Naval  Affairs^  U.  8.  Senate. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JjurvABT  27,  1867.— Sabmitted,  and  ordered  to  lie  printed. 


Mr.  Mallort  made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs ,  to  whom  was  r^erred  ihe  jpetition  of 
Asa  jR.  JFord,  adminUtrator  of  Augustus  Ford^  deceasea^  praying 
oompensaUon/or  a  chart  of  Lake  Ontario^  prq>aredby  said  Augustus 
Fordj  deceassdf  in  the  war  of  lS12y  for  the  use  of  the  squadron  there- 
on,  dtc.f  have  had  the  same  under  consideration,  and  report : 

That  they  have  careMlj  examined  the  aame,  and  the  papers  ac- 
companying it.  On  reference  to  the  Navy  Department  for  informa- 
tion relative  thereto,  none  could  be  elicited,  the  files  of  the  depart^ 
menty  ''so  far  ascan  be  ascertained/'  not  disclosing  any  ''&ct  in  rela- 
tion thereto.  *  *  Yonr  committee,  on  a  fnll  investigation  of  the  facts  sub- 
mitted hj  tlie  petitioner,  are  compelled  to  come  to  the  conclusion  that 
the  service  3>erformed  by  said  Au^stus  Ford,  and  for  which  his  rep- 
Tesentatives  now  claim  compensation,  were  of  an  entirelv  private  na- 
ture, and  that  he  has  no  claim  upon  the  government  therefor ;  and 
they  consequently  recommend  that  the  conmiittee  be  discharged,  and 
the  prayer  of  the  petitioner  be  rejected. 
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m  THE  SENATE  OP  THE  UNITED  STATES. 


Jakvabt  87, 1867. — Sabxnitted  and  ordered  to  be  printed. 


Mr.  Blidbll  made  the  following 
REPORT. 

The  OammiUee  on  Naval  Affain^  to  whom  was  re/erred  the  menwrialt^ 
CapUUn  F.  Buchanany  United  Btatea  navy^  praying  to  be  allowed  the 
difference  between  thevayof  a  captain  ana  that  of  a  commandeTf 
whUe  in  command  of  the  united  States  steam  firigate ''  SuMuehanna'* 
during  her  recent  cruise  in  the  East  India^  OhMUi  and  Japan  seas^ 
have  nadthe  same  under  consideration^  and  report : 

Franklin  Buchanan  states  that  in  pursuance  of  an  order  from  the 
Nayj  Department  he,  beine  then  a  commander  in  the  navy,  com- 
manded tne  steam  frigate  '^  Susquehanna  "  from  6th  Novemberi  1862, 
to  8th  March,  1856  ;  that  the '' Susquehanna  "  is  a  vessel  that  should 
he,  according  to  the  usages  of  the  service,  commanded  by  a  captain  of 
the  navj ;  and  that,  having  performed  the  duties  of  a  captain,  he 
should  be  allowed  the  di£ference  between  the  pay  of  a  captain  and  that 
which  he  received  as  commander  during  the  period  above  mentioned. 
The  memorialist  took  charge  of  the  '' Susquehanna,"  then  in  the 
China  seas,  xmder  orders  from  the  Secretary  of  the  Navy  directing  him 
to  proceed  bv  the  overland  route  to  relieve  the  officer  then  command- 
ing her.  The  Secretary's  order  (a  copy  of  which  is  filed  with  the  me- 
morial) 18  addressed  to  Commander  Buchanan,  and  as  no  intimation 
was  made  of  any  intended  increase  of  pay,  and  as  no  authority  is  vested 
in  the  Secretary  of  the  Navy  to  allow  such  increase,  it  is  to  be  presumed 
that  the  memorialist  entered  upon  his  command  with  no  expectation 
of  receiving  the  pay  of  a  higher  grade.  Until  the  passage  of  the  act 
of  17th  June,  1844,  it  had  Been  customary  to  allow  increased  pay  to 
officers  for  performance  of  the  duties  of  a  higher  grade ;  but  by  the 
3d  section  of  this  act  all  previous  provisions  of  law  granting  to  officers 
temporarily  performing  the  duties  of  a  higher  grade  the  compensation 
allowed  \>j  law  to  such  higher  grade  were  regaled ;  nor  have  any  of 
them  been  revived,  except  in  the  special  case  of  a  passed  midshipman 
performing  the  duties  ot  master,  under  the  direction  of  the  Secretary 
of  the  Navy. 

It  cannot,  however,  be  said  that  a  commander  commanding  a  ship 
ordinarily  assigned  to  a  captain,  is  performing  the  duties  of  a  higher 
grade.  The  pay  depends  on  the  rank  of  the  officer,  not  on  the  rate  of 
the  ship.  The  rule  applies  to  every  class  of  officersi  excepting  pursers^ 
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who,  when  attached  to  Teasels  in  commission  for  sea  service,  are  paid 
according  to  the  rate  of  the  vessel,  salaries  varying  from  $3,600  to 
$1,500  ^er  annum.  The  memorialist  presents,  as  a  reason  for  allow- 
ing the  increased  compensation,  that  he  was  ohliged  to  incur  addi- 
tional expense  bj  the  '^  Susquehanna"  being  placed  at  the  disposal 
of  our  commissioners  to  China.  This  is  a  matter  to  be  adjusted  be- 
tween those  gentlemen  and  the  memorialist ;  and  there  can  be  no  doubt 
that  they  have  always  been,  and  still  are,  prepared  to  reimburse  him 
for  any  such  expenses. 

He  also  alleges  that  he  was  exposed  to  additional  expense  in  his  in- 
tercourse with  the  Japanese  authorities,  in  carrying  on  preliminary 
negotiations.  For  any  expenses  thus  incurred,  it  is  proper  that  he 
should  be  compensated ;  but  as  no  statement  is  made  of  the  amount 
the  committee  cannot  act  upon  them ;  and  they  therefore  ask  to  be  dis« 
charged  from  the  fiirther  consideration  of  the  memorial. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamvamy  27y  1857.— Submitted,  and  ordered  to  be  printed. 


Mr.  SuDELL  made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs,  to  wham  was  r^erred  the  petition  of 
Lieutenant  J.  W.  A.  Nichdaon,  United  States  navy,  praying  com- 
peneaiion  for  acting  as  master  on  hoard  the  United  mates  ship 
^^ Princeton,*'  in  1844-'46,  have  had  the  same  under  consideration^ 
andrqport: 

That  for  the  reasons  stated  in  a  report  made  this  day  in  the  case  of 
Captain  Franklin  Buchanan^  jonr  committee  ask  to  be  discharged 
from  the  further  consideration  of  the  memorial. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Javuaet  97, 1857. — Submitted  and  ordered  to  be  printed. 


Mr.  SuDBLL  made  the  follo?dng 

REPORT. 

The  Committee  on  Naval  Affairs^  to  whom  was  rrferred  the  memorial  of 
Dr.  IjeiwiB  Q.  WHUamSy  praying  the  difference  between  the  pay  of 
surgeon  and  passed  assistant  surgeon  in  the  navy  of  the  United  Stales  ^ 
from  May  27,  1863,  to  Mar<3h  18, 1864,  during  which  time  he  per- 
formed tne  duties  ofsurgeony  have  had  the  same  under  consideration, 
and  report: 

That  for  the  reasons  stated  in  a  report  made  this  day  on  the  case  of 
Oaptain  Franklin  Buchanan,  jour  committee  ask  to  he  discharged 
from  the  Airther  consideration  of  the  memorial. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jakvaxt  27,  1867.— Submitted,  and  oidered  to  be  printed. 


Mr.  SuDSLL  made  the  following 

REPORT. 

The  Committee  en  Naval  Affairs^  to  whom  was  referred  the  petition  of 
JSqemon  8.  Taylor^  praying  to  he  allowed  the  same  difference  of  pay 
aa  an  officer  of  the  line  doing  duly  in  ihe  etaffaa  has  been  allowed  to 
other  qfficera  of  the  marine  corps  under  similar  circumstances^  have 
had  the  same  under  consideration^  and  report : 

That  for  the  reasonB  stated  in  the  report  made  (at  this  session  of 
Gongress)  in  the  case  of  Thomas  J.  Page,  the  committee  ask  to  be 
discharged  firom  its  farther  consideration. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Javuart  27,  1857. — Submitted  and  ordered  to  be  printed. 


Mr.  Sudell  made  the  following 
REPORT. 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  petition  of 
James  McDonneUj  a  carpenter  in  the  United  States  navy,  praying  to 
be  aUawed  the  difference  of  pay  between  that  of  a  carpenter  and  of  a 
naval  constructor  during  the  time  he  performed  the  duties  of  naval 
constructor,  have  had  the  same  under  consideration,  and  report: 

That,  for  the  reasons  stated  in  the  report  made  (at  this  session  of 
Congress)  in  the  case  of  Thomas  J.  Page^  the  committee  ask  to  be 
discharged  from  its  farther  consideration. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Janvaby  27,  1857. — Ordered  to  be  printed. 


Mr.  Mallory  made  the  following 
REPORT. 

[To  accompany  bill  S.  526.] 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
Thamaa  J.  Page^  Commander  United  States  navy^  praying  that  he 
may  be  credited  vnth  the  amount  of  losses  sustained  by  and-charged 
against  him  in  the  settlement  of  his  accounts  as  acting  purser ^  while 
in  command  of  the  condition  for  the  "  exploration  and  survey  of  *La 
Plata*  and  its  tributaries/*  have  had  the  same  under  consideration^ 
and  report: 

The  petitioner^  a  lieutenant  in  the  United  States  navy,  under  the 
order  of  the  Secretary  of  the  Navy,  took  command  of  the  steamer 
Water  Witch  during  her  late  cruise  of  three  years  and  five  months, 
in  the  ''  exploration  and  survey  of  the  river  ^  La  Plata'  and  its  tribu- 
taries." 

In  addition  to  the  duties  of  commander  of  the  ship,  he  was  ordered 
to  perform  those  of  purser,  though  he  expressly  requested  to  be  re- 
liered  from  them  because  of  his  want  of  familiarity  with  them,  and 
with  accounts  generally.  He  was  not  even  allowed  a  clerk  by  the  de- 
partment. The  extent  of  country  to  be  explored,  both  by  land  and 
water,  necessarily  involved  at  various  times,  not  only  a  separation  of 
portions  of  the  officers  and  "ship's  company"  from  the  vessel,  but 
ftlflo  made  it  necessary  that  the  petitioner  himself,  should  be  absent 
for  periods  of  from  one  to  six  months.  It  will  be  perceived  that,  had 
he  remained  on  board  to  attend  in  person  to  the  duties  of  purser^  he 
could  not  have  properly  discharged,  under  his  instructions^  the  more 
unportant  duties  ot  the  expedition,  and  that  in  obeying  these  instruc- 
tions, he  was  necessarily  compelled  to  entrust  to  others  not  only  the 
command  of  the  vessel,  but  the  discharge  of  the  purser's  duties  also. 

From  the  diversified  character  of  the  duties  thus  devolved  upon  him, 
it  necessarily  followed  that  the  accounts  rendered  were  very  numerous. 
Notwithstanding  this,  there  is  not  the  expenditure  of  the  smallest 
«nount  of  money  which  has  not  been  fully  accounted  for,  nor  a  bill 
contracted  which  has  not  been  recognized  as  made  under  the  authority 
of  hi^  instructions. 
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The  losses  incurred,  and  for  which  he  is  held  responsible,  arise  from 
payments  made  to  sailors  who  deserted  from  the  vessel  in  debt  to  the 
goyemment ;  from  errors  made  by  the  purser's  steward  (on  whom  he 
was  compelled  greatly  to  rely)  in  the  calculation  of  the  sailors'  terms 
of  service ;  from  errors  in  a  oill  of  exchange ;  from  errors  made  by 
the  steward  in  the  calculations,  &o.  During  the  three  years  and 
five  months  the  petitioner  disbursed  $112,000  in  money,  and  about 
$10,000  in  provisions  and  clothing. 

The  whole  has  been  faithfully  accounted  for.  The  money  for  which 
he  is  held  responsible  was  not  spent  contrary  to  law^  but  through  igno- 
rance, in  part,  of  regulations  with  which  he  could  not  have  been  sup- 
posed to  be  familiar,  inasmuch  as  they  did  not  relate  to  his  duties 
proper,  and  he  knew  nothing  of  their  existence,  and,  in  part,  through 
errors  of  the  steward,  in  whom,  as  above  stated,  he  was  necessarily 
obliged  to  confide  much  in  the  ccilculation  of  accounts,  &c.  The  state- 
ments of  the  petitioner  are  fully  sustained  by  his  oath,  and  also  by  the 
certificate  of  Lieutenant  William  N.  Jeffers,  one  of  the  officers  on  said 
expedition.  The  items  disallowed  amount  to  $364  46^  and,  under  the 
circumstances  of  the  case,  your  committee^  satisfied  that  Commander 
Page  acted  faithfully  and  with  his  best  abilities  for  the  public  interest, 
should  have  those  credits  allowed  in  the  adjustment  of  his  accounts, 
and  they  report  a  bill  accordingly. 
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m  THE  SENATE  OF  THE  UNITED  STATES. 


Janvakt  97,  1857. — Ordered  to  be  printed. 


Mr.  Maixort  made  the  following 
REPORT. 

[To  accompany  bill  S.  537.] 

The  Committee  on  Naval  Affairs^  to  whom  utas  referred  the  ^ition 
of  seamen  on  board  the  United  States  steamer  Missouri,  which  was 
destroyed  hyfire  at  OibraUar,  in  \%^Zy  praying  remuneraiion  for  the 
loss  of  their  clothing  by  the  burning  of  (hat  vessd,  Jutve  had  the  same 
under  consideration,  and  rqport  : 

Thaty  ooncnrring  in  the  views  contained  in  a  report  upon  this  sub- 
ject made  at  the  Ist  session  32d  Congress,  they  hereby  make  it  a 
part  of  this  report,  and  recommend  the  passage  of  the  accompanying 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  petition  of 
petty  officers  and  seamen  on  bpard  the  United  States  steamer  Missouri 
(A  Vie  time  of  her  destruction  by  fire,  praying  remuneration  for  dothr 
ing  last  by  that  catastrophe,  hQve  had  the  same  under  consideration, 
oisd  report: 

That  the  attention  of  Congress  was  called  to  the  subject  of  the  losses 
anstained  by  these  meritorious  men  by  the  President,  in  his  annual 
message  of  the  6th  December,  1843,  in  reporting  the  loss  of  the  ship, 
as  follows : 

"It  givea  me  great  pain  to  announce  to  you  the  loss  of  the  steam- 
ship M^soari  by  fire,  in  the  Bay  of  Gibraltar,  where  she  had  stopped  to 
renew  her  supplies  of  coal,  on  her  voyage  to  Alexandria,  with  Mr. 
Cashing,  the  American  minister  to  China,  on  board.  There  is  ground 
for  high  commendation  of  the  officers  and  men,  for  the  coolness  and 
intrepidity  and  perfect  submission  to  discipline  evinced  under  the  most 
tryio^  circumstances.  Surrounded  by  a  raging  fire  which  the  utmost 
exertions  could  not  subdue,  and  whicn  threatened  momentarily  the  ex- 
plosion of  her  well  supplied  magazines,  the  officers  exhibited  no  signs 
of  fear  and  the  men  obeyed  every  order  with  alacrity.  Nor  was  she 
abandoned  until  the  last  gleam  of  hope  of  saving  her  had  expired. 
It  is  well  worthy  of  your  consideration,  whether  the  losses  sustained 
bf  the  officers  and  crew  in  this  unfortunate  affair  should  not  be  reim- 
Imrsedto  them." 

The  Secretary  of  the  Navy,  in  his  annual  report  of  the  same  period^ 
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also  refers  in  commendation  of  the  coolness  and  intrepidity  of  the  en- 
tire crew  on  the  occasion,  which  is  shown  to  have  heen  exhibited  in 
a  remarkable  degree,  by  the  letters  of  Captain  Newton,  Lieutenants 
Bissell  and  Blunt,  and  Purser  Price,  before  the  committee,  each  of 
whom  testifies  to  the  entire  loss  of  every  article  by  the  crew,  except 
only  the  clothes  on  their  backs,  and  many  having  even  these  so  burnt 
as  to  leave  them  almost  naked ;  saving  their  lives  only  by  throwing 
themselves  into  the  water. 

The  committee,  therefore,  in  view  of  these  facts,  unanimously  report 
the  accompanying  bill  to  reiinburse  these  brave  men  for  their  losses, 
consequent  upon  the  abandonment  of  their  own  effects  in  their  heroic 
devotion  to  duty  and  the  public  interests,  in  the  unparalleled  efforts 
made  by  them  to  save  their  ship  from  destruction. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


itxtikn  37,  1857.— Ordnod  to  be  printed. 


Mr.  SuDBU.  made  the  following 
REPORT. 

[To  aceomp«ny  bill  8.  589.] 

The  OcmmiUee  tm  Naval  Affairs^  to  whom  toaa  re/erred  the  petiiiion  if 
Thomas  J,  Page,  lieutenant  {now  commander)  in  the  navy^  Vniited 
States,  for  compensation  for  services  performed  as  a  purser,  have  had, 
the  same  under  consideration,  and  report : 


This  case  was  referred  to  the  Naval  Committee  during  the  Ist 
flion  of  32d  CioDgress,  and  as  the  report  made  therein  on  the  19th  May, , 
1852,  gives  a  fiill  statement  of  the  petitioner's  claim,  and  of  the  rea- 
sonB  for  rejecting  it,  with  the  exception  of  seventy-five  dollars  ex- 
pended in  the  preparation  of  his  accounts,  the  committee  adopt  the 
said  report,  and  now  present  it  to  the  consideration  of  the  Senate..    . 


In  ihb  Shnatb  of  thb  Vixtsbd  States,  April  1, 1852. 

Mr.  Mallort  made  the  following  report : 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  memorial  qf 
Lieutenant  Thomas  J.  Page,  of  the  United  States  navy,  ashing  to  be 
allowed  the  pay  of  a  purser  for  the  time  during  which  he  commanded 
the  United  States  brig  Dolphin,  and  performed  purser's  duties  on 
board  said  vessel,  has  had  the  same  mder  consideration,  and  there- 
upon submit  the  following  report: 

The  memorialist  alleges  that  ^'  in  Octoher,  1849,  ifhile  on  the  East 
India  station,  he  was  appointed  to  the  command  of  the  brig  Dolphin, 
and  with  the  command  was  united  the  appointment  also  of  purser/' 
He  then  proceeds  to  state  that  he  performed  the  duties  of  purser  on 
board  said  vessel,  and  adjusted  his  accounts  ?rith  the  government  as 
an  acting  purser ;  and  he  submits  an  account  of  the  time  so  employed, 
and  for  wnich  he  claims  compensation  at  the  rate  of  |1,600  per  an- 
maxif  making  the  sum  of  $3,03792.  He  does  not  claim  to  have  been  a 
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purser^  or  to  hay#  received  an;f  appointment  ba  parser^  or  as  an  acting 
pursery  but  that  he  was  appointea  to  command  the  brig,  and  that 
'^  with  the  command  was  united  the  appointment  also  of  purser." 

Your  committee  has  ^iven  to  the  memorialist's  claim  very  careful 
examination,  with  the  view  of  affording  him  the  relief  he  seeks,  if  it 
can  be  granted  consistently  with  the  existing  laws  and  usages  of  the 
navy  on  the  subject ;  and  your  committee  is  aware  that  many  other 
officers  of  this  branch  of  the  public  service  have  occupied  simUar  po- 
sitions, and  performed  similar  services,  and  that  their  claims  also  are 
involved  in  its  action. 

The  records  of  the  Navy  Department  show  that  for  a  very  long  pe- 
riod it  has  been  the  practice  of  the  Secretary  of  the  Navy  to  mrect 
the  commanders  of  brigs  and  other  smaller  vessels  to  perform  pur- 
ser's duties  in  addition  to  those  of  commander.  The  duties  of  super- 
vising the  financial  concerns  of  the  vessels  generally  have  long  been, 
itnd  still  are,  considered  incident  to  the  command  of  such  vessels, 
when  the  exigencies  of  the  public  service  do  not  admit  of  their 
liaving  a  regular  purser.  Before  the  year  1835  officers  command- 
ing and  thus  performing  purser's  duties  were  permitted  to  purchase 
their  own  '^  slops,"  &c.,  and  to  charge  a  profit  upon  the  articles 
furnished  to  their  crews ;  but  the  act  of  March  3,  1836,  (see  Stat, 
at  Large,  vol.  iv,  page  'TS'?,)  precluded  officers  of  the  navy  from  re- 
ceiving any  inddentalallowances,  except  for  travelling  expenses,  and 
for  the  performance  of  the  duties  of  a  superior  grade.  In  lieu  of 
incidental  allowances  their  pay  proper  was  greatly  augmented.  As 
an  example,  the  aggregate  pay  and  subsistence  of  a  lieutenant  on  sea 
.service  was  raised  from  $966  to  flyS'TS,  and  that  of  a  lieutenant  com- 
manding, (the  case  of  the  memorialist,)  from  $1,176  to  $1,873 ;  and  it 
was  considered  that  this  increase  of  pay  would  compensate  for  such 
-^^ extra"  services  as  had  previously  been  separately  charged  for. 

Your  committee  is  not  aware  that  any  lieutenant  commanding  has 
«ver  received  any  extra  allowance  for  attending  to  the  duties  of  purser 
en  board  of  his  vessel ;  and  when  the  memorialist  took  command  of 
the  Dolphin^  both  the  law  and  the  practice  of  the  department  under 
it  were  m  operation. 

But  in  addition  to  the  act  lust  cited,  the  army  appropriation  act  of 
August  23, 1842,  directing  that— 

«« No  officer  of  any  bmnch  of  the  pablic  Mnriee  eluill  receive  any  additional  pay,  extra 
allowancot  or  compensation,  in  any  form  whaterer,  for  the  diibarMment  of  pobfie  moiWT,  or 
any  other  Mryice  or  duty  whatsoever,  unless  the  same  shall  be  authorised  by  law,  and  the 
appropriation  therefor  explicitly  set  forth  that  it  is  for  such  additional  pay,  extra  allowance, 
or  compensation." 

The  twelfth  section  of  the  act  of  26th  August,  1842|  is  in  these  words : 

"  No  allowance  or  compensation  shall  be  made  to  any  clerk  or  other  officer  by  reason  of 
tlM  discharge  of  duties  wnich  betong  to  any  other  clerk  or  officer  In  the  same  or  any  other 
department,  and  no  allowance  shall  be  made  for  any  extiu  services  whatever  whkh  any  cderk 
or  other  officer  may  be  required  to  perform." 

The  third  section  of  the  act  of  3d  March,  1839,  is  in  these  words : 

«*  Ko  officer  in  any  branch  of  the  public  service,  or  any  other  perton  whoee  Mlailes  or 
whose  pay  or  emoluments  is  or  are  fixed  by  law  and  regulattoos,  shall  racelTe  any  extm 
idlowanoe  or  compensation  in  any  form  whatever,  £or  the  disbnnement  of  pablic  money* 
or  the  performance  of  any  service,  unless  the  s^d  extra  aUowance  or  compenabtion  bo 
suthorSaed  by  Uw/'-^lTi  A  5fat  dT  Loiyi,  «o<.  6,  ftys  549.) 
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The  act  of  30th  September,  185  0,  (U.  8.  Stat,  al'  Lar^,  vol.  — , 
page  642-3y)  declares  that  ^'  hereafter  the  proper  accounting  officers 
of  the  treasnr  jy  or  other  pay  officers  of  the  United  States,  shall  in  no 
case  allow  any  pay  to  one  individual  the  salaries  of  two  different  offices 
on  account  of  having  performed  the  duties  thereof  at  the  same  time. 
But  this  prohibition  shall  not  extend  to  the  superintendents  of  the 
executive  buildinffs. ' ' 

The  design  of  the  legitimate  construction  of  these  acts  cannot  admit 
of  a  doubt. 

But  the  memorialist  claims  that  he  held  two  distinct  offices^  and 
exercised  the  duties  of  both,  and  is  entitled  to  receive  the  pay  of 
both ;  and  he  submits  an  exfiract  from  a  decision  of  Chief  Justice  Ta- 
ney, delivered  in  the  case  of  "  The  United  States  w.  Joseph  White,'* 
in  the  circuit  court,  Maryland  district,  1861,  and  also  extracts  from 
an  opinion  of  Attorney  General  Crittenden,  June  7, 1851,  in  support 
of  his  claim. 

It  is  evident  to  your  committee  that  the  memorialiBt  did  not  hold 
two  distinct  offices.  The  duties  of  a  purser  on  board  of  small  vessels 
like  the  Dolphin  were  incident  to  those  of  commander,  and  compen- 
sation, in  Ueu  of  a  distinct  and  separate  allowance  for  them,  had  pre- 
viously been  made  by  law.  That  such  incidental  services  afford  no 
foundation  for  a  claim  for  extra  compensation  was  evidently  the  opin- 
ion of  the  chief  justice  in  the  case  cited.    He  says : 


"  is  not  entitled  to  compeoMition  beyond  his  eitlaxY  as  fixed  by  law  for  a.ny  extra  services, 
although  such  services  may  be  out  of  the  district  fer  which  he  is  appointed,  and  may  more 
properly  appertain  to  the  duties  of  another  navy  agent,  or  even  to  an  offlur  ^  the  govern- 
maUfiUing  on  office  qf  a  H^ereni  charocUr.    His  salary  is  the  only  compensation  for  services 


"  A  navy  agent,  therefi>re,"  (and  the  principle  is  equally  applicable  to  any  other  officer,) 

'  '  "  *      ■       nd  k*       ■  -     .       -       - 

the  ( 
othei 
:ter. 
required  oT  him  and  performed  by  him  if  he  holds  no  other  office  or  appointment." 

The  memorialist  was  not  a  purser  ;  he  pretends  no  appointment  as 

{urser ;  the  duties  of  purser  were  incident  to  the  command  of  the 
dolphin ;  and  they  were  discharged  by  ^^  an  officer  of  the  ffovemment 
fiOing  an  office  of  a  different  cJiaracter." 

The  memorialist  is  not  entitled,  in  the  judgment  of  your  committee, 
to  the  relief  he  claims.  He  alleges  that,  in  the  preparation  of  his 
accounts,  in  the  various  forms  required  by  the  practice  of  the  account- 
ing officers  of  the  treasury,  he  expended  about  seventy-five  dollars. 
A  reasonable  allowance  should  be  made  for  this  expenditure.  A 
naval  officer  cannot  be  presumed  to  be  conversant  vrith  the  accurate 
details  so  necessary  in  the  preparation  and  adjustment  of  long  stand- 
ing accounts,  beyond  the  sphere  of  his  ordinary  and  legitimate 
duties ;  and  your  committee  reports  a  bill  for  the  relief  of  the  memo^ 
rialist  to  this  extent. 
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SiBesaion.     S  *'        \  No.  336. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Javvabt  38, 1867.— Orderad  to  b«  printed. 


Mr.  JoNB,  of  iowa,  made  the  following 

REPORT. 

[To  accompany  bill  8.  530.1 

The  CcmmiUee  on  Pensions  ^  to  whom  tvaa  re/erred  {he  petition  of  John 
Rylejf^  an  Indian^  who  prays  that  a  pension  may  be  granted  him  for 
servicesin  the  war  (/1812,  beg  leave  to  report: 

That  kaying  conferred  with  the  Hon.  Lewis  Cass,  under  whom  the 
petitioner  served^  the  committee  find  the  following  statement,  signed 
V  (General  Cass,  and  adopt  the  same  as  part  of  their  report :  ^^  1  am 
well  acquainted  with  the  petitioner,  John  Byley.  He  is  a  half-blood 
Ottawa  Indian  y  who  adopted  the  cause  of  the  United  States  in  the 
last  war  with  England.  Me  was  active,  brave,  and  faithful,  and  was 
sent  upon  various  dangerous  missions,  which  he  executed  satis&c- 
torily.  Much  of  his  conduct  passed  within  my  own  observation,  and 
I  relied  upon  him  as  a  true  friend  of  our  cause.  I  have  seen  him  in 
action  with  the  Indians^  and  was  well  satisfied  with  him.  I  have 
employed  him  in  enterprises  of  danger  and  difficulty  and  found  him 
brave  and  discreet.  In  those  times  it  was  no  light  matter  to  penetrate 
the  Indian  country  with  a  view  to  ascertain  the  condition  and  objects 
and  preparations  of  the  Indians,  in  order  to  be  ready  for  and  coun- 
teract them.  He  has  thus  traversed  extensive  regions,  ^nd  I  always 
placed  confidence  in  his  reports  and  was  never  deceived.  I  saw  him 
last  fiiU  and  found  him  in  a  state  of  destitution,  suffering  from  physi- 
cal infirmity,  and  apparently  with  a  slender  hold  upon  life.  The 
interview,  to  me,  was  a  painful  one,  recalling,  as  1  did,  his  past 
strength  and  activity,  employed  in  the  service  of  our  country,  and 
contrasting  in  the  davs  of  his  manhood  with  his  present  condition 
of  exposure  and  wretchedness.  It  is  one  of  those  cases  which  call  for 
the  intervention  of  Congress." 

Therefore  your  committee  would  recommend  the  passage  of  the  ao- 
oompanying  bill. 
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M  Session.     ]  \  No.  336. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Janoakt  28,  1857.— Ordeied  to  be  printed. 


Mr.  JoNBS,  of  Iowa,  made  the  following 
REPORT. 

[To  aooompony  bill  8.  631.] 

The  Oommiitee  on  Permona,  to  wham  wat  re/erred  the  petition  of  citizens 
of  Sandusky y  Ohioy  praying  a  pension  may  be  granted  to  Jonaihan 
Painter y  for  services  rendered  as  a  guide  and  spy  during  the  war  of 
1812^  heg  leave  to  report: 

That  the  petitioners  represent  that  said  Painter  was  one  of  a  few 
Wyandot  Indians  that  aided  the  Americans  in  the  war  of  1812,  and 
that  he  rendered  yaluable  seryices  in  the  capacity  of  a  spy ;  that,  in 
the  battle  of  Maguaga  and  Brownstown,  he  received  the  special  com- 
mendation of  the  officers  in  command  ;  and  his  services  in  carrying 
messages  through  hostile  regions  from  one  command  to  another, 
were  mghly  appreciated  by  the  officers  needing  such  services.  Your 
committee  also  subjoin  and  adopt,  as  part  of  this  report,  an  extract 
from  a  letter  of  Hon.  Lewis  Cass,  dated  Washington,  January  6, 
1857.  '^  In  1812,  Painter  was  a  powerful,  active  young  man.  He 
had  been  taken  prisoner  in  earl^  life  by  the  Wyandots,  and  had  be- 
come an  Indian  m  all  his  habits  and  feelings.  He  was  living  at 
Upper  Sandusky,  and  immediately  favored  the  American  cause,  and 
continued  faithfully  attached  to  it  through  the  whole  war.  He  was 
confidentially  employed  by  General  Harrison  in  scouring  the  country 
u  a  guide  and  spy,  and  with  messages  to  the  Indians.  He  acted 
with  fidelity  and  bravery,  and  exercised  a  good  deal  of  influence  over 
the  Wyandots,  many  of  whom  were  thus  prevented  from  joining  the 
enemy.  He  is  now  old,  poor,  and  helpless,  and  certainly  some  pro- 
men  should  be  made  for  him."  The  committee,  therefore,  report 
the  accompanying  bill,  and  recommend  its  passage. 
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Sd  Session.     J  J  No.  337. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Janvabt  28,  18S7.— Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

[To  aceornpany  bill  S.  532.] 

The  Commttfee  on  Pensions^  to  whom  was  referred  the  petition  of  Mrs. 
Catharine  Jacobsy  praying  to  be  allowed  a  pension,  beg  leave  to 
report  : 

That  the  husband  of  petitioner,  as  appears  of  record,  was  the  ser- 
vant of  General  George  Washington,  during  the  revolutionary  war ; 
and  that  he  was  wounded  seriously  at  the  battle  of  Brandywine,  in 
said  war.  He  was  placed  on  the  pension  list  by  a  special  act  of  Con- 
gress. His  widow,  Mrs.  Catharine  Jacobs,  who  is  now  old  and  in 
indigent  circumstances,  prays  Congress  to  grant  her  such  relief  as 
may  contribute  to  her  comfort  in  her  old  age.  Your  committee,  after 
a  careful  examination  of  the  evidence  in  this  case,  recommend  her 
claim  to  the  favorable  consideration  of  Congress,  and  therefore  report 
the  accompanying  bill.' 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JAXOAkT  28, 1867.— Ordered  to  be  printed. 


Mr.  Bbll  made  the  following 

REPORT. 

[To  aooompany  bill  S.  633.] 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  memorial 
ofJededidhH.  LcUhrop,laie  navy  agent  at  Washingtoriy  make  the 
foBowing  report  : 

The  memorialist  was  navy  agent  at  the  city  of  Washington  from 
June,  1849,  to  June,  1853,  and  gavehond  in  a  penalty  of  |40,000  for 
the  faithful  performance  of  the  duties  of  his  office.  His  compensation 
by  law  as  navy  agent  was  one  per  cent,  on  the  amount  disbursed,  but 
not  to  exceed  the  maximum  of  two  thousand  dollars  per  annum.  The 
duties  of  the  office  were  simple,  well  understood,  and  without  material 
risk  to  the  officer ;  and  the  annual  disbursements  were  more  than  suf- 
ficient to  produce  the  maximum  salary  of  |2,000  a  year. 

By  the  general  naval  appropriation  acts  of  31st  August,  1852,  and 
3d  March,  1853,  extra  compensation  was  granted  to  the  officers,  sea- 
men and  marines  who  had  served  on  the  Pacific  coasts  of  Mexico  and 
California  during  the  period  therein  specified.  The  duty  of  ^^aUovnng 
and  paying"  this  extra  compensation  was,  by  the  express  terms  of 
these  acts,  devolved  upon  "  the  proper  accounting  officers  of  the  treaa- 
ury,"  who  were  the  Fourth  Auditor  and  the  Second  Comptroller. 
These  officers  were  of  opinion  that  to  allow  and  pay  these  claims  in 
any  reasonable  time,  in  the  ordinary  routine  of-  the  treasury,  would 
occupy  nearly  the  whole  clerical  force  of  their  respective  bureaus. — (See 
affidavit  of  John  Etheridge,  marked  E.)  They  therefore,  after  consult- 
ation with  the  Secretary  of  the  Navy,  determined  to  transfer  this  duty 
from  themselves  to  the  navy  agent  at  Washington.  Mr.  Lathrop^ 
who  then  held  the  office  of  navy  agent  at  this  place,  protested  against 
the  proposed  transfer  to  him  of  this  new,  burdensome  and  responsible 
task ;  alleging  that  it  was  foreign  to  his  office,  and  belon^ea,  by  the 
express  terms  of  the  law,  to  the  accounting  officers  themselves. — (See 
Bame  deposition.)  His  protest,  however,  was  unavailing,  and  he  was 
T^oirea  to  perform  the  duty.  Up  to  the  expiration  of  his  term  of 
office  Mr.  Lathrop  disbursed,  on  account  of  this  extra  compensatioUi 
-the  sum  of  $330,406  30.— (See  letter  of  Fourth  Auditor,  marked  A.) 
for  the  performance  of  this  service  the  memorialist  claimed  a  credit  in 
iMiB  account,  rendered  on  leaving  office,  of  two  and  a  half  per  cent,  on 
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the  whole  amount  disbursed  as  aforesaid  ;  which  credit  was  disallowed 
at  the  treasury,  and  suits  brought  to  recover  the  money  by  the  United 
States,  on  his  official  bond,  against  him  and  his  sureties  severally. 
Except  this  amount,  all  other  public  moneys  in  his  hands  were 
promptly  paid  into  the  treasury. 

These  suits  were  tried  at  the  late  October  term  of  the  circuit  court 
'for  this  District,  and  verdicts  rendered  in  each  in  favor  of  the  govern- 
ment;  the  court  being  of  opinion,  as  your  committee  infer,  that  all 
extra  compensation  to  persons  holding  office  under  the  United  States 
was  positively  prohibited  by  the  clear  and  unequivocal  terms  of  vari- 
ous acts  of  Congress,  however  great  may  have  been  the  amount  of 
extra  service  performed  or  meritorious  its  character,  and  that  his  only 
remedy  was  in  an  application  to  Congress. 

To  obtain  relief  from  these  judgments  against  himself  and  his  sure- 
ties, the  memorialist  has  presented  his  memorial  to  Congress  in  this 
case,  and  has  furnished  a  statement  of  facts  and  arguments,  together 
with  evidence  in  its  support,  which  your  committee  are  of  opinion  en- 
titles him  to  such  relief  on  clear  principles  of  justice. 

At  the  time  when  the  memorialist  was  preparing  to  perform  the 
duties  thus  transferred  to  him,  he  was  merely  furnished  by  the  de- 
partment with  copies  of  the  ship  rolls  containing  the  names  of  the 
parties  entitled  to  the  extra  compensation,  and  the  sums  due.  These 
rolls  contained  the  names  of  about  11,000  men  who  were  dispersed  in 
nearly  every  quarter  of  the  world.  Many  of  them  were  <lead.  Many 
of  them  had  served  and  were  enrolled  under  assumed  names.  On  one 
vessel,  for  example,  there  were  eleven  John  Smiths,  three  William 
Smiths,  two  Samuel  Smiths,  two  Henry  Smiths,  five  James  Smiths,  four 
Charles  Browns,  five  John  Browns,  two  James  Browns,  two  William 
Browns,  two  George  Browns,  seven  John  Williamses,  four  Charles 
Williamses,  six  William  Joneses,  and  seven  William  Johnsons.  And 
similar  facts  are  shown  by  the  rolls  of  all  the  vessels  with  large  crew^s. 

An  example,  illustrating  how  important  and  difficult  it  was  to  de- 
cide these  questions  of  identity,  is  mentioned  in  the  affidavit  of  Mr. 
Koones,  who  was  then,  and  still  is,  a  clerk  in  the  office  of  the  navy 
agency  at  this  place  **  Indeed,"  saye  he,  **  there  were  several  in- 
43tances  in  which  payments  were  made  to  sailors  identified  by  officers 
with  whom  they  had  sailed,  and  who,  it  was  afterwards  proved,  were 
tihe  wrong  persons."  From  this  confusion  of  names;  from  the  fact 
that  the  men  belonged  to  a  class  proverbially  confiding  and  easily  im- 
posed upon;  that  their  number  was  very  large  and  the  amounts  due 
to  each  generally  small ;  that  the  payments  had  to  be  made 
generally  on  powers  of  attorney,  and  to  parties  claiming  to  re- 
present those  who  had  died ;  it  is  perfectly  manifest  that  the 
new  labor^  anxiety  of  mind,  and  risk  imposed  upon  the  navy  agent 
in  the  execution  of  these  extra  duties,  were  three  or  four-fold  greater 
and  more  responsible  than  the  ordinary  and  legitimate  duties  of  his 
office.  Besides  the  attempts  to  obtain  payment  of  some  of  the  claims 
on  forged  or  fraudulent  documents,  the  same  witness  declares  ''  that 
they  were  numerous  and  ingenious,  and  in  many  instances  successful, 
being  so  perfect  in  their  character  as  to  render  it  impossible  to  decide 
ttiat  the  J  were  not  genuine."    The  present  Secretary  of  the  Navy  in 
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reply  to  a  letter  addressed  to  him  by  your  committee,  says  **  that  he 
(*the  memorialist')  obtained  from  the  Treasury  Department  the 
names  and  amount  due.  But  he  was  responsible  for  paying  it  to  the 
proper  man  assuming  the  name;  a  responsibility  peculiarly  hazard- 
ous in  regard  to  sailors,  who  assume  new  names  very  often  whenever 
they  enlist,  and  who  are  easily  seduced  by  agents  into  cunningly  de- 
vised plans  for  imposing  upon  the  navy  agent.  I  learn  that  they 
succeeded  in  many  cases,  and  that  often  perfectly  formal  letters  of 
administration  were  presented,  the  money  paid  to  the  administrator, 
and  subsequently  claimed  by  the  party,  who  had  not  died."  The 
amount  of  this  new  duty  upon  the  navy  agent,  Mr.  Koone  says,  ^*  was 
not  less  than  twenty-fold  those  belonging  to  the  ordinary  duties  of 
the  office,  and  twenty -fold  what  they  had  been  before  the  passage  of 
these  acte." — (See  his  affidavit,  marked  F.)  He  further  stated  on  the 
trial  of  the  cause  in  court,  as  certified  by  Messrs.  Wylie  and  Bradley, 
defendnnt's  counsel  on  that  occasion,  that  **  after  the  passage  of  the 
extra  pay  acts,  Mr.  Lathrop  was  allowed  one  additional  clerk,  and 
another  one  for  a  few  weeks.  When  Mr.  Allen  succeeded  Mr.  Lathrop 
he  was  allowed  a  further  increase  of  four  clerks  and  of  one  messenger, 
who  performed  the  duties  of  a  clerk.  These  clerks  received  each  a 
salary  of  $  1 ,200  and  the  messenger  §750.  The  salaries  of  the  regular 
clerks  were  increased  also.  In  my  opinion  there  was  no  increased 
amount  of  labor  in  the  office  after  Mr.  Lathrop  was  succeeded  by  Mr. 
Allen.  The  new  clerks  performed  only  what  had  been  previously 
performed  by  Mr.  Lathrop  himself." — (See  the  statement  of  Messrs. 
Bradley  and  Wylie,  marked  E.)  Mr.  Lathrop  himself  asserts,  (and 
your  committee  have  no  reason  to  doubt  his  statement,)  that  he  ex- 
amined every  case  himself  before  it  was  paid,  and  that  the  duty  occu- 
pied his  most  anxious  attention  in  office  hours  and  out  of  office  hours, 
at  night  and  by  day,  not  excepting  the  hours  of  Sunday,  and  that  he 
was  required  to  do  so  to  keep  up  with  his  work,  and  to  protect  himself 
and  his  sureties  from  losses,  which  were  otherwise  inevitable.  Thecoun- 
sel  of  the  United  States,  on  the  trial  of  the  cause  in  the  circuit  court  of 
this  District,  in  a  certificate,  marked  I),  says,  **I  acted  as  counsel  for  the 
United  States  in  the  late  trial  in  the  circuit  court  of  the  District  of 
Columbia,  against  J.  H.  Lathrop,  late  navy  agent  at  Washington  city, 
and  his  sureties.  I  am  well  acquainted  with  the  facts  of  the  case,  and 
have  no  hesitation  to  state,  at  the  request  of  Mr.  Lathrop,  that,  in  my 
opinion,  Congress  ought  to  release  him  from  the  judgment  that  has 
been  recovered  in  the  case."  The  jury  also,  who  tried  the  cause,  have 
unanimously  signed  a  certificate,  which  is  too  long  to  quote  in  full, 
but  in  which  they  say,  in  substance,  that  they  deem  it  due,  in  justice 
to  Mr.  Lathrop,  to  say,  that  in  their  opinion,  from  the  evidence  in  the 
cause,  Mr.  Lathrop  is  entitled  in  equity  to  the  relief  he  asks. — (See 
their  certificate,  marked  C.) 

Tour  committee  have  given  this  case  a  careful  examination,  and 
think  th(^  memorialist  is  justly  and  equitably  entitled  to  be  released 
from  the  judgments  which  have  been  obtained  against  him  and  his 
sureties,  as  before  stated.  The  amount  charged  by  him,  two  and  a 
half  per  cent,  commissions  on  his  disbursements  of  these  extra  pay 
appropriations,  your  committee  consider  not  more  than  a  reasonable 
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compensation  for  the  very  hazardous  and  laborious  nature  of  the  duties 
performed.  In  some  instances,  Congress  has  granted  a  much  larger 
commission  for  Fervices  less  meritorious  and  hazardous.  William 
Speiden,  a  purser  in  the  navy,  was,  by  a  recent  act,  allowed  two  and 
a  half  per  cent,  on  disbursements  made  by  him  outside  of  his  official 
duties. — (Statutes  at  Large,  vol.  10,  pp.  742-43.)  Andrew  Armstrong, 
late  navy  agent  at  Lima,  was,  for  similar  services,  allowed  a  commis- 
sion of  five  per  cent. — (See  act  June  30, 1834,  ch.  207.)  William  A. 
Teneille,  for  similar  services,  was  allowed  five  per  cent. — (Act  14th 
July,  1832,  ch.  279.)  The  case  of  Mrs.  Hetzell,  widow  of  A.  R. 
Hetzell,  assistant  quartermaster  United  States  army,  was  so  precisely 
similar  to  this  of  the  memorialist,  that  your  committee  have  made  the 
following  extracts  from  the  report  of  the  Committee  on  Military  Affairs 
of  the  Senate,  showing  the  character  of  the  claim  in  that  case  : 

^^In  the  account  rendered  by  the  deceased,  for  a  part  of  the  third 
quarter  of  the  year  1838,  the  following  item,  charged  by  him  to  the 
United  States,  was  disallowed  at  the  treasury,  viz : 

'^  'Percentage  on  disbursements,  on  account  of  the  appropriation 
for  preventing  and  suppressing  Indian  hostilities,  from  the  4th  day 
of  July,  1836,  to  the  30th  September,  1838,  $519,549  78,  at  2^  per 
cent.,  112,988  74.' 

'^  It  will  be  noticed  that  that  duty  was  entirely  disconnected  with 
his  regular  quartermaster's  account,  which  was  covered  by  his  official 
bond  ;  but  during  this  very  period  his  official  disbursements  on  ac- 
count of  the  army  amounted  to  several  hundred  thousand  dollars, 
which  was  duly  closed  at  the  Treasury  Department. 

"  Upon  the  account  presented  by  the  deceased,  in  which  the  fore- 
going item  is  found,  is  the  following  memorandum,  under  his  own 
hand,  in  explanation  of  the  charge : 

<<  <  The  amount  charged  as  per  centage  is  not  retained,  but  the  un- 
dersigned cannot  but  consider  it  as  a  just  and  equitable  claim  against 
the  government,  in  consequence  of  the  unusual  and  extraordinary  re- 
sponsibilities he  assumed  while  on  duty  as  principal  quartermaster  in 
the  Cherokee  nation.  The  funds  placed  in  his  hands,  amounting  to 
nearly  |700,000,  owing  to  the  system  of  accountability  he  established, 
were  disbursed  in  such  a  manner  that  government  lost  nothing  by  the 
defalcation  of  agents,  whom  it  became  necessary  to  employ  from  time 
to  time  to  assist  in  furnishing  supplies,  procuring  transportation,  &c., 
at  the  various  posts  in  the  Cherokee  nation.  His  duties  were  arduous 
in  the  extreme,  as  the  several  commanding  officers  under  whose  orders 
he  was  acting  can  testify ;  and  as  the  money  expended,  on  which  he 
claimed  a  per  centum,  was  out  of  an  appropriation  distinct  from  the 
regular  army  appropriation,  he  considers  it,  to  say  the  least,  equit- 
able, and  that  it  ought  to  be  allowed.'  " 

This  claim  was  allowed  by  act  of  30th  August,  1852,  chapter  99 ; 
and  the  sum  of  $12,980  74,  being  2^  per  cent,  on  the  amount  dis- 
bursed, was  therein  appropriated.  Even  should  the  relief  here  prayed 
for  be  granted  by  Congress,  your  committee  are  of  opinion  that  the 
evidence  befoie  them  shows,  that  in  no  other  way  could  these  claims 
have  been  examined  and  paid  so  economically  for  the  government  or  so 
satisfactorily  for  the  claimants  as  in  the  one  case  which  was  adopted. 

Digitized  by  ^OOQlC 


JEDEBIAH   H.    LATHROP.  5 

It  is  a  fact  worthy  of  consideration,  also,  that  since  the  expiration  of 
Hr.  Lathrop's  term  of  serrice  in  said  office  the  salaries  of  navy  agents 
have  been  increased  50  per  cent,  and  this  simply  for  the  perfonnance 
of  their  proper  and  regular  duties. 

Mr.  Koones,  in  the  statement  already  referred  to,  gives  it  as  his 
opinion  that  five  per  cent,  would  be  a  small  compensation  for  the 
labors  and  risk  of  the  memorialist  in  the  performance  of  these  duties. 
The  memorialist  himself  asserts  that  when  this  business  was  trans- 
ferred to  him  by  the  accounting  officers  of  the  treasury,  against  his 
remonstrance,  he  told  them  that  if  he  were  required  to  perform  so 
large  an  amount  of  work  which  did  not  properly  belong  to  him  as 
navy  agent,  he  should  expect  to  be  paid  and  receive  an  extra  compen- 
sation therefor ;  and  that  the  accounting  officers  gave  him  to  under- 
stand that  lie  undoubtedly  should  and  ought  to  be  paid. 

Your  committee  recommend  that  the  relief  prayed  for  by  the  me- 
morialist he  granted,  and  report  a  bill  accordingly. 
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Sd  Session.     ]  I  ^o.  339. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jahuabt  30,  1857. — Ordered  to  be  printed. 


Mr.  Wellbr  made  the  following 

REPORT. 

[To  accompany  bill  8.  537.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  petition 
of  Captain  Alexander  Montgomery y  assistant  quartermaster  of  the 
United  States  army,  having  had  the  same  under  consideration,  rer 
port: 

The  petitioner  prays  to  be  relieved  from  the  payment  of  an  amount 
standing  against  nim  upon  the  books  of  the  treasury  for  which  he  is 
unable  to  account  by  proper  vouchers. 

Captain  Montgomery^  while  acting  in  his  official  capacity  during 
the  war  in  Mexico,  was  charged  with  the  safe  keeping  of  very  large 
snms  of  money  in  silver  coin,  without  having  competent  means  of  se- 
curing it  against  robbers,  of  which  that  country  was  then  so  full. 
Instead  of  iron  safes,  he  was  compelled  to  use  wooden  boxes ;  and 
often,  when  he  had  more  coin  than  his  boxes  would  contain,  he  was 
forced  to  pile  it  up  upon  the  floor  of  a  room  which  was  only  fastened 
by  an  ordinary  door.  It  is  by  no  means  surprising  that  he  lost 
largely  of  these  funds ;  and  upon  his  application  to  Congress  in  1848, 
an  act  was  readily  passed  relieving  him  from  liability  for  losses  sus- 
tained bj  him  under  such  circumstances. 

In  making  up  the  petitioner's  accounts  at  the  close  of  the  Mexican 
war,  in  1848,  tne  balance  against  him  was  stated  to  be  about  forty- 
four  thousand  dollars,  and  relief  was  granted  accordingly  for  the 
balance,  as  it  then  appeared ;  but,  upon  subsequent  examination  of 
Captain  Montgomery's  accounts,  it  was  found  that  he  had  entered  tc 
his  credit  certain  amounts  to  which  he  supposed  himself  entitled,  but 
which  properly  belonged  to  other  officers.  These  sums  arose  chiefly 
from  drafts  outstandmg  against  him,  and  which,  through  inadvert- 
ance  in  his  clerk,  were  omitted  to  be  charged  to  him. 

The  amount  for  which  the  petitioner  now  prays  relief  is  about 
|7,000 ;  and  the  committee,  not  doubting,  under  the  circumstances, 
that  Congress  would  have  granted  relief  to  Captain  Montgomery  in 
this  additional  amount  in  1840,  if  his  account  had  been  properly 
stated,  and  being  well  acquainted  with  his  enviable  character  as  a 
man  of  integrity  and  honesty,  who  would  be  slow  to  ask  for  the  aU 
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lowanoe  of  an  unjust  claim  against  the  goyernmenty  report  a  bill,  and 
recommend  its  passage,  authorizing  the  cancelling  of  the  amount  now 
charged  against  him  as  an  assistant  quartermaster  in  the  army  during 
his  service  as  such  in  the  Mexican  war. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamda»t  30,  1857.— Oidend  to  be  printed. 


Mr.  Wbller  made  the  following 
REPORT. 

[To  accompany  bill  8.  538.] 

2%6  Oommittee  on  Military  Affairs  y  to  whom  toas  referred  the  petition  of 
Joseph  Verbiahi,  having  had  the  same  under  oonsideration^  report  : 

That  the  petitioner  enliBted  in  the  United  States  army  in  October, 
1861,  as  a  private,  and  was  attached  to  company  I,  2d  infantry. 
While  engaged  in  firing  a  national  salute  at  Fort  i  nma,  California, 
on  the  4th  of  July,  1862,  the  accidental  discharge  of  a  cannon  blew 
his  left  arm  from  his  body,  seriously  injured  bis  right  arm,  almost  de- 
stroyed his  power  of  speech,  and  otnerwise  so  injured  him  that  he  is 
totally  unfit  for  manual  labor.  ^  He  was  honorably  discharged  from 
the  army  at  San  Diego,  Califomia,  in  January,  1863,  when  his  name 
was  placed  upon  the  pension  rolls,  under  the  existing  laws,  at  |8  per 
monUi,  it  being  the  largest  amount  to  which  he  was  so  entitled.  His 
iiyaries,  received  in  the  manner  above  stated,  prevent  him  from  en- 
mging  in  any  j)rofitable  employment,  and  his  pension  is  now  entirely 
inHafiGlcient  to  yield  him  decent  support,  and  he  prays  for  its  increase 
to  $20  per  month. 

The  nrst  lieutenant  of  the  regiment  to  which  the  petitioner  belonged 
speaks  of  him,  in  a  paper  accompanying  his  petition,  in  the  very  highest 
terms,  and  says  that  Verbiski  would  soon  have  been  made  a  non-com- 
missioned ofGlcer,  as  he  was  much  esteemed  b^  the  whole  regiment. 
The  committee,  seeing  the  extent  of  his  disability,  and  as  it  is  obvious 
that  his  present  pension  is  too  small,  report  a  bill,  and  recommend  its 
passage,  to  increase  the  petitioner's  pension  to  $17  per  month,  which 
ne  would  have  received  if  he  had  b^n  a  non-commissioned  officer  at 
the  time  he  was  wounded. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jaxvast  so,  1867.— Ordered  to  be  printed. 


Mr.  WBLum  made  the  following 
REPORT. 

[To  accompany  bill  S.  539.] 

The  CommUtee  on  Military  Affmrs^  to  whom  were  rrferred  thepetitiona 
of  Lieutenant  James  O.  Benton  j  Brevet  Mqjors  Js.  B,  BaMitt  and 
uamea  Longstreet,  of  the  United  States  army^  hiving  had  them  under 
consideration^  report: 

It  appears  that  while  these  officers  were  stationed  at  San  AntoniOi 
Texas,  in  July  I860,  application  was  made  to  them,  respectively,  for 
ordnance  stores,  quartermaster's  stores,  and  subsistence  stores,  by 
Parker  H.  French,  the  chief  of  a  body  of  emigrants,  on  their  journey 
to  California. 

The  said  French  bore  and  exhibited  to  the  petitioners  what  pur- 

?>rted  to  be  a  letter  of  credit  from  Howland  &  Aspinwall,  of  New 
ork,  and  he  possessed  the  confidence  of  numerous  citizens  and  mer- 
chants of  Texas,  to  some  of  whom  he  was  personally  known.  He  was 
the  acknowledged  chief  of  an  emigrating  party,  and  was,  to  all  ap- 
pearances, a  reliable  and  responsible  man. 

By  authority  of  the  joint  resolution  of  C!ongress,  approved  March  2^ 
1849,  officers  in  these  departments  are  allowed  to  sell  to  persons  emi- 
grating to  California  such  stores  as  the  state  of  the  public  supplies 
▼ill  permit,  and,  with  the  concurrence  of  Brevet  Major  General  Brooke, 
they  sold  to  the  said  French  as  follows :  ordnance  stores,  $1,021  04 ; 
quartermaster's  stores,  $519  93^;  subsistence  stores,  $448  98;  for 
which  said  French  gave  them  separate  drafts  upon  Howland  & 
Aspinwall,  of  New  York,  which  drafts,  having  been  forwarded  for  col- 
lection, were  protested  for  non-acceptance.  It  was  tJien  discovered 
that  the  letter  of  credit  exhibited  by  French  was  a  forgery,  and  all  his 
presentations  were  false.  Several  of  the  best  merchants  of  San  An- 
tonio were  at  the  same  time  and  in  the  same  manner  imposed  upon 
for  large  amounts  of  money,  &c.,  and  the  impostor  has  fled  beyond 
the  reach  of  law.  It  is  apparent  that  these  petitioners,  in  all  these 
transactions,  exercised  due  dmgence,  acted  under  the  instruction  of  their 
commanding  general,  and  that  the  money  was  lost  without  any  fault 
of  theirs.  The  committee^  therefore,  recommend  a  bill  for  their  relief, 
authorizing  and  directing  the  proper  accounting  officers  of  the  trea- 
sury to  crMit  their  accounts  the  several  amounts  of  which  they  were 
respectively  defrauded. 
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34xH  CoifQBSSBy  }  SENATE.  (  Bbp.  C!om. 

USeaaian.     J  I  No.  342. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Javuart  90, 1857. — Ordered  to  be  printed. 


Mr.  SuDBLL  made  the  following 
REPORT. 

[To  accompany  bill  8.  540.] 

The  Committee  on  Navai  Affaire^  to  whom  woe  referred  the  petition  of 
E.  Hoyd  Winder y  United  States  navy^  asking  to  he aUotoeatJie  differ- 
ence of  compensation  between  the  grade  of  a  passed  midshipman  and 
master  for  the  time  he  acted  as  master^  under  the  direction  of  the  Sec- 
retary of  the  Navyy  have  had  the  same  under  oonsideratum^  and 
report: 

The  petitioner  asks  to  be  allowed  increased  compensation  for  services 
rendered  by  him,  he  having,  while  a  passed  midshipman  of  the  United 
States  navy,  performed  the  duties  of  a  master,  under  directions  from 
the  Secretary  of  the  Navy,  from  10th  June,  1845,  to  4th  November, 
1S46.  Many  cases  of  an  analagous  character  have  been  referred  to 
yoTir  committee,  and  in  their  consideration  they  have  adopted,  as  their 
general  rale  of  action^  the  policy  of  refusing  to  grant  to  the  officers  of 
the  navy  any  higher  compensation  than  that  allowed  to  them  b^  law. 
There  are,  however,  in  the  case  of  the  petitioner,  peculiar  circum- 
stances which  make  a  deviation  from  the  common  rule  lust  and  proper. 
In  the  third  section  of  the  act  of  ITth  June,  1844,  all  previous  pro« 
▼inons  of  law  granting  to  officers  temporarily  performing  the  duties 
helonrin^  to  those  of  a  higher  grade  the  compensation  allowed  bylaw 
to  sndh  higher  grade  were  repealed.  The  general  legislation  remains 
pnchanged ;  but,  by  act  of  10th  August,  1846,  an  exception  was  made 
in  &vor  of  passed  midshipmen  performing  the  duties  of  master  under 
tile  direction  of  the  Secretary  of  the  Navy.  It  is  to  be  presumed  that 
this  exception  was  established  in  consequence  of  the  peculiarly  respon- 
sible duties  of  masters  as  navigators  of  our  ships  of  war.  The  service 
of  Mr.  Winder  was  performed  in  the  interval  oetween  the  enactment 
of  the  general  repealing  law  and  the  establishment  of  the  special  ez- 
peption  in  favor  of  pasi^  midshipmen  acting  as  masters.  This  factj 
in  the  opinion  of  the  committee,  takes  the  case  of  Mr.  Winder  out  of 
the  ordinary  principle  which  has  governed  them  in  refusing  to  recom- 
mend idlowances  for  increased  pay,  and  they  accordingly  report  a  bill 
for  his  relief. 
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34th  Coitgkbss,  I  SENATE.  (  Bep.  Com. 

3d  Session.      S  {    No.  343. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


jAXVAXt  SO,  1867.— Ordered  to  be  printed. 


Mr.  SuDELL  made  the  following 
REPORT. 

[To  accompany  bill  8.  641.] 

TJie  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
Daniel  AmmeUj  a  lieutenanl  in  the  United  Stales  navy^  praying  to  be 
attotoed  the  difference  between  that  of  master  and  passed  midshipman 
during  the  time  he  acted  as  master ^  have  had  the  same  under  consid- 
eration, and  report  : 

This  case  does  not  differ  from  that  of  E.  Lloyd  Winder,  (reported 
on  this  day,)  and  for  the  reasons  therein  stated  yonr  committee  report 
a  hill  for  the  relief  of  the  petitioner,  and  recommend  its  passage. 
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34xH  CoirouBB, }  SENATE.  ( Bip.  Oox. 

SdBearion.     )  )    No.  344. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jaxvabt  90,  1857. — Ordend  to  1m  printed. 


Mr.  SuDBLL  made  tbe  following 
REPORT. 

[To  acoompanj  bill  8.  642.] 

The  Committee  on  Naval  JffairSy  to  whom  was  referred  the  petition  of 
Joshua  D.  Todd^  a  lieutenani  in  the  United  States  navy^  praying  to 
be  allowed  the  d^erence  of  pay  between  master  and  passed  mtdship- 
man  d-uring  the  time  he  was  acting  master ^  have  had  the  same  under 
consideration,  and  report : 

This  case  does  not  differ  from  that  of  E.  Lloyd  Winder,  (reported 
on  this  day,)  and  for  the  reasons  therein  stated  your  committee  report 
a  hill  for  the  relief  of  the  petitioner,  and  recommend  its  passage. 
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34IB  (kmmm, )  SENATE.  (  Rrp.  Goh. 

SdSeaaion.    \  I  No.  346. 


IN  THE  SENATE  OF  THE  UNITEI)  STATES. 


FtaniAKT  t,  1867.— Onbnd  to  be  ininted. 


Mr.  Stdabt  made  the  following 
REPORT. 

[Tb  aooompaiij  bill  8.  646.] 

The  Committee  on  PvhUo  Landsy  to  whom  was  re/erred  the  *^ petition  of 
E.  W.  Benham^  cdministrator  of  (he  estate  of  the  late  Jom  McNiel^ 
praying  a  oonfirmaiion  of  the  title  of  said  McNid  to  certain  landa^** 
report: 

It  appears  that  on  the  20th  of  June,  1840,  the  late  John  McNiel 
pnrchased  of  Lucius  Lyon  certain  portions  of  the  south  fractional  half 
of  the  northeast  quarter  of  section  nineteen,  in  township  seven  north, 
nmffe  five  west,  situated  in  the  State  of  Michigan.  This  tract  of 
land  being  located  on  the  east  side  of  Grand  river,  and  said  Lyon, 
bein^  the  owner  of  a  tract  of  land  directlv  opposite,  on  the  west  side 
of  said  river,  also  included  in  said  deed  to  McNiel  certain  islands  lying 
in  Orand  river  between  said  two  tracts  of  land,  believing  his  originiJ 
purchase  of  the  government  included  said  islands. 

It  farther  appears  that  said  Lyon  was  in  the  occupancy  of  those 
idands  from  1832  to  the  date  on  which  he  deeded  them  to  McNiel,  in 
1840 ;  since  which  date  they  have  been  in  the  occupancy  of  McNiel, 
or  his  legal  representatives. 

It  also  appears  that  in  1866  the  largest  one  of  those  islands  was 
flnrveyed  by  Uie  government  surveyor^  and  the  minutes  of  the  same 
forwarded  to  the  General  Land  Ofnce,  which  is  designated  as  island 
number  four,  containing  4.21  acres. 

The  petitioner,  therefore,  fearing  that  the  title  of  said  McNiel  to 
8ud  island,  and  the  islets  adjacent  thereto,  may  be  affected  in  conse- 
qnenoe  of  said  survey,  prays  that  the  title  of  the  government  to  the 
ttme  be  relinquished  to  the  estate  of  said  McNiel. 

^  The  committee  being  of  the  opinion  that  the  estate  is  equitably  en- 
titled to  the  land  claimed^  accordingly  report  the  accompanying  bill, 
^nd  recommend  its  passage. 
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S4iH  OoKOBXBS,  )  SENATE.  ( Bap.  Con. 

idSeaaion.     \  )  No.  346. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FmsnAXT  t,  18S7. — Ontond  to  1m  ptlntad. 


Mr.  SxoAST  made  the  following 
REPORT. 

[To  aeeompany  bill  8.  546.] 

The  Cfommittee  on  Public  LandSj  to  wham  was  re/erred  the  memorial 
of  Mrs.  Jan^  Smithy  praying  to  he  allowed  a  pre-emption  right  to 
certain  lands  y  report : 

It  appears  by  the  affidavit  of  Mrs.  Smith  that  she  is  the  owner  of 
the  east  part  of  section  thirty-three,  in  township  six  north,  range 
fire  east,  in  the  State  of  Alabama  ;  and  that  she  has  enclosed  and  im- 
proved the  west  half  of  the  southwest  fractional  quarter,  and  the 
west  half  of  the  northwest  fractional  quarter  of  the  same  section, 
which  lands  were  formerly  held  as  an  Indian  reservation  for  Peter 
Bandon,  but  which  were  abandoned  by  him  in  1836.  In  consequence 
of  being  held  as  a  reservation,  said  lands  are  not  subject  to  priifate 
oitiy. 

Tne  memorialist,  therefore,  prays  to  be  allowed  to  enter  the  same 
at  the  minimum  price  of  government  lands. 

The  Commissioner  of  the  General  Land  Office  corroborates  the 
atitements  of  the  memorialist,  so  far  as  they  relate  to  the  lands  re- 
ferred to  having  been  held  as  an  Indian  reservation  by  Peter  Bandon, 
and  of  hifi  abandonment  of  the  same  in  1836.  He  also  states  that 
there  is  no  obstacle  in  the  way  of  special  legislation  in  fiivor  of  Mrs. 
Smith. 

The  conunittee  therefore  report  the  accompanying  bill  for  her  relief. 
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34th  CoxoRESS,  )  SENATE.  (Rep.  Com. 

MSesnon.     \  )  No.  347. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FiBBVAKT  2,  1867.— Ordered  to  be  printed. 


Mr.  Johnson  made  the  following 
REPORT. 

[To  accompany  bill  S.  547.] 

The  Committee  on  Military  Affairs,  to  whom  was  re/erred  the  memorial 
of  William  F.  BusseU,  having  had  the  same  under  consideration, 
report: 

The  memorialist  prays  to  be  indemnified  for  losses  sustained  by  him 
by  the  burning  of  two  houses  which  belonged  to  him  at  Fort  Capron, 
Florida,  in  December,  1853,  while  in  the  occupancy  of  the  United 
States  troops. 

Major  J.  A.  Haskins,  the  officer  in  command  of  the  post  at  the  time, 
certifies:  '* That  on  or  about  the  15th  December,  1853,  two  houses, 
owned  or  claimed  by  Major  W.  F.  BusseU,  were  burned  to  the  ground. 
One  of  the  houses  was  occupied  at  the  time  by  a  laundress  of  my  com- 
pany. She  was  placed  in  the  house  by  my  predecessor,  as  I  under- 
stand, without  the  knowledge  or  consent  of  Major  BusseU.  The  fire 
originated  from  a  stove  used  by  this  laundress." 

Robert  Faulder,  a  soldier  in  company  D,  then  stationed  at  Fort 
Capron,  certifies  that  he  was  occupying  one  of  these  houses,  by  order  of 
Lieutenant  Dickerson,  at  the  time  it  was  burnt ;  that  it  accidentally 
took  fire,  and  was  totally  consumed,  together  with  an  adjoining  build- 
ing, both  of  which  belonged  to  Major  W.  F.  BusseU. 

Manuel  Navarro,  a  practical  house-joiner,  after  testifying  to  the 
occupancy  and  burning  of  these  houses,  states,  under  oath,  their 
^alue  to  be  $1,200,  and  declares  that  he  would  not  contract  to  ]put  up 
two  such  houses  for  less  than  that  amount.  The  veracity  of  this  wit- 
ness is  vouched  for  by  the  subscribing  magistrate,  who  also  concurs 
with  him  in  his  valuation  of  the  houses  burned,  which,  he  says,  is 
*' reasonable  and  just." 

The  committee,  considering  the  memorialist  in  this  case  entitled,  in 
equity  and  justice,  to  remuneration  for  his  loss,  have  reported  a  bill 
{or  his  relief,  and  recommend  its  passage. 
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34th  Oonorbss,  )  SSKATJS.  (  Brp.  Com. 

ZdSeanon.     I  {No.  348. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FiBBUABT  Sy  1857.— Submitted,  and  ordered  to  be  printed. 


Mr.  Clat  made  the  following 

REPORT. 

The  Committee  on  Pensuma^  to  whom  was  r^erred  the  petition  of  Mre. 
Bodoiphine  daxton^  widow  of  the  late  Commodore  Claxton^  of  <%6 
UnitM  States  navy,  beg  leave  to  report  : 

That  the  pension  files  show  that  the  late  '^  Commodore  Glazton  was 
appointed  midshipman,  June  20,  1806;  appointed  hy  the  department 
acting  lieutenant  of  the  Wasp,  June  9,  1811 ;  confirmed  by  the  Sen- 
ate, Janaary  8, 1813." 

The  foregoing  extract  shows  the  character  of  the  appointment  held 
by  Ck>mniodore  Alexander  Claxton  on  board  the  Wasp,  in  action  with 
the  Frolic,  on  the  18th  of  October,  1812,  and  in  which  action  he  was 
wounded.  It  also  appears  that  Commodore  Claxton  was  placed  on 
the  pension  list,  June  28,  1837,  for  three-fourths  disability,  at  $7  121 
per  month,  from  the  18th  of  October,  1812,  and  such  pension  was  paid 
up  to  his  decease,  March  7, 1841. 

It  does  not  appear  that  he  ever  applied  to  the  Pension  Office  or  to 
Congress  for  the  pension  of  $20  per  month  now  claimed. 

The  facts  show  that  he  drew  in  arrears  of  pension  $7  12  per  month 
from  the  18th  October,  1812,  to  the  28th  June,  1837,  when  first 
placed  upon  the  pension  list,  and  that  he  continued  to  draw  the  same 
pension  to  his  death,  on  the  7th  March,  1841 ;  and  yet,  while  draw- 
mg  this  pension  for  three-fourths  disability,  he  continued  to  draw 
his  pay  as  a  lieutenant,  and  next  as  a  captain  in  the  navy.  He  was 
paid  as  an  invalid  pensioner,  as  if  unfit  for  service,  and  at  the  same 
time  paid  as  an  efficient  officer  of  the  navy,  capable  of  rendering  full 
service!  He  united  in  his  own  person  two  different  and  incompatible 
characters,  and  was  paid  for  both  for  more  than  twenty-ei^ht  years, 
and  was,  it  appears,  contented,  as  he  should  have  been,  witn  the  pay 
he  received  as  an  invalid  three-fourths  disabled,  while  getting  that  of 
an  officer  free  from  all  disability  I 

Yet,  in  the  face  of  these  facts,  the  petitioner  asks  us  to  pay  her  the 
difference  between  $7  12^  and  $20  per  month  for  twenty-eight  years 
and  four  months,  amounting  to  about  $4,378,  and  claims  it  as  having 
been  justly  due  to  him  1 

The  committee  regard  the  claim  as  without  any  color  of  right  in 
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2  RODOLPHINE   CLAXTON. 

law  or  equity,  and  have  recommended  the  adoption  of  the  following 
resolution : 

Resolved,  That  the  prayer  of  the  petitioner,  Bodolphine  Claxton, 
widow  of  the  late  Alexander  Claxton^  captain  in  the  United  States 
navy,  be  rejected. 
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34th  CoiraKEBS,  1  SENATE.  ^  Bkp.  Com. 

SdSeanon.      S  I    No.  349. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FuftVABT  3,  1867.— Ordered  to  be  printed. 


Mr.  Eyakb  made  the  following 
REPORT. 

[TV>  aooompftny  Joint  Besolution  8.  46.] 

The  Commitiee  on  Revolutionary  Claimay  to  whom  was  referred  a  joint 
reaoliUion  to  amend  the  act  entitled  ^^An  act /or  the  relief  of  Frederick 
Vincent,  administrator  of  James  Le  Casey  survivor  of  Le  Case  <k 
MaUett,"  have  eocamined  the  eamCy  and  submit  thefcUotoing  report: 

This  case  was  presented  to  C!ongress  at  the  first  session  of  the  29th 
Congress,  and  again  with  additional  documents  at  the  second  session, 
but  does  not  appear  to  have  been  acted  on.  Again  at  the  first  session 
of  the  30th  Congress  it  was  referred  to  the  Committee  on  Bevolu- 
tionary  Claims,  who  reported  a  bill,  but  there  was  no  action  on  it. 
At  the  second  session  the  bill  was  rejected.  It  was  again  presented  to 
the  31st  Congress  and  leave  given  to  withdraw  the  petition.  At  the 
first  session  of  the  32d  Congress,  there  was  a  full  report  in  favor  of 
the  claim,  and  a  bill  reported  for  its  payment  with  interest,  but  there 
was  no  action  on  the  bill.  The  report  in  that  case  was  very  full.  It 
contains  a  full  statement  of  the  facts  in  the  case,  and  is  as  follows : 

"  Mr.  Walker  made  the  following  report : 

''  The  Committee  on  Revolutionary  Claims  of  the  Senate,  to  whom 
was  referred  the  petition  of  Frederick  Vincent,  administrator  of  James 
Le  Case,  surviving  partner  of  the  mercantile  house  of  Le  Case  & 
Mallet,  respectfully  report  to  the  Senate : 

'^  That  the  claim  of  Le  Case  &  Mallet  arose  for  advances  made  by 
them  to  the  CTnited  States  during  the  revolutionary  war.  The  balance 
due  to  them  was  settled  and  adjusted  by  the  superintendent  of  finance, 
(Robert  Morris,)  at  $4,890  83,  on  July  1, 1784. 

''This  debt  was  duly  registered  in  the  books  of  the  Treasury  of 
the  United  States  under  the  old  confederation,  and  was  duly  trans- 
ferred and  registered  in  the  books  of  the  treasury  of  the  United  States 
under  the  constitution,  according  to  the  provision  of  the  sixth  arti- 
cle, that  '  all  debts  contracted  and  engagements  entered  into  before 
the  adoption  of  this  constitution,  shall  b^  as  valid  against  the  United 
States  under  this  constitution  as  under  the  confederation.' 

''The  documents  accompanying  the  petition,  certified  from  the 
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^  FREDERICK  YiircEirr. 

treasury,  show  that  this  is  a  debt  of  the  highest  moral  obligation,  for 
advances  and  supplies  during  the  revolutionary  war,  recommended  by 
the  superintendent  of  finance  as  deserving  the  special  notice  of  Con- 
gress. 

^^  The  same  books  of  the  treasury  which  contain  the  evidence  and 
^amount  of  the  claim  as  liquidated,  also  bear  witness  that  it  is  yet  out- 
.atanding  and  unpaid  ;  or  if  it  had  been  paid,  the  books  of  the  treasury 
would  have  contained  the  evidence  of  when,  and  to  whom  paid^  as  in 
other  like  cases  of  registered  debts  of  the  United  States. 

'^  Why  this  debt  has  not  been  paid,  and  why  the  delay  in  making 
application  for  payment,  are  matters  fully  explained  by  the  testimony 
accompanying  the  petition,  and  by  the  emptiness  of  the  public  treasury 
at  the  close  of  the  war,  and  at  the  adoption  of  the  feaeral  constitu- 
iion. 

The  act  of  4th  of  August,  1790,  (1  Statutes  at  Large,  by  Peters, 
page  138,)  making  provision  for  the  payment  of  the  United  States 
debt,  acknowledges  the  inability  of  the  United  States  to  pay  principal 
or  the  interest  then  in  arrear,  and  proposed  a  loan  of  $12,000,000, 
also  a  subscription  of  the  domestic  debt  of  the  United  States  to  the 
loan. 

'^  Before  this  act  passed,  the  surviving  partner,  Le  Case,  then  resi- 
ding in  Philadelphia,  made  a  visit  to  his  plantation  on  the  island  of 
St.  Domingo,  and  was  there  massacred  in  the  insurrection  of  the 
negroes,  which  first  broke  out  in  the  year  1789.  The  family  of  said 
James  Le  Case  escaped  from  that  island  in  the  year  1793,  during  the 
second  insurrection  of  the  negroes,  and  settled  in  Norfolk,  in  the  otate 
of  Virginia.  No  person  took  out  letters  of  administration  on  the 
^estate  of  the  surviving  partner,  Le  Case,  until  December  20, 1844,  as 
appears  by  the  certificate  of  the  register  of  Philadelphia,  and  the  cer- 
tified copy  of  the  letter  of  administration  granted  then  to  the  peti- 
tioner, Frederick  Vincent. 

^^  So  it  appears,  from  the  death  of  the  surviving  partner,  Le  Case,  in 
1789,  until  December  20,  1844,  there  was  no  person  authorized  to 
<lemand  and  receive,  and  give  an  acquittance  to  the  United  States  for 
this  registered  debt ;  which  circumstances  corroborate  the  books  of 
the  treasury  in  proving  negatively  that  this  debt  has  never  been  paid, 
4>ecause  there  was  no  person  to  whom  payment  could  have  been  made, 
4intil  the  relative,  Frederick  Vincent,  took  out  letters  of  administra- 
tion in  1844.  His  applications  for  payment  have  hitherto  proved 
tinsucccssful  at  the  treasury  of  the  United  States,  and  he  has  been 
referred  to  Congress  for  relief. 

'^  That  the  petitioner  is  entitled  to  interest,  will  appear  by  the  res- 
olution of  Congress,  of  July  3,  1784  :  *  That  an  interest  of  six  per 
«eat.  per  annum  shall  be  allowed  to  all  creditors  of  the  United  States, 
for  supplies  furnished,  or  services  done,  from  the  time  that  payment 
became  due.' — (Journals  of  Old  Congress,  4th  vol.,  page  443.)  In 
addition  to  this,  there  are  numerous  precedents  wherein  the  Congress, 
iu  similar  cases,  have  granted  relief  by  ordering  payments  of  principal 
and  interest  in  like  manner  as  if  the  said  outstanding  debts  of  the 
United  States  contracted  during  the  revolutionary  war,  had  been  sub- 
ceribed  to  the  loan,  under  the  act  of  August  4,  1790,  before  cited. 
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Of  these  precedents  of  acts  for  relief  of  persons  in  like  cases,  very  many 
arecitedoy  the  petitioner,  with  reference  to  the  times  of  their  pas- 
0afi[e,  the  persons  in  whose  favor  passed,  and  the  pages  in  the  fourth 
volume  of  the  Statutes  at  Large  (by  Peters)  where  those  acts  may 
be  found. 

''Your  committee  are  unanimously  of  opinion  that  the  claim  is 
justly  due,  and  ought  to  be  paid,  and  report  a  bill  herewith  to  that 
effect." 

It  was  again  submitted  to  the  33d  Congress,  and  a  report  setting 
out  the  same  facts,  but  restricting  the  payment  of  interest  to  the  time 
of  the  first  application  for  payment.  In  this  shape  it  passed  the  Senate. 
In  the  House  of  Kepresentatives  it  was  amended  by  striking  out  the 
interest,  and  annexing  the  proviso,  *'  that  the  same  shall  be  received 
in  full  of  all  demands  against  the  government  on  this  amount.''  In 
this  shape  it  was  returned  to  the  Senate,  the  amendment  agreed  to, 
the  act  passed,  was  approved^  and  the  money  paid. 

The  oDJect  of  this  joint  resolution  is  to  repeal  this  proviso  and  leave 
the  party  to  receive  the  interest  due  on  his  debt  in  the  Court  of 
Claims. 

The  committee  are  of  opinion  that  the  government  of  the  United 
States  ought  to  pay  interest  on  its  just  debts,  whenever  it  is  in  de- 
fault ;  but  a  government  is  not  bound,  like  individuals,  to  search  out 
and  pay  its  creditors.  It  does  all  that  can  reasonably  be  expected  if 
it  pays  when  payment  is  demanded.  If  it  does  not,  it  is  then  in  de- 
fault, and  should  from  thenceforward  pay  interest.  In  this  respect  a 
governmental  debt  is  like  an  individual  debt — payable  on  demand ; 
DO  interest  is  payable  until  demand  is  made. 

This  was  the  view  of  the  committee  in  1855,  in  recommending  and 
reporting  a  bill  to  pay  this  debt  and  interest,  from  the  time  it  was 
demanded  by  petition  for  its  payment.  They  do  not  think  the  gov- 
ernment should,  by  an  absolute  repeal  of  the  proviso  in  the  act,  open 
the  question  of  interest  further  back  than  tne  time  when  the  nrst 
application  for  payment  was  made,  with  the  evidence  of  the  existence 
of  the  debt.  They,  therefore,  report  back  the  bill,  and  recommend 
its  passage,  with  the  following  proviso  :  Provided j  That  nothing  con- 
tained in  this  joint  resolution  shall  be  construed  to  allow  any  interest 
on  the  sum  directed  to  be  paid  by  the  said  act,  beyond  the  time  when 
the  said  Frederick  Vincent  first  present  his  petition  to  Congress  for 
the  payment  of  the  debt  due  to  James  Le  Case,  survivor  of  Lo  Case  & 
Mallett. 
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34TnCoiroBE8s, 
3d  Seaaion. 


SENATE. 


SBep.  Com 
No.  350. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Fbbbuart  S,  1857 — Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  accompany  bill  S.  454.] 

The  Committee  on  Private  Land  Claims^  to  whom  was  referred  Senate 
UU  No.  454,  "  to  confirm  the  title  of  Benjamin  E,  Edwards  to  a  cer- 
tain tract  of  land  in  the  Territory  of  New  Mexico y**  have  had  the 
same  under  consideration,  and  stihmit  th^  following  report : 

On  the  16th  day  of  August,  1847,  the  land  commissioners  for  the 
county  of  Bexar,  and  State  of  Texas,  issued  to  one  Andres  Flores  a 
certificate  for  640  acres  of  land  as  a  **  head  right,"  of  which  the  fol- 
lowing is  a  copy : 

ctlS  fsSS:  \  640  ^''''  No.  444,  second  class. 

This  is  to  certify  that  Andres  Flores  has  appeared  before  us,  the 
board  of  land  commissioners  for  said  county^  and  proved,  according  to 
law,  that  he  arrived  in  this  State  previous  to  the  1st  of  October,  1837, 
and  that  he  is  a  single  man,  and  has  resided  in  the  same  three  years, 
and  performed  all  the  duties  required  of  him  as  a  citizen,  and  never 
having  received  a  certificate  for  the  quantity  of  land  now  applied  for, 
he  is  entitled  to  six  hundred  and  forty  acres  of  land. 

Given  under  our  hands  and  the  seal  of  the  county  court  at  San 
[l.  8.1  Antonio,  this  16th  day  of  August,  A.  D.  1847. 

THOMAS  WHITEHEAD, 
Chief  Justice  and  ex-oMcio  Preset  Board  Land  Comm*rs. 
JAMES  B.  LEE,  }  ^ 
WM.  SMALL,       i  Commissioners. 

Attest:  Thos.  H.  0.  S.  Addicks, 
CVk  County  court  Bexar  county ,  ex-officio  CVh  B.  L.  Comm'rs. 
By  Ben.  E.  Edwards,  Deputy.'* 

The  said  Andres  Flores,  by  deed  dated  the  17th  day  of  August, 
1847,  conveyed  all  his  right  and  title  to  said  certificate  (No.  444)  to 
Benjamin  E.  Edwards,  who  caused  the  said  certificate  to  be  located 
npon  a  certain  tract  of  land  within  the  Bexar  land  district,  and  a  survey 
thereof  to  be  made  on  the  8th  of  September,  1849,  as  appears  from 
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duly  certified  copy  of  the  original  survey,  which  is  in  the  words  and 
figures  following,  to  wit : 

**  Field  notes  of  a  survey  of  640  acres  of  land,  made  for  Benjamin 
E.  Edwards,  assignor  of  Andres  Flores,  it  heing  the  land  to  which 
he  is  entitled  by  virtue  of  a  certificate  No.  444,' 2d  class,  for  640  acres 
of  land,  issued  by  the  board  of  commissioners  of  Bexar  county  to  An- 
dres Flores,  dated  August  16,  1847,  said  survey  containing  a  salt 
lake  or  saline,  known  as  the  ^  Salina  de  San  Andres,'  or  ^Salina  del 
Cerro  Kedondo,'  and  lying  between  the  Sacramento  and  Organ 
mountains.  Said  survey  is  No.  16,  in  section  No.  15,  situated  on  the 
east  side  of,  and  about  five  miles  from,  the  Cerro  Redondo,  and  N.  6° 
E.,  57  miles  from  the  springs  known  as  San  Nicholas  Springs,  be- 
ginning at  a  point  N.  3^°  E.  116  miles,  1,140  varas  from  a  stake  set 
at  the  ferry  north  of  the  town  of  El  Passo  del  Norte,  on  the  road  be- 
tween said  town  and  Santa  F^,  being  the  southwest  corner  of  survey 
No.  1,  made  by  M.  B.  Hays,  a  stake  and  mound  for  southwest  corner 
of  this  survey;  thence  N.  1J°  E.,  1,100  varas  across  the  wagon  road  to 
said  saline  ;  salado,  marked  E,  for  northwest  corner  of  this  survey, 
from  which  a  musquite,  two  inches  diameter,  bears  N.  48^°,  E.  16 
varas  ;  thence  S.  88}°  E.  1,900  varas,  to  a  post  marked  ^  for  north- 
east corner  ;  thence  S.  1  J°,  W.  1,900  varas,  to  a  stake  and  mound 
for  southeast  corner  of  this  survey  ;  thence  N.  88}°  W.  1,900  varas, 

to  the  place  of  beginning,  bearing  marked  \\_  • 

'*  Surveyed  September  8th,  1849.  " 

*'  J  AS.  B.  ROBERTS,  >  ^,    .    ^^^,^.^ 
-  JAS.  R.  SHIPMAN;  r  *^*''"^*^^'- 

^*  I,  R.  S.  Howard,  deputy  surveyor  of  Bexar  district,  do  hereby 
certify  that  the  survey  designated  by  the  foregoing  plat  and  field 
notes,  was  made  according  to  law  ;  and  that  the  limits,  boundaries, 
and  corners  of  the  same,  together  with  the  marks,  natural  and  arti- 
ficial, are  truly  described  therein. 

'^R.  S.  HOWARD, 
"  Deputy  Survey  or  J  Bexar  IHstrtct,'* 

^'  San  Antonio,  November  30,  1849. 
^'  I,  James  S.  McDonald,   district  surveyor  of  Bexar  district,  do 
hereby  certify  that  I  have  examined  the  foregoing  plat  and  fi^ld  notes, 
and  find  them  correct,  and  that  they  are  recorded  in  my  ofiSce  in  Book 
A,  No.  5,  page  257. 

"  J.  s.  McDonald, 

*'  District  Surveyor  of  Bexar  District,*' 

The  lands  embraced  within  the  above  plat  and  survey  are  within 
the  Territory  of  New  Mexico,  and  the  claimant  asks  Congress  to  con- 
firm his  title  to  the  said  tract  of  land.  To  understand  fully  this  case, 
it  is  necessary  to  refer  briefly  to  the  history  of  that  part  of  the  Terri- 
tory in  which  this  tract  of  land  is  situate. 
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By  the  act  of  congress  of  the  repuhlic  of  Texas,  approved  Decem- 
ber 19,  1836,  the  western  boundary  of  Texas  was  declared  to  extend 
to  the  Rio  Grande  river.  By  a  map  prepared  under  the  direction  of 
the  war  office,  from  the  most  reliable  authorities,  in  1844,  the  Rio 
Grande,  also,  is  laid  down  as  the  western  boundary  of  Texas.  After 
the  annexation  of  Texas  to  the  United  States  this  government  recog- 
nized and  maintained  the  boundaries  of  Texas  as  defined  by  the  said 
act  of  congress  of  the  republic  of  Texas  of  December  19, 1836.  Under 
and  by  virtue  of  the  act  of  Congress  approved  September  9,  1850,  the 
district  of  country  in  which  this  land  is  situate  was  acquired  by  the 
general  government  from  the  State  of  Texas.  The  action  of  the  gov- 
ernment subsequent  to  the  annexation  of  Texas  has  conceded  that  the 
jurisdiction  of  Texas  included  the  territory  in  question  prior  to  the 
relinquishment  of  the  same  to  the  United  States ;  so  that,  from  the 
date  of  the  certificate  from  the  board  of  commissioners  to  a  period  be- 
yond the  location  and  survey  of  this  tract  of  land,  this  part  of  the 
territory  of  the  State  of  Texas  was  subject  to  location  and  settlement 
under  authority  from  said  State. 

The  committee,  therefore,  find  that  the  State  of  Texas,  having 
the  jurisdiction,  did,  by  its  proper  officers,  issue  a  certificate  of  loca- 
tion. No.  444,  to  Andres  Flores,  and  that  the  same  was  located  and 
surveyed  prior  to  the  relinquishment  of  title  by  the  State  of  Texas  to 
the   general   government,  and  that  the  claimant  only  required  a 

J)atent  from  the  State  of  Texas,  to  which  he  was  legally  entitled,  to 
brm  a  complete  and  perfect  title  to  the  said  tract  of  land. 

The  legislature  of  Texas,  by  an  act  approved  December  2,  1850, 
required  the  commissioner  of  the  general  land  office  of  the  State  of 
Texas  to  issue  patents  for  certain  lands  therein  named,  included  in 
which  was  the  tract  of  land  in  question.  But  the  State  of  Texas  hav- 
ing, prior  to  the  passage  of  the  said  act,  relinquished  her  title  to  the 
territory  in  which  this  tract  of  land  is  situate,  a  patent  issued  under 
the  said  act  would  have  been  of  no  validity,  for  the  title  that  had 
theretofore  been  in  the  State  of  Texas  had  passed  to  the  government 
of  the  United  States. 

The  claimant  had  an  equitable  or  inchoate  title  under  the  State  of 
Texas,  and  the  question  whether  this  government  is  bound  by  law 
and  good  faith  to  confirm  such  inchoate  titles  in  a  territory  acquired 
from  another  power,  which  such  power,  under  the  laws,  usages,  and 
customs  thereof,  would  have  confirmed  had  such  territory  continued 
in  their  possession,  is  a  question  so  well  settled,  both  by  the  laws  of 
nations  and  the  decisions  of  the  Supreme  Court  of  the  United  States, 
(see  4  Peters,  512  ;  7  Peters,  87,  and  10  Peters,  330,)  that  your  com- 
mittee do  not  deem  it  necessary  to  discuss  the  question. 

The  government  of  the  United  States,  by  virtue  of  said  act,  approved 
September  9,  1850,  having  become  possessed  of  the  territory  in  which 
the  tract  of  land  is  situate,  is  therefore  bound  to  confirm  the  title  of 
the  petitioner  to  the  same  extent  as  the  State  of  Texas  would  have 
done,  had  she  continued  in  possession  thereof. 

The  committee  therefore  report  back  the  bill  without  amendment, 
and  respectfully  recommend  its  passage. 
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34th  Congress, 
3d  Session. 


SENATE. 


Bep.  Com. 
No.  351. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  3, 1857.— Ordered  to  be  printed. 


Mr.  Benjaiok  made  the  following 
REPORT. 

[To  acoompftny  bill  H.  B.  No.  355.] 

The  Committee  on  Private  Land  Claims^  to  which  was  referred  Hous^ 
bill  No.  355,  '' An  act  for  the  relief  of  Napoleon  B.  GUI,  of  Perry 
county y  Missouri,  and  for  other  purposes,"  have  had  the  same  under 
consideration,  and  submit  the  following  report : 

This  bill  proposes  to  restore  to  market  certain  lands  in  the  State  of 
Missouri  reserved  from  sale,  and  surveyed  as  the  private  claim  of 
Martin  Fenwick  in  the  year  1824,  and  to  authorize  said  Gill  to  enter, 
at  one  dollar  and  twenty-five  cents  per  acre^  certain  portions  of  said 
lands. 

On  a  petition  from  Martin  Fenwick,  referred  to  the  Senate  Commit- 
tee on  Private  Land  Claims  at  the  last  session,  your  committee  re- 
B)rted  a  bill,  which  passed  the  Senate,  and  is  now  pending  before  the 
oase  of  Representatives,  providing  for  a  confirmation  of  the  title  of 
said  Fenwick  to  a  part  of  the  lands  embraced  within  the  reservation, 
ftod  authorizing  him  to  enter,  at  the  rate  of  one  dollar  and  twenty- 
five  cents  per  acre,  the  remainder  of  such  reservation  yet  unsold. 

It  is  proposed  by  the  bill  under  consideration  to  authorize  said  Gill 
to  enter  the  same  tract  of  land  within  said  reservation,  which  is  con- 
firmed to  the  said  Fenwick  by  the  bill  of  the  Senate  now  before  the 
House  of  Representatives. 

The  report  of  the  House  Committee  accompanying  said  bill  No. 
355,  falls  into  error  in  alleging,  as  one  of  the  reasons  to  sustain  said 
hill,  that  said  Fenwick  had  abandoned  the  prosecution  of  his  claim. 

For  the  facts  and  history  of  the  Fenwick  claim,  the  committee 
refer  to  their  report  (No.  178,  1st  sess.  34th  Cong.)  submitted  by  Mr. 
Benjamin  on  the  19th  of  May,  1856. 

The  passage  of  the  bill  under  consideration  would  do  great  injus- 
tice to  the  rights  of  Mr.  Fenwick ;  the  committee  therefore  report 
Wk  the  bill,  and  recommend  that  the  same  do  not  pass. 
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34th  Congress,  ) 
Zd  Session.     ) 


SENATE. 


(  Bep.  Com. 
I  No.  352. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FkBEUABT  4, 1857. — Submitted  and  ordered  to  be  printed. 


Mr.  Clat  made  the  following 

REPORT. 

The  CommiUee  on  Penaiona^  to  whom  was  referred  iht  petition  of  An- 
thony  W.  Bayard^  praying  Congress  to  grant  him  arrears  of  pension^ 
hive  had  the  same  under  consideration^  and  beg  leave  to  rqHjirt  : 

That  the  petitioner  was  placed  on  the  pension  list  at  the  full  pay  of 
a  nrivate  soldier  of  eight  dollars  per  month,  on  the  11th  day  of 
FeDrnary,  1844.     By  special  act  of  Congress,  February  24,  1866,  his 

Jay  was  increased  to  twenty  dollars  per  month,  to  commence  from 
anuary  1,  1852. 

He  now  asks  the  passage  of  a  special  act  to  give  him  the  same  pay 
he  now  draws  of  twenty  dollars  per  month,  or  two  hundred  and  forty 
dollars  per  annum,  from  the  time  of  his  discharge  from  service,  in  the 
war  of  1812^  to  the  date  of  the  beginning  of  his  present  pension,  a 
period  of  more  than  forty  years,  making  a  sum  of  near  ten  thousand 
dollars. 

The  committee  cannot  approve  the  prayer  of  the  petitioner,  and 
therefore  report  the  following  resolution^and  recommena  its  adoption  : 
Resolved,  That  the  prayer  of  the  petitioner,  Anthony  W.  Bayard, 
be  rejected. 
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BENATE. 


Kbp.  Com* 
No.  353, 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febrdaet  4,  185T. — SubmUted,  uid  ordeted  io  be  printed. 


Mr.  Grseh  made  the  following 
REPORT. 

The  Commtttee  on  Pensions^  to  whom  ivas  referred  the  petition  of  FhUip 
WillhoU,  of  Tennessee^  praying  Congress  io  grant  him  a  pmsion,  beg 
leave  to  report : 

That  after  a  careful  examinatioQ  of  the  eyidence  adduced  hy  claim- 
antj  jour  committee  are  unanimously  of  the  opinion  that  the  evidence 
is  incomplete,  and  the  application  does  not  come  within  the  purview 
of  special  legislation.  They  therefore  recommend  the  adoption  of  the 
following  resolution  : 

Rewlved^  That  the  application  of  Philip  Willhoit  for  a  pension  be 
rej^ted. 
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34th  Gohobhbb, 
ZdSeanon. 


SENATE. 


(  Bbp.  Ck>if. 
{  No.  364. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


'  'r 


Fbmicawt  4, 1857.— Orderad  to  be  priotad. 


Mr.  Gbeer  made  the  following 
REPORT. 

[To  accompany  bill  8.  551.] 

The  Committee  on  PenaionSy  to  whom  was  re/erred  the  peUtum  of 
Michael  Kinney y  praying  to  be  allowed  a  pennon^  beg  leave  to  make 
the  following  report : 

It  appears  that  the  petitioner,  Michael  Eanney^  enlisted  at  Boston, 
July  6,  1849,  and  was  honorabljr  discharged,  Jidy  6,  1864,  at  Fort 
Bliss,  Texas,  and  was  a  private  in  company  I,  8th  regiment  United 
States  army.  Subsequent  to  his  discharge,  we  find  the  following  re- 
marks on  a  return  from  Fort  Clark,  Texas,  for  the  quarter  ending 
September  30,  1854,  signed  by  Basil  Norris,  assistant  surgeon  of  the 
United  States  army,  now  on  file  in  the  Surgeon  General's  olBSce : 
''  On  the  first  of  August  I  amputated  the  thigh  of  a  teamster  for  gun- 
ahot  wound  through  the  knee  joint ;  the  patient  was  nursed  by  our 
attendants,  and  recovered  with  a  good  stump."  It  also  appears  that 
the  petitioner  was  regularly  employed  in  the  quartermaster's  depart- 
ment, and  that  while  engaged  in  unloading  a  wagon,  he  received  the 
wound  above  referred  to.  There  is  in  evidence  before  your  committee 
that  said  Michael  Kinney  was  a  man  of  unexceptionably  good  character 
during  all  the  time  he  was  connected  with  the  public  service.  Your 
committee,  therefore,  deem  the  petitioner's  case  one  worthy  of  the 
favorable  consideration  of  Congress,  and  report  the  accompanying 
bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBmuART  4, 1857.— Ordered  to  be  printed. 

Mr.  Grbbn  made  the  following 
REPORT. 

[To  accompany  bill  S.  662.] 

The  Committee  on  Pensions^  to  wJiom  was  re/erred  the  petition  of  Jere- 
miah Pendergastj  praying  for  an  increase  of  pension^  beg  leave  la 
report: 

That  it  appears^  from  the  evidence  before  the  committee,  that  said 
petitioner  was  disabled  while  engaged  in  the  military  service  of  the 
United  States,  and  in  the  line  of  his  dutj,  on  board  the  steamer 
Powhatan,  on  the  4th  day  of  August,  A.  D.  1855,  and  that  he  has 
recently  been  placed  on  the  pension  roll  at  the  rate  of  $4  per  month, 
which  sum  is  wholly  inadequate  to  his  support,  on  account  of  his  total 
disability.  Therefore,  your  committee  recommend  the  passage  of  the 
accompanying  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FmtLVAXT  4,  1867.— Ordered  to  be  printed. 


Mr.  Evans  made  the  following 
REPORT. 

[To  Aooompany  bill  8.  564.] 

The  Committee  on  Revolutionary  Claims  j  to  whom  was  referred  the  pe^ 
iition  of  the  legal  representatives  of  Charles  Porterfiddy  deceased^ 
having  had  the  same  under  oonsiderationj  submit  thefoUowing  report: 

In  May,  1*7*79,  the  legislature  of  Virginia  passed  an  act  establishing 
a  land  office  for  ascertaining  the  terms  and  manner  of  granting  waste 
and  unappropriated  lands. 

Under  this  act,  any  person  might  procare  from  the  treasury,  on 
paying  a  certain  price,  a  warrant  to  locate  and  obtain  a  patent  for 
any  waste  or  unappropriated  land,  with  a  proviso  that  no  entry  or 
location  of  land  shall  be  admitted  within  the  country  and  limits  of 
tbe  Cherokee  Indians,  or  on  the  north  side  of  the  Ohio  river,  or  on 
lands  reserved  for  any  particular  nation  or  tribe  of  Indians,  &c.  The 
warrants  under  this  act  were  called  treasury  warrants. 

It  having  been  ascertained,  by  an  extension  of  the  dividing  line 
between  Virginia  and  North  Carolina,  that  a  considerable  part  of  the 
land  previously  set  apart  by  Virginia  for  the  discharge  of  her  promises 
t^  her  officers  and  soldiers  of  her  State  and  continental  line  lay  within 
the  State  of  North  Carolina,  Virginia,  by  an  act  passed  in  November, 
nsi,  enacted  that  all  that  tract  of  land  included  within  the  rivers 
Uififiissippi,  Ohio,  and  Tennessee,  and  the  North  Carolina  line,  shall 
he)  and  tne  same  is  hereby,  substituted  in  lieu  of  such  land  so  fallen 
into  the  State  of  North  Carolina,  to  be  in  the  same  manner  subject  to 
the  claims  of  said  officers  and  soldiers. 

Colonel  Charles  Porterfield,  of  the  Virginia  State  line,  was  mortally 
wounded  at  Gates'  defeat,  near  Camden,  in  August,  1*780,  and  soon 
ailer  died  of  the  wounds,  leaving  neither  wife  nor  children.  His  bro- 
ther, Robert  Porterfield,  as  his  heir-at-law,  received  from  the  State  of 
Virginia,  under  the  laws  of  that  State,  a  warrant  for  6,000  acres  (for 
three  years*  service)  in  December,  l^M.  He  also  was  entitled,  by 
purchase,  to  a  warrant  issued  to  Thomas  Quarles,  for  three  years' 
service  as  lieutenant  in  the  State  line,  for  2,666}  acres,  dated  the  12th 
»f  June,  l^SS. 
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In  pursuance  of  these  warrants,  and  under  the  authority  of  laws 
subsequently  passed,  appointing  a  surveyor  and  a  board  of  officers, 
the  said  Robert  Porterfield,  in  August,  1*784,  made,  within  the  district 
above  described,  five  entries,  amounting  in  all  to  6,133^  acres  j  bat 
the  country  was  in  the  possession  of  the  Indians,  who  were  so  much 
dissatisfied  with  the  inroads  into  their  country,  and  the  location  of  so 
large  an  amount  of  these  warrants,  that  an  Indian  war  was  apprehend- 
ed. The  governor  of  Virginia,  on  the  6th  of  January,  1785,  under  the 
direction  of  the  legislature,  issued  a  proclamation,  prohibiting  those 
who  had  made  entries  of  land  within  the  said  Territory  from  pro- 
ceeding further  in  taking  possession  or  surveying  the  land,  and  com- 
manding the  commissioners,  surveyors,  and  all  persons  to  withdraw 
from  the  said  land.  In  consequence  of  this  proclamation,  the  said 
Robert  Porterfield  was  prevented  from  perfecting  his  entry  by  survey 
and  patent.  This  proclamation  continued  in  £rce  until  the  United 
States,  by  treaties  made  subsequently  in  1794  and  1795  with  the 
Cherokee  and  Chickasaw  Indians,  the  country  lying  to  the  south  of 
the  Tennessee  river  was  guarantied  to  them  as  a  hunting  ground,  and 
all  persons  were  prohibited  from  entering  on,  or  taking  possession 
of,  the  said  territory. 

The  country  remained  in  this  situation  until  1819,  when  the  obstrnc- 
tion  of  the  Indian  title  was  removed  by  treaty  ;  and  in  convenient  time 
afterwards,  to  wit :  in  1824,  the  said  Robert  Porterfield  procured  his 
entries,  to  be  perfected  by  survey,  and  a  patent  issued  to  him  from  the 
governor  of  Kentucky,  which  had,  in  the  meantime,  become  a  State, 
in  pursuance  of  certain  stipulations  between  Virginia  and  Kentucky, 
when  the  latter  became  a  separate  State. 

After  having  thus  perfected  his  title,  the  said  Robert  Porterfield 
took  possession  of  his  said  land,  and  by  an  agent  granted  leases  to 
several  persons  whom  he  found  living  on  tho  land  ;  but  these  tenants 
were  subsequently  evicted  and  turned  out  of  possession,  under  indict- 
ments of  forcible  entry  and  detainer,  by  persons  claiming  title  to  the 
same  land,  under  a  grant  to  George  R.  Clark,  of  an  older  date.  To 
the  understanding  of  this  claim  it  is  necessary  to  state  some  facts. 

Under  certain  treasury  land  warrants,  the  said  George  R.  Clark 
made  entries  of  two  tracts  of  land— one  for  36,962  acres,  and  another 
for  37,000  acres — within  the  district  of  country  which  the  legislature 
of  Virginia  had  set  apart  for  military  land  warrants  by  the  act  of  No- 
vember, 1V81.  These  entries  were  made  in  1780  and  1781,  prior  to  the 
passage  of  the  act  of  November,  1781.  The  surveys  were  made  in 
1784,  before  the  date  of  the  proclamation  of  the  governor  of  Virginia, 
and  patents  were  issued  in  September,  1795. 

The  said  patents  being  the  oldest,  the  said  Robert  Porterfield  was 
disposed  to  give  up  his  claim,  and  to  ask  Congress  to  give  him  other 
lands  ia  lieu  of  that  of  which  he  had  been  deprived.  He  accordingly 
presented  a  petition  to  the  21th  Congress ;  but,  as  is  alleged  in  this 
petition,  he  was  advised  by  the  late  B.  Watkins  Leigh,  then  a  senator 
of  Virginia  in  Congress,  that  his  claim  would  be  likely  to  be  refused, 
*5{  until  it  had  been  decided  by  the  courts.     That  Clark's  title  was  para- 

mount; and  the  said  Leigh  expressed  the  opinion,  as  did  other  emi- 
nent lawyers,  that  the  entry  and  patent  of  the  said  Clark  was  yoit 
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bein^  within  ^'  the  country  and  limits  of  the  Cherokee  Indians," 
which  were  excepted  from  entry  hy  act  of  May,  ITTS.  Under  this 
adnce,  he  filed  a  oill  in  the  circuit  court  of  the  United  States  for  the 
Eentncky  district,  against  Meriwether  L.  Clark,  and  others,  who 
claimed  under  the  said  grants  to  George  R.  Clark,  on  the  18th  of 
July,  1836. 

In  the  prosecution  of  this  suit  much  time  and  money  were  expended. 
Many  witnesses  were  examined,  and  a  large  amount  of  testimony  as 
to  the  right  of  the  Indians  to  this  tract  of  country  was  procured  from 
the  colonial  office  in  England.  After  various  continuances,  the  case 
was  finally  hrought  to  a  hearing  on  the  13th  November,  1841,  when 
the  bill  was  dismissed  with  costs.  An  appeal  was  taken  to  the  Su- 
preme Court,  where  the  appeal  was  dismissed. 

Under  these  circumstances,  your  committee  are  of  opinion,  that  as 
as  the  Virginia  grant  of  the  land  was  in  pursuance  of  a  contract 
made  with  her  officers,  she  would  be  bound  to  reimburse  to  her 
grantee  the  land  which  he  lost  by  the  uncertainty  of  her  own  laws. 
And  as  Virginia,  by  her  cession  of  all  her  lands  to  the  United  States, 
has  not  now  the  means  of  complying  with  the  contract,  the  United 
States  ought  to  do  for  them  what  Viginia  would  now  do  if  she  had 
the  power ;  and  as  there  is  still  remaining  a  lar^e  part  of  the 
2^500,000  acres  set  apart  for  the  satisfaction  of  Virginia  military  land 
warrants  by  the  act  approved  August  31,  1852,  a  bill  is  herewith 
reported  for  their  relief. 
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SENATE. 


Rep.  Com. 
No.  857- 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


YwBRVAXY  4,  1857.— Ordered  to  be  printed. 


Mr.  Mallort  made  the  following 
REPORT. 

[To  accompany  bill  S.  555.] 

The  Committee  on  Naval  Affairs,  to  whom  was  r^srred  the  memorial 
of  J.  Wilcox  Jenkins,  have  had  the  same  under  consideration  and 
report: 

The  memorialist  alleges  that  he  acted  as  captain's  clerk  on  board 
the  United  States  sloop-of-war  Germantown  during  the  year  1856,  and 
while  so  acting  he  was  appointed  acting  purser  by  the  commodore 
commanding  the  squadron,  and  that  he  performed  the  duties  of  pur- 
ser of,  and  on  board  the  Germantown,  from  the  first  day  of  January, 
to  the  thirtieth  day  of  April,  1856,  under  and  by  virtue  of  said  ap- 
pointment ;  and  he  prays  to  be  allowed  ^Hhe  compensation  of  a  purser 
of  a  first  doss  sloop-of-war  during  the  time  he  performed  the  duties 
thereof: ' 

Upon  a  reference  of  the  case  to  the  Navy  Department  for  the  evi- 
dences of  the  service  in  question,  the  Secretary  transmitted  the  fol- 
lowing letter  from  the  Fourth  Auditor : 

"  Treasury  Department, 
*'  Fourth  Auditor* s  Office,  January  5,  1857. 
''Purser  Latnall  having  been  detached  from  the  United  States  sloop 
Germantown,  J.  Wilcox  Jenkins,  who  was  acting  as  captain's  clerk, 
was  appointed  as  acting  purser  by  G.  W.  D.  Salter,  commander-in- 
chief  01  the  squadron,  and  acted  in  that  capacity  from  the  1st  of 
January,  1856,  until  the  30th  of  April  following  as  appears  from  the 
letter  of  appointment  of  Captain  Salter  and  the  accounts  of  acting 
Purser  Jenkins,  on  file  in  this  office  for  settlement. 

A.   0.   DAYTON, 

Fourth  Auditor." 

Upon  this  proof  your  committee  report  a  bill  for  the  relief  of  the 
Memorialist,  allowine  him  the  pay  of  a  purser  of  a  sloop-of-war  du- 
nng  the  time  he  acted  as  such,  deducting  therefrom  the  amount  he  may 
^ve  received  as  captain's  derk,  and  they  ask  the  concurrence  of  the 
Senate  therein. 
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absence  from  home  of  some  two  or  three  years,  he  died  in  the  city  of 
New  York,  leaving  his  widow  and  six  small  daughters  in  indigent 
circumstances  to  lament  the  loss  of  a  husband  and  father.  It  is  further 
clearly  shown  that  the  memorialist  has  no  visible  means  of  support, 
and  is  represented  to  be  very  worthy  of  the  relief  for  which  she  humbly 
prays  the  government  to  grant  her  in  her  declining  years. 

Tour  committee  therefore  recommend  the  passage  of  the  accompa- 
nying bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES, 


Fedsuaay  5,  1857  —Ordered  to  be  printed. 


Mr.  Pratt  made  the  following 

REPORT. 

[Tu  iLccompany  bill  S.  659 .] 

The  Committee  on  Foreign  Relations j  to  whom  was  referred  the  reaolu-^ 
Hon  of  the  Senate  of  the  l*d(h  December ^  1850^  with  the  accompanying 
paperSy  relative  to  the  claim  of  John  P,  Brown^  principal  interpreter 
of  the  Turkish  language  to  the  United  Stales  legation  at  Constantinople^ 
for  additional  compensation,  for  diplomatic  and  judicial  services  per^ 
formed  by  him  at  various  intervals  dming  the  years  1838, 1839, 1852, 
and  1854,  have  had  the  same  under  consideration^  and  report: 

The  Secretary  of  State,  to  whom  the  reaolution  wag  referred  by  the 
committee  for  information,  in  his  reply,  dated  January  30, 185T,  says : 
*^  As  to  the  servicea  of  Mr.  Browoj  as  charge  d'aflfaires  from  the  11th 
of  April,  1838,  to  the  19th  of  July,  1839  ;  from  the  30th  of  July,  1852, 
to  the  5th  of  July,  1853,  and  from  the  19th  of  Decemher,  1853,  to 
the  Slst  of  January,  1854,  the  records  of  this  department  show  that 
during  those  periods  he  was  left  in  charge  of  the  legation,  and  that  he 
performed  the  duties  devolved  upon  him  in  a  manner  satisfactory  to 
this  government." 

In  regard  to  the  claim  for  compensation  for  judicial  services  under 
the  act  of  August  11,  1848,  the  Secretary  adds :  ''  That  act  has  never 
been  construed  by  the  Executive  as  intending  to  allow  diplomatic 
agents  and  consuls  in  Turkey  compensation  for  such  services/' 

Concurring  with  the  Secretary  in  his  construction  of  the  act  of 
August  11,  1848j  the  committee  are  of  opinion  that  Mr.  Brown  is  not 
entitled  to  the  compensation  claimed  by  him  for  judicial  services  dur- 
ing the  several  periods  named  in  his  accounts ;  and  they  therefore 
recommend  that  that  portion  of  his  claim  be  disallowed.  The  claim 
for  diplomatic  services,  however,  stands  upon  different  grounds  ;  and 
being  fully  supported  by  the  records  of  the  Department  of  State,  en- 
titles him,  in  the  opinion  of  the  committee,  to  the  difference  between 
the  compensation  heretofore  received  by  him  as  principal  interpreter, 
and  that  allowed  to  a  chargfi  d'affaires  of  the  United  States.  They 
therefore  report  a  bill  in  his  favor  for  that  amonntj  and  recommend 
its  passage. 
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SENATE. 
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I  No.  360. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


FiBEVABT  6,  1867. — Ordered  to  be  printed. 


Mr.  IvBRsoN  made  the  following 
REPORT. 

[To  aooompaoy  bOl  8. 663.] 

The  Committee  on  MUitary  Affairs^  to  whom  was  referred  the  petition 
of  Wm.  W.  Betdefif  heir  of  Ebeneztr  Belden,  having  had  tne  same 
under  oonsiderationf  report  : 

The  petitioner  in  this  case  prays  to  be  reimbursed  for  losses  sus- 
tained bj  his  father,  Ebenezer  JBelden,  by  the  destruction  of  his  stock 
of  goods  by  the  enemy,  at  Bnfifalo,  New  York,  on  19th  of  December, 
1813,  when  the  storehouse  occupied  by  him  at  that  place  was  so  de- 
stroyed because  it  was  partially  occupied  at  the  same  time  by  military 
stores. 

This  claim  was  presented  to  the  House  of  Representatives  in  the 
second  session  of  the  16th  Conffress,  but  no  final  action  was  ever  had 
upon  it.  On  the  9th  of  April,  1816,  Congress  passed  a  law,  **  au- 
thorizing payment  for  property  lost,  captured,  or  destroyed  by  the 
enemy,  while  in  the  military  service  of  the  United  States."  The 
ninth  section  of  this  act  required  that  evidence  should  be  provided 
that  the  property  so  destroyed,  and  for  which  payment  was  promised, 
was  in  military  occupancy  under  the  authority  of  an  officer  or  agent 
of  the  United  States,  and  a  commissioner  was  appointed  to  take 
testimony  and  administer  the  law.  Numerous  cases  were  presented 
to  this  officer,  and  this  one  among  them,  and  the  testimony  is  taken 
before  and  certified  by  him.  The  law,  however,  was  construed  to 
extend  only  to  houses,  &c.,  and  goods,  wares,  and  merchandise,  as 
charged  in  Mr.  Belden's  account,  were  in  no  instance  paid  for.  The 
report  of  all  the  cases  presented  for  settlement  under  the  act  of  April, 
1816^  may  be  found  in  Senate  Document  No.  36,  second  session,  19th 
Congress. 

liichael  Helms  testifies  that  the  store  occupied  by  Ebenezer  Belden, 
at  the  time  and  place  as  stated  above,  was  destroyed  as  alleged,  whilst 
it  was  also  occupied  as  a  military  depdt  by  the  united  States. 

Ezra  St.  John  testifies  to  the  fact  that  the  storehouse  of  Ebenezer 
Belden  was  also  a  depdt  for  tents  and  other  articles  belonging  to  the 
ITnited  States,  at  the  time  it  was  destroyed. 

Nathan  Leonard,  late  a  captain  in  the  United  States  service,  testifies 
that  the  storehouse  of  Ebenezer  Belden,  at  the  time  of  its  destructioa 
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by  the  enemy,  was  also  in  the  military  occnpancy  of  the  United 
States,  as  a  depository  of  forage,  by  the  order  of  tbe  United  States 
quartermaster  general. 

Stephen  Sparrow  testifies  to  the  same,  and  states  that  he  believes 
the  property  was  so  destroyed  in  conseouence  of  its  military  occupancy; 
And  further,  that  he  was,  on  the  said  December  19,  1813,  the  clerk  or 
sgent  of  said  Belden,  and  that  the  goods  and  effects  as  charged  in  the 
socount  accompanying  said  Belden's  memorial  were  in  the  said  Bel- 
den's  store,  and  were  therein  destroyed,  and  that  the  said  goods  are 
charged  at  New  York  prices  with  transportation  added. 

John  Lay,  jr.,  testifies  that  he  was  a  merchant,  and  well  acquainted 
with  the  prices  of  goods,  and  that  the  prices  charged  in  Ebenezer 
Belden's  schedule  of  goods  destroyed  by  the  enemy  in  December, 
1813,  are  reasonable  and  fair. 

Reuben  B.  Heacock,  also  a  merchant,  in  Buffalo,  fully  corroborates 
the  testimony  of  John  Lay,  jr.;  and  Archibald  S.  Clarke  testifies 
that  he  has  known  Ebenezer  Belden  as  a  regular  merchant  of  respect- 
able standing  since  1808,  until  the  destruction  of  the  Niagara  iron- 
tier  in  the  winter  of  1813. 

From  a  review  of  this  testimony  it  is  manifest  that  EbenesEer  Bel- 
den's property  was  destroyed  in  consequence  of  its  being  upon  prem- 
ises occupied  in  part  as  a  military  depot,  and  such  occupancy  was  by 
the  order  of  an  officer  of  the  United  States.  There  are  numerous 
precedents  on  record  of  payments  for  losses  sustained  under  similar 
circumstances,  and  there  seems  to  be  as  much  justice  in  providing  for 
the  payment  of  goods  so  destroyed  as  for  houses,  as  authorized  by  the 
act  of  April,  1816,  and  the  committee  report  a  bill  to  pay  the  me- 
morialist's daim. 
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IN  THE  SENATE  OF  THE  UNTTED  STATES. 


nBBVijtT  6, 1867.— Oidmed  to  be  printed. 


Mr.  Wklub  made  the  following 
REPORT. 

[To  aooompanj  Ull  8.  664.] 

The  Committee  on  MilUary  Afaire^  to  whom  woe  rrferred  (he  memorial 
of  John  T.  Wright^  having  nod  the  same  under  ooMideration^rqport: 

The  memorialist  prays  compensation  for  the  destruction  of  his 
steamer,  the  ^^  America/'  while  employed  hj  him  in  transporting 
United  States  troops,  and  to  be  allowed  the  contract  price  for  sncn 
transportation. 

It  appears  that  the  memorialist — ^the  owner  of  the  ^^  America y — 
contracted  with  Breret  Major  B.  Allen,  assistant  quartermaster  United 
States  army,  to  convey  a  detachment  of  United  States  troops,  under 
command  of  Major  H.  Prince,  from  Benicia,  California,  to  Steilacoom, 
Paget's  Sound.  That  the  said  steamer  started  from  Benicia  about  the 
21st  June,  1866,  havinff  on  board  a  number  of  passengers,  and  Major 
Prince,  with  one  hundred  and  thirty-two  recruits  and  three  laun- 
dresses. Immediately  upon  leaving  Benicia,  the  memorialist  informed 
Major  Prince  that  the  recruits  were  very  disorderly,  and  were  using 
very  unbecoming  language,  loudly  protesting  against  being  taken  to 
Washington  Territoi^,  and  that  he  (the  captain)  had  great  fears  that 
these  recruits  would  injure  the  steamer  or  get  up  a  mutiny.  CSaptain 
Wright  did  all  in  his  power  to  keep  these  troops  m  subjection,  but  they 
seemed  to  be  preparing  for  quitting  the  steamer,  and  acted  in  a  very 
suspicious  manner. 

Arriying  at  Crescent  City,  Major  Prince  went  ashore  in  the  first 
boat ;  and  while  the  freight  for  this  place  was  being  delivered,  a  dense 
smoke  was  seen  issuing  &om  that  part  of  the  steamer  occupied  by  the 
recruits,  and  thoj  were  found  all  ready  for  landing,  and  jumping  into 
a  lighter  alongside,  made  for  land ;  nor  could  they  be  induoed  to  aid 
in  extinguishing  the  fire,  although  a  large  reward  was  offered  them 
to  dojso.  The  steamer  was  burnt  and  utterly  lost;  and  it  appears 
from  all  the  evidence  (voluminous  as  it  is^  before  the  committee,  and 
being  the  best  the  nature  of  the  case  will  admit  of,  that  the  fire  was 

St  to  the  steamer  by  these  dissatisfied  recruits,  as  neither  smoke  nor 
e  was  discovered  to  arise  from  any  other  part  of  her  except  that 
occupied  by  them,  and  tins  of  camphene  oil  had  been  stolen  from  the 
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deck,  which  were  found  in  the  place  of  the  fire's  origin  after  the  hull 
had  been  raised  from  water. 

Major  Prince  certifies  that  the  burning  of  the  ^'  America"  was  not 
owing  to  any  fault  of  Captain  Jones,  and  that  his  contract  was  faith- 
inlly  and  well  fulfilled  as  far  as  respects  the  landing  of  the  detachment  at 
Crescent  City.  Captain  Jones  offered  to  procure  another  steamer  and 
convey  the  troops  to  Steilacoom,  according  to  contract,  but  the  offer  was 
declined.  Meanwhile  many  of  the  recruits  had  run  away  to  the  mines, 
or  had  otherwise  deserted  in  disguise. 

The  committee  have  given  to  this  case  a  very,  careful  examination, 
and  have  come  to  the  conclusion  that,  although  the  circumstantial 
evidence  may  be  very  satisfactory,  the  burning  of  the  "  America" 
was  caused  in  the  manner  above  stated,  the  government  is  in  no  way 
bound  to  remunerate  the  owner  therefor.  The  steamer  was  a  common 
carrier,  was  not  even  chartered  on  this  occasion  by  the  government, 
and  it  is  but  reasonable  and  just  that  the  loss  should  fall  upon  the 

Eroprietor,  and  not  upon  the  United  States.  But  the  committee,  be- 
evmg  that  the  memorialist  did  his  utmost  to  carry  out  his  contract 
in  eood  faith,  recommend  that  he  be  paid  in  the  same  manner  as  if 
he  had  delivered  Major  Prince  and  his  command  at  the  place  of  des- 
tination, and  accordingly  report  a  bill  for  his  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


VnKBtxt  6, 1867.— Ordered  to  be  printed. 


Mr.  BmrjAMm  made  the  following 
REPORT. 

[To  aooompanj  bill  8.  666.] 

The  Committer  on  Private  Land  OkUma^  to  whom  was  referred  the 
^^j^iiion  of  John  JET.  Chevia  and  othersy  praying  oof^rmcUion  cf  the 
anginal  entry  of  Alexander  MdUerej  deceased^  to  a  certain  tract  cf 
land  in  Lomaiana/'  have  had  the  same  under  conMeraHon^  ana 
eubmit  the  following  report : 

It  appears  that  said  Alexander  Moliere,  in  his  lifetime,  on  the  11th 
day  of  March,  1842,  entered,  at  the  land  office  at  Opelousas,  in  the 
State  of  Louisiana,  (as  is  shown  by  a  duly  certified  copy  of  the 
register's  certificate,  numbered  4,036,)  the  southwest  quarter  of  section 
number  nine,  in  township  number  eleven' south,  of  range  number  five 
east ;  that  some  time  prior  to  1846,  and  whilst  the  land  was  owned 
by  said  Moliere,  he  made  application  to  the  land  office  for  a  chanee 
of  his  entry  from  the  said  southwest  quarter  of  section  nine  to  the 
southwest  quarter  of  section  eight,  in  the  same  township  and  range. 
The  Commissioner  of  the  General  Land  Office  ordered  the  change  to 
be  made  on  the  books  of  the  register  of  the  land  office  at  Opelousas, 
but,  owing  to  the  negligence  or  omission  of  the  said  register,  the 
change  of  entry  so  ordered  was  never  made,  as  appears  from  the 
certificate  of  the  said  register  dated  the  12th  day  of  JNovember,  1856. 

On  the  23d  day  of  December,  1866,  the  said  southwest  quarter  of 
section  8  was  entered  by  one  H.  T.  Chevis  in  the  land  office  for  the 
State  of  Louisiana,  of  which  the  State  became  possessed  by  virtue  of 
the  provisions  of  the  act  of  Congress  of  the  20th  day  of  May,  1826,  as 
appears  by  the  original  certificate  of  the  register  of  the  land  office. 

it  further  appears,  from  a  duly  authenticated  certificate  of  the  re- 
corder for  the  parish  of  Lafayette,  in  the  State  of  Louisiana,  that 
John  W.  Chevis,  the  petitioner,  is  the  owner  of,  and  is  entitled  to,  all 
the  rights  of  the  said  Moliere  in  and  to  the  said  southwest  (quarter  of 
lection  9,  township  11  south,  of  ranse  6  east,  and  on  application  at  the 
Land  Office  for  the  patent  therefor  the  Commissioner,  refused  to  grant 
the  patent  on  the  ground  that  a  change  of  entry  had  been  ordered 
from  the  said  southwest  quarter  of  section  9  to  the  said  southwest 
quarter  of  section  8,  and  that  the  petitioner  was  remediless  unless  he 
invoked  the  interposition  of  Congress. 
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The  petitioner  asks  now  that  the  original  entry  made  by  the  said 
Moliere  of  the  said  southwest  quarter  of  section  9  be  confirmed,  and 
that  a  patent  issue  to  him  as  the  legal  representative  of  said  Moliere. 

From  all  the  facts  in  this  case,  the  committee  are  of  opinion  that 
the  prayer  of  the  petitioner  ought  to  be  granted ;  they  therefore  re- 
port the  accompanying  bill,  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  6, 1857. — Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 
REPORT. 

[To  accompany  bill  8.  473.] 

The  Committee  on  Private  Land  Claims ^  to  wTiom  was  referred  Senate 
Ml  473,  "  A  bill  to  provide  for  the  location  of  certain  private  land 
claims  in  the  State  of  Missouri,  and  for  other  purposes/'  after  a- 
careful  consideration  thereof  have  directed  me  to  report  a  substitute 
therefor. 

The  bill  under  consideration  provides  for  the  location  of  certain 
confirmed  private  land  claims,  and  for  the  confirmation  of  certain, 
other  claims  recommended  for  confirmation  by  the  board  of  commis- 
sioners appointed  to  adjust  private  land  claims  under  the  act  of 
March  2,  1805,  and  the  acts  supplementary  thereto. 

By  the  fiirst  section  of  the  act  entitled,  "  An  act  confirming  claimsf 
to  land  in  the  State  of  Missouri,  and  for  other  purposes,"  approved 
July  4,  1836,  all  claims  reported  upon  favorably  by  the  commis- 
sioners, and  embraced  within  the  two  several  reports  therein  named^ 
were  confirmed,  with  the  exception  of  certain  claims  therein  specified. 
The  second  section  provides,  ^*that  if  it  shall  be  found  that  any 
tract  or  tracts,  confirmed  as  aforesaid,  or  any  part  thereof,  had  been 
previously  located  by  any  other  person  or  persons,  under  any  law  of 
the  United  States,  or  had  been  surveyed  and  sold  by  the  United  States, 
this  act  shall  confer  no  title  to  such  lands  in  opposition  to  the  righta 
acquired  by  such  location  or  purchase ;  but  the  individual  or  indi- 
viduals, whose  claims  are  hereby  confirmed,  shall  be  permitted  to 
locate  so  much  thereof  as  interferes  with  such  location  or  purchase- 
on  any  unappropriated  lands  of  the  United  States  within  the  State  of 
Missouri,  or  territory  of  Arkansas,  in  which  the  original  claim  may 
be,  that  may  be  subject  to  entry  at  private  sale." 

The  3d  section  provides  the  manner  in  which  such  location  shall 
be  made,  and  for  the  issuing  of  the  patent. 

Under  this  confirmatory  act,  the  claim  of  the  sons  of  Benito  Vas- 
queB  was  confirmed.  Subsequent  to  such  confirmation,  the  interest 
of  Joseph  Vasquez,  one  of  the  confirmees,  became  vested  in  one  J. 
Epes  Cowan,  who  took  possession  under  it  of  a  certain  tract  of  land 
in  Missouri,  then  unsurveyed.  After  the  survey,  the  said  Cowan 
luade  application  to  the  General  Land  Office  for  a  patent,  under  tho 
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2d  and  3d  sections  of  the  said  act  of  July  4,  1836.  The  Commis- 
sioner, entertaining  doubts  upon  the  question,  referred  the  same  to  the 
Attorney  General,  and  on  the  5th  of  February,  1841,  Attorney  (Jen- 
eral  Gilpin  gave  his  opinion  thereon,  (see  Opinions  of  Attorneys  Gen- 
eral, page  1377,)  in  which  he  says : 

<<  I  am  of  opinion  that  the  first  section  of  the  act  in  question  fully 
confirms  and  gives  a  valid  title  under  the  grant  to  the  sons  of  Benito 
Yasquez,  but  I  do  not  think  that,  without  further  legislation,  the  same 
can  De  located  upon  any  of  the  public  lands  of  the  United  States. 
This  can  never  be  done  except  by  authority  from  the  legislature  and 
the  law  in  question  ;  though  it  confirms  the  grant,  does  not  provide 
for  its  location.  The  first  section  is  certainly  nothing  more  than  con- 
firmatory of  certain  Spanish  claims.  It  is  in  the  second  and  third 
sections  that  the  power  to  locate  them  is  given,  if  anywhere.  What 
is  that  power?  It  is  to  locate  '  tracts '  confirmed  by  the  first  section, 
and  tracts  4ying  within  the  State  of  Missouri  or  the  Territory  of 
Arkansas.'  If  such  confirmed  'tracts'  interfere  with  lands  already 
surveyed  and  sold  by  the  United  States,  provision  is  made  for  their 
location  elsewhere.  It  seems  to  me  impossible  to  regard  these  pron- 
sions  as  applicable  to  any  grants  but  such  as  have  already  had  a  spe- 
cific location ;  they  cannot  be  applied  to  floating  and  unascertained 
claims — mere  rights  of  location,  such  as  the  grant  to  the  sons  of 
Benito  Yasquez  is,  even  though  they  are  valid  and  confirmed.  /  U 
the  claims  confirmed  by  the  first  section,  except  a  very  few,  were  located 
Spanish  grants ;  for  them  the  second  and  third  sections  of  the  act 
adequately  provide ;  for  the  others  no  provision  is  made,  doubdesSj 
from  accident;  but  the  omission  is  one  that  can  only  be  rectified  by  the 
legislature.** 

By  special  act,  approved  January  12, 1855,  the  legal  representatives 
of  the  said  sons  of  Benito  Yasquez,  as  also  John  CoUisan,  were  au- 
thorized, respectively,  to  enter  a  quantity  of  land  equal  to  that  con- 
firmed to  them  by  the  said  act  of  July  4,  1836,  and  at  the  1st  session 
of  the  present  Congress  an  act  was  passed  authorizing  the  legal  rep- 
resentatives of  Manuel  Gonzales  Moro,  whose  claim  was  similar  in  all 
respects  to  the  Yasquez  claim,  to  enter  a  quantity  of  land  equal  to 
that  confirmed  by  said  act  and  that  yet  remained  unsatisfied. 

To  avoid  these  special  acts,  as  well  as  to  do  justice  to  all  confirmees 
of  the  United  States,  and  to  meet  the  objections  of  the  Attorney  Gen- 
eral as  above  set  forth,  the  committee  believe  that  this  general  pro- 
vision should  be  made.  The  only  difference  between  the  provision 
under  consideration  and  the  evident  intention  of  the  act  of  1836  is, 
to  extend  to  the  confirmees  the  right  to  make  the  location  on  any  of 
the  public  lands  of  the  United  States,  subject  to  sale  at  private  entrj 
at  a  price  not  exceeding  one  dollar  and  twenty-five  cents  per  acre, 
whilst  by  the  said  act  such  confirmees  were  intended  to  be  confined 
to  the  State  or  Territory  in  which  the  original  claim  was  situated. 
This  change  the  committee  believe  is  due  to  the  claimants,  as  it  will 
to  some  extent,  place  them  in  the  position  of  securing  such  lauds  a? 
they  might  have  selected  in  1836,  had  ample  provision  been  made  by 
said  act. 

In  reference  to  the  confirmation  provided  by  this  bill,  the  oommittf? 
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find  that  a  large  number  of  claims  reported  for  confirmation  by 
the  commissioners  appointed  under  the  act  entitled  ''An  act  for  as- 
certaining and  adjusting  the  titles  and  claims  to  lands  within  the  Ter- 
ritory of  Orleans  and  the  district  of  Louisiana/'  approved  March  2, 
1805,  and  the  several  acts  supplementary  thereto  and  embraced  in 
the  report  of  the  Secretary  of  the  Treasury  dated  the  8th  day  of  Jan- 
uary, 1812,  and  communicated  to  the  House  of  Representatives  on  the 
9th  day  of  January,  1812,  (see  Am.  State  Papers,  Public  Lands,  Duff 
Oreen's  edition,  volume  2,  pages  224  to  367,  inclusive,)  have  not  been 
confirmed  by  Congress. 

It  has  been  generally  understood  that  all  the  claims  recommended 
for  confirmation  in  the  report  aforesaid  were  confirmed  by  the  a«t  en- 
titled ''  An  act  for  the  final  adjustment  of  land  titles  in  the  State  of 
Louisiana  and  Territory  of  Missouri,"  approved  April  12,  1814  ;  but 
upon  a  careful  examination  of  said  act,  it  is  found  that  conditions  were 
attached  which  excepted  from  this  general  confirmatory  act  many 
claims  recommended  by  the  commissioners  for  confirmation.  The 
policy  that  governed  Congress  in  passing  a  confirmatory,  act,  with  the 
conditions  therein  expressed,  is  not  appreciated  by  your  committee. 
By  it  they  omitted  to  confirm  many  of  the  most  meritorious  claims, 
which,  after  a  careful  examination,  were  recommended  by  the  com- 
missioners for  confirmation. 

For  instance:  under  the  first  proviso  to  the  first  section  a  greater 
quantity  than  one  league  square  could  not  be  confirmed  to  the  claim- 
ant, although  he  may  have  been  justly  entitled  to  a  greater  quantity ; 
and  no  confirmation  could  be  made  to  any  claimant  in  his  own  right 
if  such  claimant  had  received  a  donation  grant  from  the  United  States 
in  the  said  Territory.  In  the  first  section  there  are  certain  other  con- 
ditions, which  were  unnecessary,  to  determine  the  legal  rights  of  the 
claimants.  For  if,  under  the  treaty  stipulations,  the  claimant  was 
entitled  to  a  confirmation  of  his  title,  it  was  unjust,  if  not  incompetent, 
for  Congress  to  attach  conditions  which  would  defeat  the  confirmation. 
Under  the  said  first  section  it  was  required  that  the  claimant  must 
have  been  a  resident  within  the  territory  at  certain  specified  times ; 
therefore  a  bona  fide  claimant,  resident  of  any  of  the  States,  was  de- 
feated in  his  claim. 

The  lands  covered  by  the  claims  reported  by  the  commissioners  for 
confirmation  were  expressly  reserved  from  sale  by  the  act  providing 
for  the  appointment  of  the  commissioners,  and  such  reservation  has 
continued  up  to  the  present  time. 

Most,  if  not  all,  of  the  claimants  whose  titles  would  be  confirmed  by 
this  bill  have  been  in  possession  of  the  lands  claimed  from  the  date  of 
the  concession  up  to  the  present  time,  and  many  have  made  lasting 
and  valuable  improvements  thereon.  These  last  considerations  alone 
would  induce  the  committee  to  be  liberal  to  the  claimants  within  the 
true  policy  of  the  government;  but  when  taken  in  connexion  with  the 
fact  that  these  claims  had  undergone  a  careful  and  full  investigation 
and  were  recommended  for  confirmation,  the  committee  feel  that  a 
duty  devolves  upon  Ck)ngress  to  confirm  the  claimants  in  their  titles. 

At  the  first  session  of  the  18th  Congress  the  House  Committee  on 
Public  Lands  made  a  report  upon  certain  resolutions  in  relation  to 
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lands  in  the  State  of  Lonisiana,  (see  Am.  State  Papers,  vol.  3,  p.  667,) 
in  which  they  say  :  "The  secona  resolution  instructs  your  committee 
to  inquire  into  the  expediency  of  causing  patents  to  issue  for  lands  to 
persons  within  the  State  of  liOuisiana,  tmoae  titles  and  claims  to  lands 
have  been  confirmed  by  the  several  boards  of  commissioners ^  acting  under 
the  authority  of  the  United  States.  By  referring  to  the  act  of  the  8th 
(12th)  of  April,  1814,  it  will  he  found  that  it  is  made  the  duty  of  the 
registers  of  the  several  land  districts  in  Louisiana  to  furnish  the  prin- 
cipal deputy  surveyor  of  that  district  with  the  list  of  confirmed  pri- 
vate claims  ;  and  it  is  also  made  the  duty  of  such  principal  deputy, 
under  the  direction  of  the  surveyor,  south  of  Tennessee,  to  survey 
those  claims  at  the  expense  of  the  United  States  ;  which  surveys  are 
required  to  he  returned  to  the  Commissioner  of  the  General  Land  Of- 
fice, with  the  certificates  of  confirmation,  whose  duty  it  is  made  to 
make  out  the  patents  and  forward  them  to  the  registers  for  the  use  of 
the  claimants.  From  this  statement  it  will  appear  that  if  any  unac- 
.countahle  er  unreasonahle  delay  has  occurred  in  issuing  the  patents 
to  lands  in  Louisiana,  it  cannot  be  attributed  to  any  want  of  legidation 
on  the  part  of  Congress.  Nor  are  the  committee  in  the  lecist  dis- 
posed to  fix  censure  upon  any  one ;  hut  in  the  absence  of  all  other 
evidence,  except  the  mere  want  of  performance  of  the  duties  required 
by  law,  feel  themselves  bound  to  presume  that  the  delay  in  issuing 
patents  has  proceeded  from  the  unsettled  state  of  private  claims  to 
land  in  Louisiana,  or  from  causes  not  heretofore  evitable.  This  they 
feel  the  more  inclined  to  do,  as  they  find  a  confirmation  of  private 
claims  on  an  examination  made  but  a  short  time  previously  to  such 
confirmation  at  the  last  session  of  Congress." 

From  this  report  it  would  appear  that  the  committee  regarded  the 
delay  in  issuing  patents  under  the  confirmatory  act  of  1814  to  the 
complicated  and  unsettled  state  of  private  land  claims  in  Louisiana, 
and  not  from  want  of  any  legislation  on  the  part  of  Congress. 

The  committee  find,  by  referring  to  the  several  confirmatory  acts  of 
Congress,  that  all  claims  recommended  for  confirmation  by  the  several 
boards  of  commissioners  were  confirmed  in  a  body  as  embraced  in  the 
report,  unless  the  claim,  either  by  the  name  of  the  claimant  or  by 
the  number  of  the  claim,  was  specially  excepted  from  confirmation, 
with  the  exception  of  the  confirmatory  act  of  1814.  By  excepting  the 
claim  in  the  name  of  the  claimant  or  by  the  number,  such  claimant 
had  notice  that  his  claim  was  not  confirmed  ;  but  by  the  act  of  1814, 
years  must  elapse  before  the  claimant  could  ascertain  whether  his  title 
was  confirmed  or  not. 

The  claimant  would  naturally  conclude,  after  he  had  learned  that 
the  board  of  commissioners  had  recommended  his  claim  for  confirma- 
tion, and  that  a  confirmatory  act  had  been  passed  by  Congress,  and 
his  claim  not  specially  excepted  by  name  or  number,  that  his  claim, 
with  the  rest,  stood  confirmed. 

In  some  instances  the  committee  find  that  years  have  elapsed  after 
the  report  of  the  commissioners^  and  after  the  same  had  been  laid  be- 
fore Congress,  without  any  action  of  Congress  thereon.  The  report 
of  the  commissioners  upon  private  land  claims  in  the  western  district 
of  Louisiana,  dated  the  30th  df  December,  1816,  and  laid  before  Con 
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gre88  in  1816,  was  not  passed  upon  1>7  Gongress  nnfdl  the  confirma- 
tory act,  approved  February  6, 1826.  Thus,  after  nine  years  had  passed 
away,  Oonpess  took  np  the  report  and  confirmed  all  the  claims  in  a 
body  therem  recommended  for  confirmation; 

The  committee,  nnder  the  circumstances,  have  no  hesitation  in  re- 
commending that  these  claims,  confirmed  by  the  said  commissioners, 
ought  to  be  confirmed^  to  the  extent  provided  in  the  bill,  by  C!on- 
gress. 
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IN  THE  SENATE  OF  THE  UNITED  STATES; 


FnmoAmT  6, 1857.— Orderad  to  be  printed. 

Mr.  Clat  made  the  following 
REPORT. 

[To  Moompftny  bill  S.  668.] 

The  Committee  on  Penaiona,  to  whom  was  referred  thepeUtion  of  Moaee 
Olmstead^  praying  Congress  to  grant  him  arrears  of  or  increase  of 
pension,  beg  leave  to  report : 

That  it  appears  from  the  petition  of  said  Olmstead,  as  corroborated 
by  statement  of  the  Third  Auditor  of  the  Treasury  Department^  said 
Olmstead  entered  the  service  of  the  United  States,  in  Jacob  Howell's 
company,  New  York  militia,  and  was  discharged  November  26,  1814. 
Petitioner  introduces  the  testimony  of  Professor  W.  Parker^  of  the 
College  of  Physicians,  New  York,  and  John  Frederick  May,  pro- 
fessor of  surgery^  National  Medical  College,  Washington  city,  D.  Oe, 
to  establish,  the  permanency  of  an  injury  received  at  Marlem  HeightSi 
while  laboring  on  a  battery,  and  engaged  in  the  line  of  his  duty.  It 
also  appears,  that  by  act  of  Congress  June  29, 1864,  he  was  placed  on 
the  pension  list,  at  the  rate  of  $8  per  month,  to  commence  20th  Jan- 
uary, 1863.  Petitioner  now  comes  forward  and  claims,  that  in  con- 
aeqnence  of  having  been  compelled  to  have  his  thigh  amputated  by 
reason  of  his  wounds  becoming  so  painful  that  his  heeath  and  life  were 
endangered  thereby^  petitioner  prays  Congress  to  grant  him  arrears  of 
pension  for  eight  or  ten  years  prior  to  20th  January,  1863,  or  an  in- 
crease of  the  pension  he  is  now  receiving,  to  aid  him  to  support  his 
&mily  and  himself  in  his  now  state  of  disability.  Your  committee, 
after  careftiUy  examining  the  evidence,  therefore  report  the  accom- 
panying bill,  and  recommend  its  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


FnKUABT  •,  1867. — Oider«d  to  be  printed. 


Mr.  Fish  made  the  following 
REPORT. 

(To  aooompaiiy  Joint  Besolntlon  8.  82.] 

The  Commiltee  on  Naval  Affairn^  to  whom  was  rrferred  the  petition  of 
Lieutenant  WiUiam  F.  Lovdl,  of  the  United  States  navyyprayina  that 
additional  oompenecUion  may  be  paid  to  the  officers  andseamen  who  ac- 
companied  the  eoq>edition  insearch  of  Dr.  Kane,  and  towhomwasre^ 
committed  Senate  Joint  resolution^  No.  32,  authorizing  the  Secretary  of 
the  Navytopay  to  the  officers  and  seamen  of  the  eoDpedition  in  searai 
of  Dr.  Kane,  the  same  rate  of  pay^  that  was  allowed  the  officers  and 
seamen  of  the  expedition  under  Lieutenant  De  Haven,  have  had  the 
same  under  consideration,  and  report : 

That  the  joint  resolation  which  has  heen  recommitted  to  them  is 
foand  not  to  reach  the  object  which  the  committee  had  in  view  when 
it  was  reported.  This  arises  from  the  fact  that  there  were  officers  in 
the  expedition  in  search  of  Dr.  Kane  of  grades  not  with  De  Haven's 
expedition,  and  who,  therefore,  are  not  provided  for  by  the  joint  reso- 
lution as  heretofore  reported. 

The  committee  propose  to  amend  the  joint  resolution  so  as  to  include 
these  officers  within  its  provisions. 

In  recommending  the  adoption  of  this  amended  resolution,  the  com- 
mittee do  not  favor  the  allowance  of  increased  compensation  on  the 
ground  of  precedent,  upon  which  so^  many  applications  have  been 
made.  This  expedition  was  peculiar,  and  required  an  outfit  of 
stores,  provisions,  clothing,  &c.,  suited  to  the  extreme  regions  of  the 
arctic  seas,  and,  in  a  large  degree,  unsuited  for  the  ordinary  service 
of  the  navy. 

It  went  on  its  errand  of  humanity,  uncertain  how  long  it  would  be 
absent  in  the  inhospitable  regions  to  which  it  was  sent.  The  cruise 
was  expected  to  occupy  a  long  time.  Large  supplies  were  laid  in, 
and  large  expenditures  were  consequently  thrown  upon  the  officers^ 
which  the  fortunately  unexpected  termination  of  the  cruise  rendered 
unavailable. 

The  expedition,  learning  the  safety  of  Dr.  Kane,  returned  to  the 
Unit^  States  with  a  large  proportion  unexpended  of  the  stores  and 
clothing,  &c.,  which  they  had  been  compelled  to  lay  in,  in  anticipa- 
tion of  a  long  voyage,  and  upon  these  loss  was  necessarily  sustained. 
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The  committee,  believing  that  the  officers  who  engaged  willingly 
and  gallantly  in  this  arduous,  dangerous,  and  suffering  expedition  of 
humanity  should  not  be  burdened  with  the  loss  which  has  thus  re- 
sulted from  the  peculiar  character  and  nature  of  the  expedition  upon 
which  they  were  sent,  recommend  the  allowanoe  of  increased  compen- 
sation as  an  indemnity  to  these  officers,  and  herewith  report  said  joint 
resolution  with  an  amendment,  and  recommend  its  passage. 
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m  THE  SENATE  OF  THE  UNITED  STATES. 


FanvAST  7,  1857.— Ordered  to  be  printed. 


Mr.  Wbluer  made  the  following 
REPORT. 

[To  accompany  bill  S*  573.] 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 
of  Major  Benjamin  Alvordy  paymaster  United  States  army^  having 
had  the  same  under  oonstderation,  rqport : 

The  memorialist  prays  to  be  reimbursed  for  losses  sustained  by  him 
when  wrecked  on  the  steamship  '^  Southerner/'  on  the  27th  Decem- 
ber, 1854,  near  Cape  Flattery,  m  Washington  Territory. 

The  claim  is  sustained  by  the  following  affidavits  : 

Affidavit  of  Major  Ber^amin  Alvord. 

Personally  appeared  Benjamin  Alvord,  paymaster  United  States 
anoy,  who,  being  duly  sworn,  states  as  follows,  to  wit :  I  was  directed 
by  orders  from  the  Secretary  of  War,  communicated  through  the  pay- 
master general,  and  dated  the  26th  September,  1864,  to  proceed  n-om 
Washington  city  to  my  station  at  Fort  Vancouver,  Washington  Ter- 
ritory. On  reaching  San  Francisco,  I  proceeded  to  make  a  payment 
of  the  troops  in  northern  California  ;  and,  after  returning,  sailed  from 
that  city  on  the  20th  December,  1854,  on  the  steamship  '^  Sovthemer^* 
boond  to  the  Columbia  river.  When  a  few  days  out  we  encountered 
^  severe  gale  of  wind,  and  the  master  attempted  to  make  Puget's 
Sound  for  safety  ;  but  in  this  attempt  we  were  wrecked,  on  the  27tb 
December,  on  the  coast  near  Cape  Flattery  rocks,  thirty  miles  south 
of  the  entrance  to  said  sound,  the  vessel  and  cargo  being  a  total 
^eck.  Preparing  for  the  arrival  of  my  family,  I  made  considerable 
purchases  in  San  Francisco  of  household  effects,  furniture,  &c.,  pre- 
paratory to  housekeeping.  Besides  these,  I  took  with  me  on  the 
steamer  several  trunks  and  boxes  of  clothing,  and  other  property,  and, 
especially,  a  small  but  very  valuable  library.  All  this  property  was 
lost  when  I  was  wrecked,  and  my  loss  amounted  to  at  least  one  thousand 
^^rs.  I  had  remaining  a  little  clothing  in  a  pair  of  saddle-bags. 
With  much  labor  and  watching  (for  they  had  been  washed  away)  I 
saved  the  muster  and  pay  rolls  and  vouchers  of  my  recent  payment, 
and  other  valuable  public  and  official  documents  in  my  possession.   It 
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is  proper  to  say  that,  in  devoting  myself  to  securing  the  public  service 
papers,  &c.,  I  necessarily  neglected,  in  a  great  degree,  my  private 
property.  The  interval  which  we  could  devote  to  the  rescuing  of 
property  from  the  waves  was  only  a  few  hours.  What  the  sea  did  not 
wash  off  the  Indians  stole  from  us  that  same  night.  Six  thousand  aud 
five  hundred  dollars  of  funds  of  the  pay  department  United  States 
army  I  had  placed  on  board,  in  the  hands  of  an  express  company,  for 
transportation  to  Fort  Vancouver  ;  these  were,  fortunately,  saved  and 
delivered  to  me  at  that  post.  They  were  in  an  iron  safe,  and  thus  not 
washed  off  from  the  wreck. 

BENJAMIN  ALVORD, 
Major ^  and  PaymaMer  U.  8.  Army, 


County  op  Clark,  Territory  of  Washington: 

Sworn  and  subscribed  to,  at  Fort  Vancouver,  Washington  Terri- 
tory, on  the  25th  day  of  October,  1856,  before  me. 

C.  C.  STILES,  [l.  s.] 

Probate  uvdge. 


Affidavit  of  Byland  J.  Ackleyj  Esq. 

Personally  appeared  before  me  Eyland  J.  Ackley,  esq.,  of  Fort  Van- 
couver, Washington  Territory,  who,  being  duly  sworn,  states  as  fol- 
lows, to  wit : 

I  have  been  paymaster's  clerk  for  Major  Benjamin  Alvord,  paymaster 
United  States  army,  since  September,  1854.  He  was  ordered  in  that 
month  from  Washington  city  to  Fort  Vancouver,  Washington  Terri- 
tory. On  reaching  Wan  Francisco,  after  making  a  payment  to  troops 
in  northern  California,  we  sailed,  on  the  20th  December,  1854,  on  the 
steamship  ^^  Southerner, '*  bound  from  that  city  to  the  Columbia  river. 
A  severe  gale  of  wind  arose  when  we  were  two  or  three  days  out,  and 
the  captain  attempted  to  make  Puget's  Sound  for  safety,  but  we  were 
wrecked,  on  the  27th  December,  1854,  on  the  coast  near  Cape  Flattery 
rocks,  Washington  Territory,  thirty  miles  south  of  the  entrance  to 
said  sound.  The  vessel  and  cargo  were  a  total  wreck.  I  am  knowing 
to  the  fact  that  the  said  Major  Benjamin  Alvord,  expecting  to  go  to 
housekeeping  at  Fort  Vancouver,  purchased  considerable  furniture, 
&c.  in  San  Francisco,  and  I  saw  him  place  on  board  several  trunks^ 
boxes,  &c.,  said  to  contain  books,  clothing,  and  other  property.  All 
this  property  was  lost  when  we  were  wrecked ;  and,  to  the  best  of  my 
knowledge  and  belief,  his  estimate  of  said  loss  at  one  thousand  dollars 
is  correct  and  just. 

He  saved  of  his  private  property  only  a  little  clothing,  Ut  public 
property  he  rescued  his  official  documents,  including  the  pay-rolls  and 
vouchers  of  his  recent  payment  of  the  troops.  The  public  funds  of  the 
pay  department,  which  he  had  placed  in  the  hands  of  an  express  oom- 
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{^any  for  transportation,  amounting  to  six  thousand  five  hundred  dol- 
ars,  were  fortunately  saved,  being  in  an  iron  safe,  which  could  not 
wash  away. 

R.  J.  ACKLEY, 
Paymaster's  Clerk. 


County  of  Clabk, 
Territory  of  Waahington. 

Sworn  and  subscribed  to,  at  Fort  Vancouver,  Washington  Territory, 
on  the  26th  day  of  October,  1866,  before  me. 

C.  C.  STILES,    [l.  s.] 
Probate  Judge. 


The  committee,  regarding  this  claim  as  just  and  equitable,  report  a 
bill  for  the  relief  of  Major  Alvord,  and  recommend  its  passage. 
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FxBBVART  7,  1867. — Ordered  to  be  printed. 


Mr.  WELLER^made  the  following 
REPORT. 

[To  ftocompaoy  bill  S.  674.] 

The  Committee  on  Military  Affairs^  to  whom  toas  re/erred  the  petition 
of  Dempsey  PUtman,  having  had  the  same  under  coruideration^  report : 

At  the  last  session  of  Congress  an  act  was  passed  (approved  August 
16,  1856,)  authorizing  the  Secretary  of  War  '*  to  pay  Dempsey  Pitt- 
man  such  compensation  and  allowances  as  may  be  found  to  be  justly 
due  him  for  his  military  services  in  Florida  in  the  year  1838  :  Pro- 
vided, That  the  amount  shall  in  no  case  exceed  the  pay  of  a  colonel 
of  infantry  for  five  months."  The  evidence  then  before  the  committee 
was  satisfactory  that  the  petitioner  had  served  as  a  colonel  of  infantry 
in  Florida  in  1838,  from  May  to  November — five  months  or  more.  It 
is  of  record  in  the  War  Department  that  Dempsey  Pittman  served  as 
colonel  of  infantry  during  October,  1838,  and  the  affidavit  of  Quarter- 
master Thos.  M.  Brush  shows  that  the  petitioner  also  served  the  resi- 
due of  the  time  for  which  he  claims  payment ;  that  the  pay-rolls  were 
lost  by  him,  Tthe  said  Brush,)  and  also  that  Pittman  was  never  paid 
for  any  period  of  his  service.  With  this  proof  before  the  committee, 
and  other  testimony  corroborating  it,  the  bill  for  the  petitioner's  re- 
lief was  reported  to  the  Senate  and  subsequently  passed  by  both 
houses  of  Congress. 

The  petitioner  states  that,  on  the  passage  of  said  act,  he  applied  for 
settlement  and  payment  of  his  accounts  as  a  colonel  of  infantry  for  five 
months,  as  provided  for  in  the  act.  The  Second  Auditor  of  the  Treasury, 
the  proper  accounting  officer  in  the  premises,  allowed  and  passed  his 
account  as  such  colonel  from  20th  May  to  19th  October,  1838,  a 
period  of  five  months  ;  but  the  Secretary  of  War,  to  whom  this  de- 
cision was  referred  for  confirmation,  decided  that  the  petitioner  was 
not  entitled  to  pay  and  allowances  for  any  longer  period  than  was 
shown  by  the  evidence  in  the  War  Department,  viz  :  for  the  month  of 
October,  1838.  An  appeal  is  therefore  taken  from  the  Secretary's 
decision.  The  committee  are  aware  that  no  legislation  was  necessary 
to  pay  the  one  month's  services  as  shown  by  the  rolls,  and  thejr  in- 
tended, in  passing  the  act  referred  to  above,  to  allow  the  petitioner 
the  pay  and  allowances  of  a  colonel  of  infantry  for  five  months  ;  and 
haying  re-examined  this  case  are  fully  satisfied  with  their  former  de- 
<^ion,  and  consequently  report  an  explanatory  act  as  prayed  for,  and 
recommend  its  passage. 

Digitized  by  ^OOQlC 


Digiti 


zed  by  Google 


34te  OoiroBBSs,  >  SENATE.  (  Bkp.  Cok. 

Zd  Session.     J  {  No.  368. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FnwcABT  7,  1867.— Ordered  to  be  printed. 


Mr.  Bbodhrad  made  the  following 
REPORT. 

[To  aocompanj  bill  8.  675. J 

The  Committee  of  Claims j  to  whom  was  referred  the  report  of  the  Cour 
of  Claims  in  the  case  of  Nahum  Ward,  report : 

This  claim  is  for  the  payment  of  forty-three  loan  office  certificates, 
purporting  to  have  been  issued  under  a  resolution  of  the  continental 
Congress  of  22d  February,  1777.  They  are  for  the  sum  of  $400  each, 
and  bear  date  the  23d  of  December,  1777,  payable  to  "bearer"  in 
four  years,  with  six  per  cent,  interest  annually. 

The  resolutions  required  that  the  certificates  should  be  signed  by 
"Michael  Hillegas,  esq.,  treasurer,  or  Samuel  Hillegas."  And  " for 
the  convenience  of  the  lenders,  a  loan  office  be  established  in  each  of 
the  United  States,  and  a  commissioner  to  superintend  such  office  be 
appointed  by  the  said  States,  respectively,  which  are  to  be  responsible 
for  the  faithful  performance  of  their  duty  in  said  offices."  And  that 
the  certificates  should  be  "  countersigned  by  the  commissioner  of  one 
of  the  loan  offices."— (Journals  of  Congress,  vol.  1,  pp.  505, 506,  &c.) 

The  certificates  in  question  were  duly  signed  by  "Samuel  Hillegas/' 
and  countersigned — 

*^By  order  of  J.  A,  Treutlen,  governor  of  Georgia. 

"E.  DAVIES,  Jr.'' 

^  The  genuineness  of  the  certificates  or  of  the  signatures  is  not  ques' 
tioned.  After  the  passage  of  the  pending  act  in  1790,  (1  Stat.,  138,) 
these  certificates  were  presented  to  the  treasury  and  rejected,  as  ap- 
P^rs,  upon  the  ground  that  there  was  "no  evidence  of  the  appoint^ 
Went  of  E.  Davies"  to  the  office  of  commissioner  of  loans  for  that 
State,  or  that  he  was  ever  known  or  reputed  to  have  acted  in  that 
capacity. — (Am.  State  Papers,  Claims,  464.)  They  were  subsequently 
rejected  in  1792  upon  substantially  the  same  ground,  viz :  that  "they 
^ere  not  regularly  issued  from  any  loan  office  of  the  United  States." 
The  majority  of  the  Court  of  Claims  overrule  the  objections  to  these 
certificates  taken  by  the  Treasury  Department,  and  decide  that  the 
United  States  are  justly  indebted  in  the  amount  claimed,  to  wit: 
$282  44  upon  each  certificate  of  |400,  (that  being  regarded  as  their 
specie  value  at  the  time  of  issue,)  with  interest. 
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Judge  Blackford  dissents  from  the  opinion  of  the  court,  mainly  on 
the  ground  that  the  certificates  are  invalid  without  the  signature  of 
the  loan  office  commissioner,  and  there  is  no  evidence  that  Mr.  Davies 
was  ever  appointed  or  recognized  as  such  commissionen 

The  committee  regard  the  decision  of  the  court  as  substantially  just, 
and  report  the  bill  back  to  the  Senate  without  amendment. 

The  opinion  of  the  court  and  the  dissenting  opinion  of  Judge  B  lack 
ford  are  appended  hereto. 


NAHUM  WARD  w.  THE  UNITED  STATES. 

Chief  Justice^  Gillchmst  delivered  the  opinion  of  the  court. 

The  petioner  alleges  that  he  is  the  legal  holder  of  forty-three 
loan  office  certificates  of  the  United  States  ibr  the  sum  of  four  hund- 
red dollars  each,  dated  December  23, 1777,  and  payable  on  the  Istday 
ofDe6ember,  1781,  with  interest,  annually,  at  sik  per  cent.  They 
were  signed  by  Samuel  Hillegas.  At  the  bottom  of  each  is  the  fol- 
lowing : 

"  Countersigned  by  order  of  J.  A  Treutlen,  governor  of  Greorgia. 

*'E.  Davies,  Jr." 
"  (Endorsed.)    Four  years  interest  to  December  23,  1781.     Paid 
in  bills  of  exchange. 

'*  Jno.  Hillegas,  Cont.  Treas. 

On  the  22d  of  February,  1777,  Congress  resolved  that  thirteen  mil- 
lions of  dollars  be  borrowed  on  loan  office  certificates.  The  resolution 
of  October  3,  1776,  provided  that  the  certificates  should  be  counter- 
signed by  the  commissioners  of  one  of  the  loan  offices  hereafter  men- 
tioned, and  that,  for  the  convenience  of  the  lender,  a  loan  office  be  es- 
tablished in  each  of  the  United  States,  and  a  commissioner  to  superin- 
tend such  office  be  appointed  by  the  said  States,  respectively,  which 
are  to  be  responsible  for  the  faithful  discharge  of  their  duties. 

Twenty-nine  of  these  certificates  were  presented  at  the  office  of  the 
treasurer  of  the  United  States,  and  the  interest  thereon  for  four  years 
was  paid  by  the  treasurer  and  endorsed  on  the  certificates. 

On  the  28th  day  of  March,  1782,  the  Secretary  of  the  Treasury  re- 
ported to  Congress  that  no  evidence  had  been  obtained  of  the  appoint- 
ment of  £.'  Davies  to  the  office  of  commissioner  of  loans,  or  that  he 
was  ever  known  or  reputed  to  have  acted  in  that  capacity  ;  that  the 
certificates  in  question  were  irregularly  issued  and  without  the  requi- 
sites prescribed  by  the  acts  of  Congress,  and  that  there  was  no  evi- 
dence that  the  certificates  were  issued  for  any  purpose  of  the  United 
States. 

In  the  year  1795  the  Secretary  made  another  report,  substantially 
to  the  same  effect  and  referring  to  the  first  report. 

The  position,  that  the  claimant  is  bound  to  show,  in  addition  to  the 
evidence  furnished  by  the  certificutes,  that  the  United  States  received 
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a  consideration  foi*  them,  is  entirely  untenable.  Each  certificate  ac- 
knowledges that  the  United  States  have  received  four  hundred  dollars, 
and  until  that  admission  is  shown  to  be  the  result  of  fraud  or  mistake, 
it  is  conclusive  evidence  of  a  consideration.  Such  is  the  familiar  prin- 
ciple of  law.  The  words  ''value  received"  in  a  promissory  note  every- 
where import  a  consideration. 

It  appears  that  on  the  6th  of  March,  1780,  the  board  of  treasury 
reported  an  opinion  respecting  the  payment  of  interest  due  on  loan 
office  certificates  issued  in  the  State  of  Georgia,  which  was  as  follows  ; 
''  That  the  said  interest  cannot  be  regularly  discharged  except  by  the 
person  who  is  possessed  of  the  books  of  the  office,  and  by  whom  alone 
they  can  be  checked,  and  that,  as  the  government  of  the  said  State  is 
now  again  in  operation,  and  it  cannot  be  doubted  that  the  business  of 
the  loan  office  is  revived  and  regularly  carried  on,  the  certificates 
ought  to  be  presented  there." 

On  the  3d  of  August,  1780,  Congress  resolved,  that,  for  payment  of 
interest  due  on  loan  office  certificates,  the  sum  of  |456,000  be  pre- 
pared agreeably  to  a  resolution  of  the  28th  of  May,  1778,  in  sets  of 
exchange  on  the  commissioners  at  Paris  of  certain  specified  denomi- 
nations. 

It  was  also  provided,  that,  on  account  of  the  present  invaded  situa* 
tion  of  the  States  of  North  Carolina  and  Georgia,  the  papers  belonging 
to  the  loan  offices  in  those  States  should  be  deposited  in  some  place  of 
safety  until  the  offices  could  be  re-established  in  those  States,  and  that, 
until  such  offices  be  so  fixed  and  public  notice  given  thereof,  and  also 
a  notification  to  the  board  of  treasury,  the  treasurer  of  the  United 
States  be  empowered  to  pay  all  the  interest  that  is  or  shall  be  due  on 
certificates  issued  from  either  of  the  offices  aforesaid,  in  the  same 
manner  that  such  interest  is  directed  to  be  paid  by  the  commissioner 
of  the  continental  loan  offices. 

The  ordinance  for  establishing  a  board  of  treasury,  provided  (5 
Journals,  228)  that  the  commissioners  or  board  of  treasury  should 
have  the  general  superintendence  of  the  finances  of  the  United  States 
and  of  all  officers  entrusted  with  the  receipt  and  expenditure,  or  ap- 
plication of  bills  of  exchange  or  loan  office  certificates.  It  is  made  the 
duty  of  the  treasurer  to  render  his  accounts  quarterly  to  the  auditor 
general,  for  examination  by  one  of  the  chambers  of  accounts,  and 
being  reported  to  and  approved  by  the  auditor,  and  presented  by  him 
to  the  b<»rd  of  treasury,  and  no  objections  appearing  to  them,  a  copy 
should  be  transmitted  to  Congress.  On  the  24th  of  June,  1780,  (6 
Journals,  68,)  Congress  agreed  to  the  report  of  a  committee  stating 
"  that  the  board  of  treasury  are  made  immediately  responsible  for  the 
settlement  of  the  public  accounts,  and  that  they  are  invested  with  a 
general  superintending  power  over  the  chambers  of  accounts." 

On  the  28th  of  June,  1780,  (6  Journals,  70,)  Congress  resolved  that 
the  interest  on  all  loan  office  certificates,  at  the  rate  of  six  per  cent. 
per  annum,  should  be  discharged  annually,  in  like  manner  as  the  prin- 
cipal, until  the  principal  should  be  paid. 

Now  it  is  very  evident  from  these  various  resolutions,  that  the  cer- 
tificates from  the  loan  office  in  Georgia,  supposing  them  to  be  valid, 
were  properly  presented  at  the  treasury,  and  that  the  interest  was 
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rightfully  paid  by  the  treasurer.  There  is  no  evidence  that  any  ob« 
jection  was  ever  made  to  the  account  of  the  treasurer  on  the  ground 
that  he  had  no  authority  to  pay  the  interest.  The  strong  presump- 
tion then,  is,  that  in  paying  the  interest,  he  did  no  more  than  his  duty 
required. 

But  the  payment  of  the  interest  has  an  important  bearing  upon  the 
main  objection  in  this  case  taken  by  the  United  States.  The  position 
is,  that  E.  Davies  was  not  a  loan  office  commissioner  for  the  State  of 
Georgia. 

Now  the  resolution  of  October  3,  1776,  does  not  require  that  the 
commissioner  of  the  loan  office  shall  describe  himself  as  such  com- 
missioner. It  is  requisite  only  that  the  person  who  is  actually  com* 
missioner  shall  countersign  the  certificates.  The  loan  offices  in  the 
States  were  established  for  the  convenience  of  the  lenders.  The  com- 
missioner was  not  an  officer  of  the  United  States,  but  a  State  officer. 
He  was  to  be  appointed  by  the  said  States,  respectively,  and  they  were 
to  be  responsible  for  the  faithiul  discharge  of  his  duty.  The  ordi- 
nance is  sil^BBt  as  to  the  mode  of  his  appointment,  except  that  he  is  to 
be  appointed  by  the  State.  In  this  case,  we  see  no  reason  to  doubt 
the  power  of  the  governor  of  Georgia  to  appoint  a  commissioner  of 
the  loan  office.  When  the  interest  was  paid,  and  when  the  transaction 
was  fresh  in  the  memories  of  all,  no  objection  was  taken  that  the  cer- 
tificates were  not  properly  countersigned.  It  was  not  until  the  year 
1792,  eleven  years  afterwards,  that  this  alleged  defect  was  discovered. 
These  considerations  go  very  strongly  to  prove  that  Davies  was  the 
actual  commissioner. 

At  the  hearing  before  us,  Mr.  Peter  Force  was  examined  as  a  wit- 
ness. He  teslified  that,  in  the  year  1846,  he  procured  from  a  box  of 
refuse  papers  at  an  auction  room  in  this  city,  two  sheets  of  loan  office 
certificates  which  had  been  cancelled  at  the  treasury.  They  were  of 
the  same  emission  with  those  now  in  dispute,  signed  by  HiUegtts  and 
countersigned  by  E.  Davies,  and  on  each  of  them  the  interest  was  en- 
dorsed to  the  23d  December,  1781.  The  certificates  were  produced 
in  court  by  the  witness.  Now,  if  subsequently  to  the  payment  of  the 
interest,  certificates  of  the  same  emission  and  countersigned  in  the 
same  manner  were  received  at  the  treasury  and  cancelled,  the  pr^ 
sumption,  of  course,  is,  that  they  were  paid  at  the  treasury.  Without 
meaning  to  say — for  the  case  does  not  require  it — that  an  officer  may 
bind  the  United  States  by  acting  beyond  nis  authority,  these  circum- 
stances can  admit  of  no  other  explanation  than  that  such  certificates 
were  recognized  by  the  various  officers  of  the  United  States  as  coun- 
tersigned oy  the  proper  officer.  It  does  not  afiect  the  strength  of  this 
position  that,  many  years  afterwards,  the  Secretary  of  the  Treasury 
could  not  find  evidence  that  Davies  was  the  commissioner.  There  was 
evidence  enough  before  the  officers  of  the  treasury  that  he  was  the 
commissioner,  and  it  must  have  been  upon  that  ground  that  the 
interest  was  paid.  It  does  not  appear  that  any  objection  was 
ever  taken  to  this  payment  by  the  officers  under  whose  supervision  it 
would  come,  or  by  Congress,  to  whom  a  report  of  it  was  to  be  made. 

For  these  reasons,  we  are  of  opinion,  without  inquiring  into  the 
other  positions  taken  in  the  argument,  that  the  United  States  are  now 
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justly  indebted  in  the  amount  due  on  these  forty-three  certificates, 
with  the  interest  thereon  ;  and  we  report  a  bill  accordingly,  estimating 
the  certificates  at  |282  44  each. 

It  may  properly  be  remarked,  in  addition  to  what  has  been  said,  that 
these  certificates  purport  to  be  for  value  received,  and  are  upon  inter- 
est ;  that  they  were  issued  by  the  United  States,  payable  to  bearer, 
and  are  now  in  the  hands  of  bona  fide  holders.  They  were  signed  by 
order  of  the  governor  of  Georgia,  and  if  any  additional  proof  were 
required  that  Davies  was  a  loan  office  commissioner  for  Georgia,  it 
would  be  found  in  the  fact  that  they  went  from  the  hands  of  the  gov- 
ernor to  those  of  Davies,  there  being  nothing  to  show  that  they  came 
fraudulently  into  his  possession.  We  cannot  accede  to  the  force  of 
the  reasoning  of  the  various  executive  officers  in  their  opinions  re- 
jecting this  claim,  as  their  arguments  seem  to  us  to  be  fallacious,  and 
not  to  meet  the  true  point  of  the  case. 


A  BILL  for  the  reliof  of  Naham  Ward. 

Be  it  enctcted  by  the  Semite  and  House  of  Representatives  of  the  Uni- 
ted States  of  America  in  Congress  assemtled^  That  the  Secretary  of 
the  Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  pay  to  Nahum  Ward,  of 
Marietta,  Ohio,  the  sum  of  sixty  thousand  eight  hundred  and  seventy- 
six,  dollars  and  ninety-nine  cents,  being  in  full  for  the  amount  due  on 
forty-three  loan  office  certificates  of  the  United  States,  dated  Decem- 
ber 23,  1777. 


IN  THE  COURT  OF  CLAIMS. 

NAHUM  WARD  tw.  THE  UNrTED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  of  the  court  in  this  case. 

The  claimant  demands  of  the  United  States  the  amount  of  forty- 
three  loan  office  certificates,  of  |400  each,  dated  the  23d  day  of  De- 
cember, 1777,  with  the  interest  on  the  same. 

These  certificates  are  each  in  the  following  form  : 

"  |400. 

"  The  United  States  of  America  acknowledge  the  receipt  of  four 
hundred  dollars  from  Thomas  Stone,  which  they  promise  to  pay  to 
said  Thomas  Stone  or  bearer,  on  tl:  .  first  day  of  December,  one  thou- 
sand seven  hundred  and  eighty-oue,  with  interest  annually,  at  the 
rate  of  six  per  cent,  per  annum,  agreeable  to  a  resolution  of  the  United 
tStates,  passed  the  22d  day  of  February,  1777. 

"  Witness  my  hand  this  twenty-third  day  of  December,  anno 
Domini  one  thousand  seven  hundred  and  seventy- seven. 

''SAM.  HILLEGAS. 
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"Countersigned:  By  order  of  S.  A.  Treutlin,  esq,,  goyernor  of 
Georgia. 

"E.  DAVIES,  Jb/' 

On  twenty-nine  of  these  certificates  there  is  the  following  endorse- 
ment: 

"  Four  years'  interest  to  December  23,  1781,  paid  in  bills  of  ex- 
change. 

"M.  HILLEGAS,  Cont.  Treasr 

The  claimant  relies  alone  upon  these  certificates  as  his  cause  of  ac- 
tion. He  stands  just  as  the  holder  of  a  promissory  note  does,  who 
sues  upon  the  note  alone,  and  the  defendant  denies  the  validity  of  the 
note.  In  that  case  there  is  but  one  question  to  try,  and  that  is, 
whether  or  not  the  instrument  is  a  valid  cause  of  action  against  the 
defendant  ? 

A  loan  ofiSce  certificate,  to  be  a  valid  claim  against  the  United 
States,  must  have  been  issued  according  to  law.  The  first  resolution 
of  Congress  authorizing  the  issue  of  such  certificates  was  passed  on 
the  3d  of  October,  1776,  and  is  as  follows : 

"  Beadvedy  That  five  millions  of  continental  dollars  be  immediately 
borrowed  for  the  use  of  the  United  States,  at  the  annual  interest  of 
four  per  cent,  per  annum ;  that  the  faith  of  the  United  States  be 
pledged  to  the  lenders  for  the  payment  of  the  sums  to  be  borrowed, 
and  the  interest  arising  thereon,  and  that  certificates  be  given  to  the 
lenders,  in  the  form  following,  viz : 

"The  United  States  of  America  acknowledge  the  receipt  of 

dollars  from ,  which  they  promise  to  pay  to  the  said 

or  bearer,  on  the day  of ,  with  interest  annually,  at 

the  rate  of  four  per  cent,  per  annum,  agreeable  to  a  resolution  of  the 
United  States,  passed  the  3d  day  of  October,  1776.  Witness  the  hand 
of  the  treasurer,  this day  of ,  A.  D. . 

**  Countersigned  by  the  commissioners  of  one  of  the  loan  offices 
hereafter  mentioned. 

*'  That,  for  the  convenience  of  the  lenders,  a  loan  office  be  estab- 
lished in  each  of  the  United  States,  and  a  commissioner  to  superintend 
such  office  be  appointed  by  the  said  States,  respectively,  which  are  to 
be  responsible  for  the  faithful  discharge  of  their  duty  in  the  said 
offices. 

^' That  the  business  of  the  said  commissioners  shall  be  to  deliver 
certificates  for  all  such  sums  of  money  as  shall  be  brought  into  their 
respective  offices  agreeable  to  these  resolutions,  which  certificates  shall 
be  indented,  and  the  checks  kept  in  the  said  office  ;  to  keep  books,  in 
which  regular  entries  shall  be  made  of  the  sums  borrowed,  and  the 
time  when,  and  the  names  of  the  persons  by  whom,  the  said  sums 
were  lent ;  to  transmit  to  the  continental  treasurer,  once  a  month,  an 
account  of  the  cash  in  their  respective  offices,  and  to  answer  all  drafts 
of  the  treasurer  to  the  amount  of  the  cash  which  they  shall,  at  any 
time,  have  in  their  hands  as  aforesaid. 

'^  That  the  Treasurer  of  the  United  States  shall  send  to  the  respec- 
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tive  loan  offices  such  a  number  of  certificates  and  of  such  denomina- 
tions as  shall  be  ordered  by  the  commissioners  of  the  treasury. 

'^  That  no  certificate  be  issued  for  a  less  sum  than  three  hundred 
dollars. 

^'  That  the  several  sums  of  money  to  be  borrowed  shall  be  repaid 
at  the  office  where  the  same  was  lent,  at  the  expiration  of  three  years, 
and  that  the  annual  interest  shall  likewise  be  paid  at  the  said  office. 
'^  That  the  said  commissioners  of  the  respective  loan  offices  be  en- 
titled to  receive  of  the  United  States  one-eighth  per  cent,  on  all 
moneys  which  shall  be  brought  into  their  respective  loan  offices,  in 
lieu  of  all  claims  and  demands  that  they  may  have  for  tramtacting  the 
business  of  the  said  office." — (1  vol.  tfournals  of  Congress,  pp.  505, 
506.) 

The  next  resolution  of  Congress  on  the  subject  was  passed  on  the 
15th  of  November,  1716,  and  is  as  follows : 

^'  Resolved^  That  the  certificates  be  of  the  following  denominations: 

737  of  1,000 737,000 

1,470  of     600 882,000 

2,205  of     500 1,102,500 

2,940  of    400 1,176,000 

3,675  of     300 1,102,500.'' 

(1  vol.  Journals  of  Congress,  p.  549.) 

On  the  15th  of  January,  1777,  the  following  resolution  of  Congress 
was  passed : 

^ '  Besolvedj  That  the  continental  treasurer  be  empowered  and  di- 
rected to  borrow  money  on  the  loan  office  certificates  ;  that  they  be 
countersigned  by  the  auditor  general  for  the  time  being,  and  that,  in 
transacting  this  business,  he  govern  himself  by  the  rules  prescribed 
to  the  commissioners  of  the  other  loan  offices,  and  have  for  his  trouble 
the  same  allowance." — (2  vol.  Journals  of  Congress,  p.  14.) 

The  other  resolutions  of  Congress  necessary  to  be  noticed  were 
passed  on  the  22d  of  February,  1777,  and  are  as  follows : 

^*  Besdvedy  That  thirteen  millions  of  dollars  be  borrowed  on  loan- 
office  certificates,  of  the  following  denominations  : 

2,500  of    200  dollars  each 500,000 

9,185  of    300 " '' 2,755,500 

7,350  of    400 '' " 2,940,000 

5,513  of    500 '' '' 2,756,500 

3,675  of    600 " " 2,205,000 

1,843  of  1,000 " " 1,843,000 

13,000,000 


^^  RescHvedy  That  all  certificates,  issuing  after  the  first  emission,  be 
signed  by  Michael  Hillegas,  esq.,  treasurer,  or  Samuel  Hillegas,  and 
countersigned  agreeable  to  the  resolutions  of  Congress  of  the  3d  of 
October,  1776,  and  15th  of  January,  1777."  (2  vol.  Journals  of  Con- 
gress, p.  48.) 

It  appears  that  the  forty-three  certificates  now  sued  on,  were  signed 
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by  Samuel  Hillegas,  in  pursuaDce  of  the  last  above  named  resolution 
of  the  22d  of  Februarj^  ITTT^  and  were  sent  with  others  to  the  loan- 
office  in  Georgia,  to  be  countersigned  bj  the  loan-office  commissioner 
there,  and  to  be  by  him  issued  for  such  loans  as  might  be  there  ob- 
tained. 

It  is  clear,  that  the  certificates  so  sent  to  Georgia  were  of  no  validity 
whilst  they  remained  without  being  .countersigned  by  the  loan  office 
commissioner  there,  and  issued  by  him.  The  certificates  were  just 
as  invalid  without  the  signature  of  the  loan-office  commissioner  as 
they  would  have  been  without  the  signature  of  Michael  or  Samuel 
Hillegas ;  because  the  signature  of  the  loan  office  commissioner,  as 
well  as  that  of  one  of  the  other  persons  named,  was  expressly  re- 
quired by  the  aforesaid  resolutions  of  Congress  of  October,  1776,  and 
of  February,  1777. 

The  claimant  relies  alone,  as  I  have  said,  upon  the  certificates  as  his 
cause  of  action.  He  must,  therefore,  prove  the  certificates  to  be  valid, 
and  to  do  that,  he  must,  as  already  observed,  show  them  to  be  coun- 
tersigned by  the  loan  office  commissioner  for  Georgia.  But  the  claim- 
ant has  failed  to  show  that  fact.  The  certificates  show^  upon  their 
fape,  that  they  are  not  so  countersigned.  After  the  signature  of  Sam. 
Hillegas,  the  following  words  are  written  : 

**  Countersigned  :  By  order  of  J.  A.  Treutlen,  governor  of  Georgia. 

*'E.  DAViBBjr," 

Mr.  Davies  shows,  by  that  language,  that,  in  countersigning  the 
certificates,  he  acted,  not  as  a  United  States  loan  office  commissioner 
for  Georgia,  in  pursuance  of  the  resolution  of  Congress,  but  merely 
as  an  individual,  in  pursuance  of  an  order  of  the  governor  of  Geor- 

f[ia.  Suppose  Davies  had  been  indicted  for  usurping  the  office  of 
oan  office  commissioner  for  Georgia,  would  his  signature  to  said 
writing  prove  that  he  had  acted  as  such  loan  office  commissioner  ? 
Certainly  not.  A  loan  office  commissioner  was  an  agent  of  the  United 
States.  Now  did  Davies,  in  signing  said  writing,  act  as  an  agent  of 
the  United  States?  The  writing  plainly  shows  that  he  did  not  so 
act,  because  it  shows  that  he  acted  by  order  of  the  governor  of  a 
State.  There  is  not  the  slightest  evidence  that  Davies  was  a  loan 
office  commissioner.  He  did  not  pretend  to  be  such  commissioner. 
He  merely  signed  his  name,  *'E  Davies,  jr."  and  says  he  did  so  by 
order  of  the  governor.  The  resolution  of  Congress  required  the  loan 
office  commissioner  to  be  appointed  by  the  State  of  Georgia,  not  by 
the  governor  of  the  State.  Where  is  the  statute  of  Georgia  author- 
ising the  governor  to  appoint  a  loan  office  commissioner  ?  Where  is 
the  proof  that  the  governor  attempted  to  make  such  appointment? 
In  short,  where  is  the  proof  that  Davies  pretended  to  act  as  a  loan 
office  commissioner?  In  the  absence  of  all  such  proof,  how  can  it  be 
said  that  Davies  was  a  United  States  loan  office  commissioner  for 
Georgia,  and  that  he  countersigned  und  issued  these  certificates  as 
such  commsssioner.  It  is  very  certain  that  I  cannot  say  so.  Believ- 
ing, therefore,  as  I  do,  that  these  certificates  are  not  countersigned  by 
the  loan  office  commissioner  for  Georgia,  I  must  consider  them,  so  far 
as  the  United  States  are  concerned,  as  absolutely  void. 
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I  have  been  speaking,  thus  far,  of  the  certificates  in  question,  as 
per  sty  a  cause  of  action  against  the  United  States.  I  readily  agree, 
that  if  the  United  States  received  value  from  any  person  for  the  cer- 
tificates, they  would  be  liable  to  such  person  for  that  value.  But  such 
liability  would  arise,  independently  of  the  certificates,  from  an  implied 
contract.  That  subject,  however,  requires  no  further  notice,  because 
there  is  not  a  particle  of  evidence  that  the  United  States  ever  received 
the  least  benefit  for  the  certificates.  There  is  some  evidence  to  show, 
that  Georgia  received  a  benefit  from  the  certificates,  and  if  she  did, 
it  is  that  State,  and  not  the  United  States,  that  is  accountable  for 
such  benefit. 

It  is  contended  that  the  endorsement  by  the  treasurer,  on  twenty- 
nine  of  th«  certificates,  of  four  years'  interest  having  been  paid, 
F roves  that  the  certificates  were  regularly  countersigned  and  issued, 
am  entirely  of  a  different  opinion.  If  the  certificates  were  void 
when  put  in  circulation,  for  want  of  the  commissioner's  signature, 
the  treasurer  had  no  authority  to  make  them  valid  by  paying  interest 
on  them,  or  by  any  other  act  of  his.  Congress  required  the  certifi- 
cates to  be  countersigned  by  the  proper  loan  ofiSce  commissioner,  and 
the  treasurer  could  only  recognize  as  valid  the  certificates  which  were 
so  countersigned.  If  he  paid  the  principal  of  any  other  certificates, 
or  interest  on  them,  his  act  would  be  wrongful,  and  he  would  be  in- 
dividually liable  to  the  United  States  for  the  money  so  paid.  Sup- 
pose the  certificates  were  forgeries,  would  the  treasurer's  payment  of 
interest  on  them  make  the  United  States  liable  for  their  payment? 
Certainly  not,  and  the  reason  is,  that  he  had  no  authority  so  to  bind 
his  government.  The  law  is  the  same  in  the  case  before  us.  It  may 
be,  that  if  an  individual  should  endorse  a  receipt  of  interest  on  a 
forced  note  purporting  to  be  his, •a  subsequent  assignee,  without 
notice,  might  recover  on  the  note ;  but  the  present  is  a  different 
case.  The  treasurer  was  only  an  agent  of  the  United  States,  and 
could  only  bind  his  principal  by  acts  authorized  by  law  ;  and  no  one 
will  pretend  that  the  law  authorized  him  to  pay  interest  on  loan  office 
certificates  which  were  void.  I  conclude,  therefore,  that  the  treasurer's 
payment  of  interest  on  the  certificates  does  not  affect  the  question 
aa  to  their  validity. 

In  August,  1*790,  Congress  passed  an  act  authorizing  the  holders  of 
loan-office  certificates  to  have  them  funded. — (1  Stat,  at  Large,  138.) 
Accordingly,  in  September,  1791,  these  43  certificates  were  presented 
at  the  treasury,  by  one  McEvers,  for  Le  Roy  &  Bayard,  of  Philadel- 
phia, and  were  rejected.  The  evidence  of  this  rejection  is  among  the 
papers  in  the  cause.  At  the  time  of  such  rejection,  but  a  few  years 
had  passed  from  the  time  the  certificates  had  been  countersigned  by 
Davies.  It  would  seem  that  if  Davies  had  been  a  loan  office  commis- 
sioner, the  holders  of  the  certificates  would  have  then  obtained  evidence 
of  that  fact.  No  such  evidence  was  produced,  and  the  presumption 
from  that  circumstance  is  very  strong,  that  the  certificates  had  been 
countersigned,  as  they  purported  on  their  face  to  be,  without  any 
authority  from  the  United  States.  In  the  next  year,  1792,  the  Secre- 
tary of  the  Treasury,  Mr.  Hamilton,  to  whom  similar  certificates, 
countersigned  by  Davies,  were  referred,  reported  against  their  validity. 
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In  support  of  my  opinion,  that  these  certificates  are  not  binding 
on  the  United  States,  and  ought  not  to  be  paid  bj  them,  I  have  the 
opinions  of  the  Treasury  Department  of  the  government,  officially 
given  at  various  times,  during  a  period  of  more  than  sixty  years. 
Those  opinions  of  the  department  I  shall  now  proceed  to  state. 

In  March,  1*792,  the  Secretary  of  the  Treasury,  Alexander  Hamil- 
ton, made  a  report  to  Congress  against  the  validity  of  certificates  like 
those  now  in  question.     That  report  is  as  follows  : 

^^The  resolutions  of  the  United  States  in  Congress  assembled,  which 
respect  the  issuing  of  the  certificates  commonly  called  loan  office 
certificates,  make  it  necessary  that  they  should  be  previously  counter- 
signed by  certain  officers  denominated  commissioners  of  loans,  who 
were  to  be  appointed  under  the  authority  of  the  particular  States. 

''After  diligent  inquiry  within  the  State  of  Georgia,  no  evidence 
has  been  obtained  either  of  the  appointment  of  E.  Davies  (the  person 
by  whom  the  certificates  in  question  were  countersigned)  to  the  office 
of  commissioner  of  loans  for  that  State,  or  that  he  wes  ever  known  or 
reputed  to  have  acted  in  that  capacity.  The  reverse  of  this,  indeed, 
appears  from  various  communications  to  the  treasury,  copies  and 
extracts  of  which  are  contained  in  the  schedule  herewith  transmitted. 
It  is  to  be  remarked,  that  E.  Davies  does  not  even  style  himself  com- 
missioner of  loans;  but  instead  of  this,  adds  to  his  signature  the 
words,  'By  order  of  J.  A.  Treutlin,  governor  of  Georgia.' 

"The  certificates,  however,  are  signed  by  the  proper  officer,  and  all 
such  as  have  appeared  are  genuine ;  and  interest,  as  alleged  in  the 
petition,  has  been  paid  upon  them  by  the  late  Treasurer  of  the  United 
States,  as  in  other  cases.  A  number  of  those  certificates  have  been 
ofiered  to  the  present  commissioner  of  loans  for  the  State  of  G^rgia, 
to  be  subscribed  pursuant  to  th^  act  making  provision  for  the  debt  of 
the  United  States,  and  upon  a  reference  to  the  treasury  by  that  officer 
have  been  directed  to  be  refused. 

"  The  reasons  for  this  direction  are  substantially  a.s  follows : 

"The  certificates  in  question  having  been  irregularly  issued,  and 
without  the  requisites  prescribed  by  the  acts  of  Congress,  were,  of 
course,  in  the  first  instance,  not  obligatory  upon  the  United  States. 

"  The  subsequent  payment  of  interest  upon  them  by  an  executive 
officer,  without  the  sanction  of  any  order  or  resolution  of  Congress, 
could  not  confer  validity  upon  a  claim  originally  destitute  of  it, 
though  it  might  occasion  hardship  to  individuals  who,  upon  the  credit 
of  that  payment,  may  have  been  induced  to  become  possessors  of  those 
certificates  for  valuable  consideration. 

"  There  are  examples  of  the  payment  of  interest,  by  the  mistakes 
of  public  officers,  upon  counterfeit  and  forged  certificates.  It  seems 
to  be  clear  that  such  payments  cannot  rendei:  valid  or  obligatory 
certificates  of  that  description ;  and  yet  a  similar  hardship  to  those 
which  have  been  mentioned  would  attend  those  who  may  have  after- 
wards become  possessed  of  them  for  valuable  consideration  ;  nor  does 
there  occur  any  distinction  between  the  efiect  of  sueh  payment  in  the 
one  and  in  the  other  case. 

"  Between  individuals,  the  payment  of  interest  by  an  agent,  upon 
the  presumed  but  not  real  obligation  of  bis  principal,  either  through 
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mistake  or  otherwise,  without  special  authority  of  the  principal^  oould 
certainly  give  no  new  validity  to  such  an  obligation  ;  and  the  same 
rules  of  right  govern  cases  between  the  public  and  individuals. 

^^  These  considerations  were  deemed  conclusive  against  the  admis- 
sion of  those  certificates,  under  the  powers  vested  in  the  officers  of 
the  treasury.  It  remains  for  the  legislature  to  decide  how  far  these 
are  considerations  strong  enough  to  induce  a  special  interposition  in 
their  favor.  lu  making  this  decision,  the  following  circumstances^ 
will,  it  is  presumed,  appear  to  deserve  attention : 

"The  present  is  not  a  case  of  mere  informality ;  there  is  no  evidence 
that  the  certificates  were  issued  for  any  purpose  of  the  United  States. 
The  contrary,  indeed,  is  stated  to  be  the  fact. 

"Their  amount  is  not  positively  ascertained ;  no  account  of  the 
issues  having  ever  been  rendered,  though  there  is  no  appearance  of 
any  considerable  sums  being  afloat.'' — (American  State  Papers,  title 
Claims,  p.  464.) 

In  a  report  from  the  Secretary  of  the  Treasury,  made  in  1795,  as 
to  inadmissible  claims,  the  certifiates  now  in  question  are  noticed  aa 
follows : 

"Class  6. — The  claims  of  this  class  are  founded  on  certificates, 
commonly  called  loan  office  certificaiesy  signed  ^Samuel  Hillegas,'  and 
countersigned,  *by  order  of  J.  A.  Treutlin,  esq.,  governor  of  Georgia, 
E.  Davies/  These  certificates  form  part  of  a  sum  of  200,000  dollars, 
which  was  sent  from  the  treasury  on  the  24th  September,  1T77,  to 
Georgia,  under  the  care  of  a  Captain  Cosmo  Medici,  and  intended  for 
the  loan  officers  there,  who  were,  at  that  time,  and  long  after,  Wil- 
liam O'Bryenand  Nehemiah  Wade.  E.  Davies  was  never  recognized 
or  known  as  an  officer  of  the  United  States ;  on  the  contrary,  it 
appears,  from  such  information  as  could  be  collected,  that  he  was 
only  a  temporary  agent  for  the  State,  employed  to  purchase  a  quan- 
tity of  Indian  goods,  and  that  to  enable  him  to  effect  this  object,  a 
sum  was  placed  in  his  hands  in  certificates,  which,  by  an  order  of 
council,  he  was  authorized  to  isaue.  These  probably  were  the  certifi- 
cates now  under  consideration  ;  and  it  is  therefore  presumable  that  the 
State  of  Georgia  has  had  the  benefit  of  them. 

^ '  For  remarks,  more  in  detail  on  the  subject  of  these  certificates, 
reference  is  prayed  to  a  report  of  the  Secretary  of  the  Treasury,  dated 
the  28th  day  of  March,  1792,  on  the  petition  of  William  Smith  ;  a 
copy  of  said  report  being  filed  with  said  claims." — (American  State 
Papers,  title  Claims,  pp.  173,  174.) 

In  1816,  Mr.  A.  J.  Dallas,  Secretary  of  the  Treasury,  in  answer 
to  the  chairman  of  a  committee  of  the  House  of  Bepresentatives^ 
wrote  as  follows : 

*'  Treasury  Department, 

'^  January  9,  1816. 
'*  Sib  :  In  answer  to  the  inquiries  contained  in  your  letter  of  the 
4th  inst.,  relating  to  certain  loan  office  certificates  belonging  to  John 
Delafield,  and  referred  to  in  his  petition,  a  copy  of  which  was  enclosed 
in  your  letter,  I  have  the  honor  to  state  : 

"1.  That  the  certificates  (if  they  are  of  the  description  supposed,  . 
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as  they  are  not  sufficiently  designated  to  render  it  certain)  were  not 
regularly  issued  from  any  loan  office  of  the  United  States. 

"2.  The  interest  for  four  years  was  paid  on  a  part  of  them  by  Mi- 
chael Hillegas,  formerly  treasurer  of  the  United  States. 

^^3.  No  certificates  belonging,  as  far  as  appears  from  any  papers 
accompanying  them,  to  John  Delafield,  are  in  the  treasury.  Forty- 
•  three  certificates,  corresponding  in  amount  with  those  referred  to  in 
his  petition,  and  which  were  presented  at  the  treasury  on  the  18th  of 
April,  1794,  by  Uriah  Tracy,  in  behalf  of  Benjamin  Tallmadge,  are 
now  in  the  auditor's  offiee,  and  are  supposed  to  be  the  certificates  in 
question. 

"  4.  There  are  four  other  certificates,  of  the  nominal  amount  of  400 
dollars  each,  of  the  same  description,  and  presented  in  behalf  of  other 
persons,  also  remaining  in  the  auditor's  office. 

^^  6.  The  objections  against  funding  the  certificates  are  stated  in 
the  report  of  the  Secretary  of  the  Treasury,  of  the  28th  of  March, 
1*792,  on  the  petition  of  William  Smith,  of  which  a  copy  is  enclosed. 

"  I  will  only  add,  that  this  subject  has  been  repeatedly  before  Con- 
gress, and  that  no  provision  has  hitherto  been  made  for  the  payment, 
in  any  way,  of  the  certificates  issued  under  the  circumstances  of  those 
in  question. 

"  I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
servant, 

"  A.  J.  Dallas. 

^'Hon.  Benjamin  Tallmadge,  chairman  of  a  committee,  &c.,  House  of 
Bepresentatives." — (American  State  Papers,  title  Claims,  pp.  455-'6.) 

The  following  report  of  the  Register  of  the  Treasury  was  trans- 
mitted to  the  Senate  by  the  acting  Secretary  of  the  Treasury,  in  Feb- 
ruary, 1852 : 

'^  Trbasubt  Department, 
^'Begiaier'a  Office,  February  5,  1852. 

"  Sir  :  Upon  the  claim  of  Nahum  Ward,  referred  to  the  Secretary 
of  the  Treasury  by  a  resolution  of  the  Senate,  February  24,  1846,  and 
by  the  Secretary  to  the  Register  of  the  Treasury,  March  2,  1846^  I 
have  the  honor  to  submit  the  following  report : 

^^The  papers  in  this  case  were  first  submitted  to  the  Register  on 
the  3d  day  of  February,  1852,  which  will  account  for  the  difierence 
in  the  date  of  the  reference  and  the  report. 

"  This  claim  has  now  been  before  the  Treasury  Department  and 
Congress  for  more  than  sixty  years,  and  in  that  time  has  undergone 
very  thorough  investigation,  having  been  the  subject  of  reports  by 
Alexander  Hamilton  and  Oliver  Wolcott,  Secretaries  of  the  Treas- 
ury :  one  made  in  1792  and  the  other  in  1*795 ;  and  also  of  sundry 
reports,  favorable  and  adverse,  by  both  Houses  of  Congress.  At  this 
late  day  it  is  therefore  scarcely  to  be  expected  that  any  new  light  can 
be  thrown  upon  the  subject  by  any  records  or  documents  existing  in 
this  office,  everything  relating  to  it  having  been  heretofore  furnished. 

^^  It  is  admitted  that  the  claimant  is  in  possession  of  forty-three 
loan  ofiSce  certificates  of  four  hundred  dollars  each,  dated  23d  Decern- 
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ber,  17T7,  payable  to  Thomas  Stone  or  bearer,  and  signed  by  Samuel 
Hillegas,  and  countersigned  *  by  order  of  J.  A.  Treutlin,  governor 
of  Georgia,  E.  Davies.'  They  were  payable  on  the  Ist  day  of  Decem- 
ber, 1781,  with  interest  at  six  per  cent. 

'^  It  is  not  denied  that  the  signature  of  Samuel  Hillegas  is  genuine, 
and  that  he  had  authority  to  sign  the  certificates  on  behalf  of  the 
United  States  ;  but  it  is  denied  that  E.  Davies  had  any  authority  to 
countersign  the  certificates,  he  not  having  been  appointed  commis- 
sioner of  loans  for  Georgia,  and  the  resolution  of  Congress  of  Octo- 
ber 3,  1776,  under  which  they  were  issued,  requiring  them  to  be 
countersigned  by  the  commissioner  or  commissioners  of  loans  fur  the 
State  to  which  they  were  sent  to  be  issued  ;  that  if  he  thus  counter- 
signed them  as  he  states  ^  by  order  of  J  A.  Treutlin,  governor  of 
Georgia,'  and  they  were  issued  for  the  benefit  of  the  State  of  Georgia, 
then  they  constitute  a  claim  against  the  State  of  Georgia,  and  not 
against  the  United  States. 

<<  It  is  admitted  that  the  certificates  in  question  are  a  part  of  a  lot 
which  were  sent  to  Georgia  early  in  the  year  1777,  and  which  were  all 
previously  signed  by  the  proper  oflScer  of  the  treasury. 

'<  The  first  intimation  we  have  of  these  certificates  is,  that  they 
were,  on  the  24th  September,  1791,  ofiered  at  the  treasury  for  the  pur- 
pose of  being  funded,  by  Mr.  James  McEvers  for  Leroy  &  Bayard, 
merchants,  of  Philadelphia,  and  then  rejected  on  the  ground  of  not 
having  been  regularly  issued — not  having  been  countersigned,  in 
accordance  with  the  resolution  of  Congress,  by  the  loan  officer  or  loan 
officers  of  Georgia. 

'<At  the  session  of  Congress  which  followed,  the  subject  was 
brought  before  that  body  by  the  petition  of  William  Smith,  of  Balti- 
more, the  possessor  of  loan  office  certificates  of  the  same  character, 
who  prayed  Congress  to  order  their  payment ;  the  subject  was  referred 
to  a  committee,  and  the  Secretary  of  the  Treasury,  oeing  called  on^ 
made  a  report,  which  is  hereto  annexed,  and  to  which  reference  is  de- 
sired. The  committee,  adopting  his  report  as  their  own,  came  to  the 
conclusion  that  the  prayer  of  the  petitioner  ought  not  to  be  granted. 

'^  In  classifying  the  various  claims  against  the  United  States,  Oliver 
Wolcott,  Secretary  of  the  Treasury,  made  a  report  upon  these  claims^ 
which  were  placed  in  class  number  six.     His  report  is  also  annexed. 

**  It  does  not  appear  how  these  certificates  came  into  the  possession 
of  Leroy  &  Bayara,  nor  where  they  had  been  from  the  time  they  were 
issued  by  E.  I)avies  until  presented  at  the  treasury  in  September^ 
1791. 

"  It  surely  must  have  been  in  the  power  of  Leroy  &  Bayard  to  have 
shown  who  they  received  them  from,  and  to  have  traced  them  back  to 
the  first  person  or  persons  to  whom  they  were  issued.  This  was  not 
attempted,  and  we  are  left  in  the  dark  as  to  the  reason  of  their  negli- 
gence. 

''It  is  alleged  that  the  certificates  were  placed  in  the  hands  of  E. 
Davies  by  Governor  Treutlin,  with  directions  to  him  to  countersign 
them,  for  the  purpose  of  paying  Captain  Robert  Farquhar  for  certain 
goods  iihich  the  said  Davies  and  Thomas  Stone,  to  whom  they  were 
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made  payable,  had,  by  order  of  the  governor  and  council  of  Greorgia, 
purchased  of  him. 

'^  It  is  now  well  substantiated  that  these  men  (Davies  and  Stone) 
were  ordered  to  purchase  the  goods  of  Farquhar,  and  did  make  the 

fmrchase,  the  whole  amounting  to  £63,605,  or  £7,586  10«.  Id.  ster- 
ing  money  ;  but  it  also  appears  from  a  pamphlet  found  among^  the 
papers,  entitled  ^  Beport  of  the  commissioners  on  the  petition  of  I'eter 
Trezevant,  Milledgeville,  1842,'  that  these  goods  were  never  paid  for 
by  Davies  and  Stone,  or  cither  of  them,  and  that  if  Davies  received 
these  certificates  from  Governor  Treutlin  for  that  purpose,  he  com- 
mitted a  breach  of  trust,  and  used  them  for  some  other  purpose.  It 
appears  from  this  pamphlet,  which  is  the  republication  of  the  proceed- 
ings of  the  legislature  of  Georgia  upon  a  claim  made  against  the  State 
by  the  legal  representatives  of  the  said  Robert  Farquhar  for  the  amount 
of  the  goods  sold  to  Davies  and  Stone,  that  the  legislature  admitted 
the  Justness  of  the  claim,  and  at  one  time  ordered  its  payment;  that 
auditor's  certificates  were  authorized  to  be  issued  and  were  issued  to 
Peter  Trezevant,  who  married  the  heir-at-law  of  the  said  Farquhar, 
for  the  above  amount  of  £7,586  10a,  Id, ;  but  it  also  appears  that 
these  certificates  had  not  been  paid  by  Georgia  as  late  as  1840. 

^^  From  the  most  deliberate  examination  of  the  subject  I  have  been 
able  to  give  it,  the  conclusion  is  forced  upon  my  mind,  that  instead  of 
using  the  certificates  entrusted  to  them  by  Governor  Treutlin,  if  thej 
were  so  entrusted,  for  the  purpose  of  paying  for  the  goods  they  had 
purchased  of  Farquhar,  by  the  order  of  the  governor  and  council,  Da- 
Ties  and  Stone  must  have  used  them  for  their  own  purposes,  and  most 
likely  sent  them  to  Leroy  &  Bayard,  of  Philadelpnia,  with  whom  it 
is  not  improbable  they  had  dealings. 

"  In  one  of  the  letters  from  Savannah  which  accompanies  the  report 
of  Secretary  Hamilton  on  this  subject,  that  of  Mr.  Steick,  it  is  stated 
that  Davies  kept  both  the  goods  purchased  of  Farquhar  and  the  cer- 
tificates. 

"  From  the  time  when,  in  1792,  the  committee  of  Congress  and  the 
Secretary  of  the  Treasury  made  adverse  reports,  no  movement  seems 
to  have  been  made  by  the  holders  of  these  certificates  down  to  the 
year  1816,  a  period  of  twenty-four  years.  During  all  this  time  the 
decisions  and  reports  made  upon  them  were  acquiesced  in.  In  the 
meantime  the  forty-three  certfficates  first  heard  of  in  the  possession  of 
Leroy  &  Bayard,  had  passed  into  the  hands  of  Bichard  Piatt,  of  New 
York,  who  was  the  treasurer  of  the  Ohio  company,  and  upon  whose 
failure,  it  appears,  these  certificates,  with  other  property,  passed  to 
the  said  company  in  part  payment  of  what  was  due  from  their  treas- 
urer. 

'^  It  further  appears  that  they  came  into  the  possession  of  Colonel 
Benjamin  Tallmadge,  as  treasurer  of  said  company,  who,  on  the  5th 
of  March,  1815,  transferred  them  to  John  Delafield.  This  transfer,  it 
seems,  was  not  intended  to  change  the  ownership  of  the  certificates, 
Mr.  Delafield  being  a  stockholder  in  said  company,  whose  property 
^  they  still  remained.  The  transfer  may  be  accounted  for  from  the  fact 
that  Mr.  Tallmadge  was  a  member  of  the  Congress  which  commenced 
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its  session  on  the  first  Monday  of  the  following  December  ;  that  to 
this  Congress  John  Delafield  petitioned  for  relief  in  the  premises,  and 
that  Mr.  Tallmadge  had  beoome  chairman  of  the  committee  to  whom 
his  petition  was  referred. 

'^  As  chairman  of  that  committee,  he  at  the  first  session  made  a 
favorable  report,  which,  not  having  been  acted  on  by  the  House,  the 
same  petition  was  presented  at  the  next  session,  referred  to  the  same 
committee,  and  another  favorable  report  made  by  the  same  chairman, 
which  met  a  like  fate  with  the  former. 

**  The  inquiry  is  here  forced  upon  us,  why  it  was  that  after  these 
certificates  were  rejected  at  the  treasury  in  December,  1*791,  on  the 
ground  that  Davies  had  no  authority  to  countersign  them,  the  owners, 
Leroy  and  Bayard,  or  those  into  whose  hands  they  subsequently  passed, 
did  not  take  some  steps  to  show  that  he  (Davies)  bad  at  least  coun- 
tersigned them  by  order  of  Governor  Treutlin,  and  that  they  had  been 
used  for  the  benefit  of  the  United  States.  Nothing  of  the  kind  ap- 
pears to  have  been  attempted  until  1816,  twenty-five  years  after,  when 
Governor  Treutlin  and  others,  who  must  have  been  able  to  speak  with 
some  degree  of  confidence  upon  the  subject,  had  gone  down  to  the 
tomb  or  forgotten  the  circumstances. 

"  The  Secretary  of  the  Treasury  was  not,  however,  thus  negligent, 
but  was  diligent  in  obtaining  all  the  information  upon  the  subject 
which  could  be  collected,  the  result  of  which  he  has  stated  in  his  report, 
hereto  annexed. 

'^  It  is  presumable  that  after  the  rejection  of  these  certificates  at  the 
treasury  in  1791,  and  the  reports  made  against  them  by  the  Secretary 
of  the  Treasury  and  the  committee  of  Congress,  the  certificates  could 
not  have  been  estimated  very  highly  ;  this  idea  is  strengthened  by  a 
resolution  adopted  at  a  meeting  of  the  Ohio  company  at  Philadelphia, 
10th  May,  1792,  which  is  in  the  following  words:  *It  is  further  re- 
solved, that  it  be  entirely  in  the  discretion  of  the  treasurer  to  sell  or 
retain  the  loan  office  certificates  countersigned  E.  Davies  as  he  shall 
think  most  conducive  to  the  interests  of  the  company — provided  al- 
ways, that  the  sale  of  the  said  certificates  shall  be  made  on  such  con- 
ditions as  not  to  subject  the  company  to  refund  the  proceeds  of  such 
sale,  if  the  certificates  shall  not  prove  obligatory  on  the  United 
States. 

'BENJAMIN  TALLMADGE,  Clerk.' 

*'  Bat  all  this  aside,  the  question  arises,  are  the  United  States 
legally  or  morally  bound  to  pay  these  certificates  ?  I  can  find  nothing 
in  this  office,  nor  among  the  papers  presented  by  the  claimant,  to 
give  it  a  complexion  different  from  what  it  wore  when  it  was  reported 
upon  by  the  Secretary  of  the  Treasury  in  1792 ;  by  Mr.  Little  in  the 
Honse,  March  3,  1826 ;  by  Mr.  Shepley  in  the  Senate,  January  6, 
1836  ;  and  by  Mr.  Jarnagin  in  the  Senate,  January  29,  1844. 

"  I  have  the  honor  to  be,  sir,  your  obedient  servant, 

"  N.  SARGENT,  Register. 

"  Hon.  Thos.  Corwin,  Secretary  of  the  Treasury." 
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I  here  close  my  opinion  respecting  this  claim.  The  jadgment  of 
the  majority  of  the  court  is  in  favor  of  the  claimant  for  the  sum  of 
sixty  thousand  eight  hundred  and  seventy-six  dollars  and  ninety-nine 
cents.  A  careful  examination  of  the  facts  and  law  of  the  case  has 
satisfied  me  that  the  claimant  has  no  right  to  recover. 
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3d  Session.     \  i  No.  369. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  9, 1857. — Ordered  to  be  printed. 


Mr.  Mallort  made  the  following 

REPORT. 

[To  acoompany  bill  S.  677.] 

The  Committee  on  Naval  Affairs y  to  whom  was  referred  a  hiJl  entitled 
'*  A  bill  authorizing  the  Secretary  of  the  Treasury  to  ascertain  and 
pay  the  balance  diie  on  a  tract  of  land  heretofore  ceded  for  the  pur- 
poses of  a  marine  hospital  for  the  district  of  Boston  and  Charlestown 
to  the  credit  of  the  naval  Jiospitalfund,  have  had  the  same  under  con- 
sideration,  and  thereupon  report  : 

The  facts  involved  in  the  purchase  and  transfer  of  the  land  men- 
tioned in  the  bill  are  set  forth  in  the  report  of  the  Secretary  of  the 
Navj,  submitted  to  Clongress  at  its  present  session,  as  follows  : 

"  I  invite  your  attention  also  to  the  recommendations  of  my  last  re- 
port, that  some  measure  should  be  adopted  to  secure  for  the  hospital 
fund  the  value  of  the  ten  acres  of  land  alienated  from  the  hospital 
estate  at  Chelsea,  Massachusetts,  and  applied  to  the  purposes  of  a 
marine  hospital  for  the  district  of  Boston  and  Charlestown,  by  act  of 
Congress  approved  March  3,  1855. 

"  This  property  was  purchased  by  authority  of  the  Secretary  of  the 
Navy  in  the  year  1823,  and  paid  for  out  of  the  hospital  fund.  This 
fund  was  established  by  act  of  Congress  of  March  2,  1*799,  which 
directed  the  Secretary  of  the  Navy  to  deduct  twenty  cents  per  month 
from  the  pay  of  every  officer,  seaman,  and  marine,  and  to  pay  the 
same  quarter  annually  to  the  Secretary  of  the  Treasurv;  and  again, 
on  the  26th  of  February,  1811,  Congress  enacts  that  the  money  col- 
lected in  virtue  of  the  former  law  shall  be  paid  to  the  Secretary  of  the 
Navy,  Secretary  of  the  Treasury,  and  Secretary  of  War,  who  are 
appointed  a  board  of  commissioners,  by  the  name  and  style  of  commis- 
sioners of  navy  hospitals,  and  shall  constitute  a  fund  for  navy  hos- 
pitals ;  the  commissioners  are  also  required  to  procure,  at  suitable 
places,  '  proper  sites  for  navy  hospitals.' 

'^  By  an  act  approved  July  10,  1832,  Congress  directedthe  commis- 
sioners of  the  hospital  fund  to  close  their  accounts  as  trustees  of  that 
fond,  and  to  transfer  all  balances  of  cash,  or  other  property  belonj^ing 
to  the  fand,  to  the  Treasurer  of  the  United  States,  for  the  use  of  the 
Secretary  of  the  Navy,  for  expenditures  on  account  of  navy  hospitals, 
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&c.  It  then  constituted  the  Secretary  of  the  Navy  trustee  of  the  hos- 
pital fund^  making  it  his  duty  to  ^  direct  and  control  the  expenditures 
out  of  the  navy  hospital  fund.' 

'^  It  was  therefore  out  of  a  fund  created  by  a  tax  upon  the  pay  of  the 
navy  that  the  Chelsea  estate  was  purchased,  and  not  with  any  appro- 
priation by  Congress /rom  (he  treasury^  as  the  phraseology  of  the  6th 
section  of  an  act  making  appropriations  for  the  civil  and  diplomatic 
expenses  of  the  government,  approved  March  3,  1855,  would  imply, 
when  it  refers  to  the  land  heretofore  *  purchased  by  the  United  States,' 
for  the  purposes  of  a  naval  hospital.  The  United  States  bought  the 
land  throuojh  agents  appointed  under  the  act  of  February,  1811,  to 
take  charge  of  a  fund  which  had  been  already  created  for  certain 
definite  purposes  ;  and  the  deeds  of  conveyance  are  made  out  in  the 
names  of  the  persons  specified  in  the  act,  by  direction  of  the  then 
Secretary  of  the  Navy,  as  commissioner  of  the  naval  hospital  fund. 

"  It  will  thus  be  seen  that  the  United  States  had  no  other  connexion 
with  the  purchase  of  the  Chelsea  estate  than  to  authorize  a  trustee- 
ship, with  certain  expressed  powers,  of  a  fund  raised  by  a  deduction 
or  tax  upon  the  pay  of  the  navy,  to  be  applied  to  specific  purposes,  as 
'  the  purchase  of  sites  for  naval  hospitals,  or  other  means  of  relief  for 
sick  or  disabled  seamen  of  the  navy.' 

"  I  repeat  the  suggestion,  that  application  be  made  to  Congress  to 
reihiburse  the  hospital  fund  for  this  diversion  of  its  means,  or  for 
authorizing  the  Secretary  of  the  Treasury  to  transfer  the  ascertained 
value  of  the  land  to  the  hospital  fund,  out  of  any  non-appropriated 
money  in  the  treasury.  The  value  of  the  land  can  be  ascertained  in 
such  way  as  the  department  may  deem  most  advisable.'^ 

The  law  to  which  the  Secretary  refers  is  in  the  following  words : 

"  Sec.  6.  That  a  tract  often  acres  of  land  heretofore  purchased  by  the 
United  States  for  the  pui-poses  of  naval  hospital  at  Chelsea,  Massa- 
chusetts, be  selected  and  set  apart,  under  the  direction  of  the  President 
of  the  United  States,  for  the  use  of  the  marine  hospital  of  the  district 
of  Boston  and  Charlestown." 

Upon  this  statement  of  facts,  the  committee  report  the  bill  back  to 
the  Senate,  and  recommend  its  passage. 
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3d8e88iott.     \  I  No.  370. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbhoakt  9,  1857. — Ordered  to  be  printed. 


Mr.  Mallobt  made  the  following 
REPORT. 

[To  accompanj  bill  S.  678.] 

The  Committee  on  Naval  Affairs^  to  whom  were  referred  the  memoridla 
of  (he  Boston  Board  of  Underwriters  and  the  Chamber  of  Commerce  of 
New  York,  relative  to  protecting  our  trade  with  China,  have  had  the 
same  under  consideraUon,  and  report  : 

The  petition  of  the  Boston  Board  of  Underwriters  calls  the  attention 
of  Congress  to  the  frequent  and  serious  interruptions  of  and  depreda- 
tions upon  American  commerce  by  the  systematized  piracy  in  the  China 
seas.  The  Chinese  pirates  have  always  preyed  upon  our  commerce  in 
defiance  of  the  efforto  of  the  Chinese  autnorities,  in  the  exercise  of  all 
their  power ;  but  since  the  commencement  of  the  existing  internecine 
war^  they  have  become  more  numerous,  bold,  and  formidable  than 
ever,  and  their  frequent  and  daring  attacks  upon  American  vessels, 
in  the  absence  of  all  power  in  the  Chinese  government  to  suppress  or 
punish  them,  demand  the  energetic  action  of  our  naval  forces. 

The  numerous  shallow  bays  and  secret  hiding  places  which  the 
coast  and  islands  of  China  afford  for  their  escape  and  concealment,  the 
shallowness  of  whose  waters  preclude  the  entrance  of  any  of  our  ships- 
of-war,  enable  them  to  choose  their  opportunities,  and  to  commit 
depredations  with  but  little  danger  of  pursuit  or  capture ;  and  the 
memorialists  suggest  the  construction  of  two  armed  steamers  of  a 
draught  of  water  so  light  as  to  enable  them,  not  only  to  enter  all  the 
five  free  ports  of  China,  but  to  pursue  the  piratical  junks  into  their 
hays  and  rendezvous. 

Your  committee  is  convinced  that  we  have  no  suitable  naval  vessel 
for  this  purpose,  and  that  the  safety  of  lives  and  property  of  our  citi- 
zens in  the  China  trade  demand  the  presence  of  such  a  vessel  at  all 
times,  as  a  part  of  our  naval  forces  in  the  China  seas. 

The  honorable  Secretary  of  the  Navy,  in  response  to  the  inquiry  of 
your  committee,  says^  in  his  letter  of  the  5th  February,  1857 : 

Navy  Dkpartmbnt,  Fdmiary  5, 1857. 
Sol:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  2d  instant^  desiring,  for  the  information  of  the  Committee  on 
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Naval  Affairs^  a  report  of  '^  the  probable  cost  when  ready  for  sea,  of  a 
light  draught  steamer,  suited  to  operating  against  the  pirates  in  the 
China  seas." 

Your  letter  was  referred  to  the  Chief  of  the  Bureau  of  Construction, 
&c.,  for  the  necessary  information,  and  I  respectfully  furnish  herewith 
a  copy  of  his  report. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Hon.  S.  R.  Mallory, 

Chairman  Committee  on  Naval  Affairs^  U.  8*  Senate. 


Navy  Department, 
Bureau  of  Conatrudionj  dtc.j  February  6,  185T. 

Sir:  In  compliance  with  your  instructions  accompanying  the  letter 
of  the  Hon.  S.  R.  Mallory,  desiring  the  cost,  when  ready  for  sea,  of 
a  light-draught  steamer  suitable  for  operating  against  the  pirates  in 
the  China  seas,  it  is  respectfully  submitted  that  the  lightest  draught 
of  water  for  an  efficient  armed  vessel  for  this  purpose  would  be  about 
nine  feet,  mounting  a  long  24-pounder  on  a  pivot,  with  two  24-pounder 
howitzers  and  two  12-pounder '*  boat  howitzers"  for  landing.  The 
estimated  cost  of  such  a  vessel,  completed,  is  $120,000. 

It  is  respectfully  suggested,  that  if  a  draught  of  water  of  12^  to 
13  feet  can  be  permitted,  such  a  vessel  could  be  armed  with  a  lone" 
32-pounder  on  a  pivot,  with  four  light  32-pounders  on  carriages,  and 
'^boat  howitzers"  for  landing.  The  estimated  cost  of  this  vessel, 
completed,  is  $195,000. 

I  have  the  honor  to  be,  respectfully,  your  obedient  servant, 

JOHN  LENTHALL, 

Chief  of  the  Bureau. 

Hon.  J.  C.  Dobbin, 

Secretary  of  the  Navy. 

Tour  committee  report  a  bill  in  accordance  with  the  lowest  esti- 
mate of  the  department. 
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IN  THE  SENATE  OF  THE  UNITED  STATES, 


Fkbriary  9,  1857. —Ordered  to  be  printed. 


Mr.  SuDBLL  made  the  following 
REPORT. 

[To  accompany  bill  8.  579.] 

The  Committee  on  Boads  and  Canals^  to  whom  have  been  re/erred  the 
resolutions  of  the  legislature  of  the  StcUe  of  Ohio,  of  the  city  council 
of  Gincinnati,  and  numerous  memorials  of  owners  and  officers  of  hoaJt^ 
navigatifig  the  Ohio  and  Mississippi  rivers y  upon  the  subject  of  enlarg- 
ing and  improving  the  ^^  Louisville  and  Portland  canal "  around  the 
fMs  of  the  Ohioj  submit  for  the  consideration  of  the  Senate  thefcUotfh- 
ing  report : 

That  an  act  of  the  State  of  Kentucky,  ^^  to  amend  the  charter  of  the- 
liOirisyille  and  Portland  Canal  Company/'  approved  January  2\, 
1842,  provided  that  the  annual  net  revenue  of  said  company  should  he 
appropriated  to  the  purchase  of  shares  of  stock  owned  by  individuals  ; 
and  when  so  purchased,  to  be  transferred  to  the  United  States  upon 
the  terms  and  conditions  contained  in  the  4th  section  of  said  amended 
act,  which  reads  as  follows : 

'^  That  the  shares  so  purchased  by  said  board  shall  be  held  in  trust- 
by  it  for  the  purposes  herein  declared,  and  shall  be  voted  on  by  them 
at  all  subsequent  meetings  and  elections  until,  by  the  operation  of  the^ 
provisions  of  this  act,  all  the  shares  standing  in  the  name  of  others 
than  the  goyernment  of  the  United  States  shall  have  been  purchased 
up;  and  when  the  said  shares  shall  all  be  purchased^  the  same  shall 
be  transferred  to  the  government  of  the  United  States,  on  condition  of 
said  government  levying  tolls,  for  the  use  of  said  canal,  only  sufficient 
to  keep  the  same  in  repair,  and  pav  all  necessary  superintendence, 
custody,  and  expenses,  and  make  all  necessary  improvements,  so  as 
fully  to  answer  the  purposes  of  its  establishment;  and  further  to  pro- 
tect and  guard  the  interests  of  commerce,  the  superintendents  or  agents 
in  charge  of  said  canal  shall  ever  hereafter,  on  the  first  Monday  in 
January,  annually  report  to  the  general  assembly  of  Kentucky  the 
amount  of  tolls  levied  and  received,  and  of  the  charges  and  expenses 
incurred  on  the  same,  the  general  assembly  reservmg  the  right  of 
directing  the  amount  annually  to  be  collected,  if  found  too  much  for 
the  purposes  contemplated  by  this  amended  act." 

The  present  interest  of  the  government  of  the  United  States  in  this 
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canal  y  as  well  as  the  manner  of  its  management,  will  be  seen  from 
the  following  communication  of  the  Secretary  of  the  Treasury: 

TrBASUBT  DEPABTMSNTy 

January  17,  1857. 

Sir:  The  stock  of  the  Louisville  and  Portland  canal  consisted  of 
10,000  shares  of  $100  dollars  each,  and  all  the  private  shares  have 
been  paid  out  of  the  receipt  of  tolls,  and  transferred  to  the  United 
States,  except  the  five  held  by  the  president  and  four  managers  of  the 
canal.  These  shares  are  worth  about  $250  each,  and  were  withheld 
by  the  president  and  managers  at  the  request  of  the  Treasury  Depart- 
ment, in  order  to  keep  up  a  legal  organization  of  the  company  for  the 
purpose  of  its  management.  The  president  and  managers  are  willing 
to  transfer  these  five  shares  to  the  United  States  on  request,  and  take 
the  present  price  out  of  the  receipt  of  the  tolls  as  the  other  private 
iitockholders. 

After  the  president  and  managers  reported  there  were  funds  su£S* 
cient  to  pay  off  the  private  stockholders  under  the  provisions  of  the 
amended  charter,  the  request  to  retain  the  five  shares  was  made,  and 
directions  given  to  reduce  the  tolls  one  half,  in  compliance  with  the 
spirit  of  the  amended  charter.  The  tolls  were  reduced  accordingly, 
and  receipts  applied  to  the  repair  and  improvement  of  the  canal,  as 
contemplated  by  the  amended  charter,  and  with  which  Congress  had 
acquiesced. 

The  department  has  written  to  the  president  and  managers  for  the 
information  necessary  to  comply  with  the  resolution  of  the  Senate, 
and|  as  soon  as  received^  the  department  will  respond  to  the  resolution. 

Agreeably  to  your  request  I  have  examined  Senate  bill  No.  243. 

The  object  of  the  amended  charter  granted  by  the  State  of  Kentucky 
was  to  provide  that  this  canal  should  become  the  property  of  the 
United  States,  and  be  managed  and  controlled  by  the  United  States, 
for  the  purpose  of  paying  the  expenses  of  management,  the  expenses 
of  repair,  and  the  expenses  of  necessary  improvements,  and  that  no 
more  tolls  should  be  cnarged  than  would  be  required  for  these  objects. 
The  bill,  No.  243,  is  intended  to  transfer  the  management  to  the  State 
of  Kentucky,  with  like  restrictions,  but  somewhat  more  stringent,  with 
power  of  visitation  and  resumption  of  the  trust  at  the  will  of  Con- 
gress. 

In  my  judgment,  if  the  transfer  of  the  management  is  made  to  the 
State  of  Kentucky,  it  should  be  on  the  terms  of  the  amended  charter, 
without  power  of  visitation  or  recall.  I  think  the  State  ought  not  to 
be  subject  to  have  her  management  reviewed,  nor  her  acts  condemned 
by  withdrawing  the  management.  This  is  but  an  individual  opinion. 
The  question  of  acceptance  must  be  for  the  constituted  authorities  of 
Kentucky,  after  Congress  shall  have  passed  the  act  transferring  the 
management. 

I  have  not  considered  the  other  sections  of  the  bill. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  ofthe  Treawary. 

Hon.  John  Slidbll, 

Chairman  of  Committee  on  Roads  and  Canals,  ^^i^^^r^f^ 
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The  subject  of  removing  or  of  overcoming  the  obstructions  to  navi- 

S Ration  at  the  falls  of  the  Ohio  has  engaged  the  attention  of  Congress 
or  a  number  of  years.  This  committee,  during  the  sessions  of  the 
last  and  present  year,  have  had  in  earnest  consideration  the  manner  of 
improving  and  extending  the  facilities  for  avoiding  obstructions,  so  as 
to  accommodate  fully  the  requirements  of  the  vast  commerce  of  the 
States  bordering  upon  the  Ohio  and  Mississippi  rivers.  It  is  well 
known  that  a  large  proportion  of  steamboats  navigating  the  Ohio  can- 
not, on  account  of  their  size,  pass  the  falls,  except  during  high 
stages  of  water.  Fourteen  States  of  this  Union  are  more  or  less 
afflicted  in  their  commerce  by  the  condition  of  this  canal ;  and  here  it 
would  be  proper  to  give  the  amount  and  value  of  products  which  are 
transported  to  a  market  by  the  Ohio  and  Mississippi  rivers,  but  that 
it  has  been  done  already  in  an  able  report  from  this  committee,  in 
August,  1852,  upon  a  bill  "  To  provide  more  effectually  for  overcom- 
ing the  obstructions  to  the  navigation  of  the  Ohio,"  and  subsequently 
forming  a  portion  of  the  report  made  by  this  committee,  in  February, 
1855^  upon  the  same  subject.  It  is  useless  to  adduce  additional  data 
to  prove  the  necessity  for  an  increase  of  the  existing  means  of  passing 
the  great  falls  for  boats  of  all  classes.  That  a  very  great  amount  of 
commerce  is  impeded  is  unquestioned ;  the  natural  obstructions  to  navi- 
gation, and  the  ine£Sciency  and  contracted  dimensions  of  the  Louisville 
and  Portland  canal,  are  conceded.  The  only  question  unsettled  is  the 
remedy  to  be  applied. 

This  committee,  in  view  of  the  present  and  pressing  exigencies  of 
commerce,  recommend,  as  the  most  practicable  as  well  as  the  most 
economical  mode  of  overcoming  the  impediments  to  navigation  at  the 
great  falls  of  the  Ohio,  the  enlargement  of  the  present  canal. 

The  estimated  cost  of  the  proposed  enlargement  and  improve- 
ment of  said  canal  is  |1,315,568,  according  to  the  report  of  Edward 
Watts,  civil  engineer  in  the  employ  of  the  canal  company,  and  trans- 
mitted to  the  House  of  Representatives  by  the  Secretary  of  the  Treas- 
ury, and  printed  for  the  use  of  Congress.  Particular  reference  is 
made  to  Mr.  Watts'  communication  for  details  of  the  plan  of  the  pro- 
posed improvement.  One  objection  has  been  urged,  which,  if  well- 
founded,  would  have  proved  insuperable  to  any  plan  of  enlargement, 
however  well  devisea.  This  has  been  removed  by  instituting  an 
inquiry  to  determine  if  the  use  of  the  canal  would  be  materially  inter- 
fered with  during  the  progress  of  the  work  of  widening.  The  follow- 
ing communication  from  the  Secretary  of  the  Treasury,  accompanying 
&Q  additional  report  from  Mr.  Watts,  is  deemed  satisfactory  on  this 
point. 

TrBASUBT  DEPARTBiENT, 

January  26,  1857. 
Sir:  Enclosed  please  find  the  letter  of  James  Marshall,  presi- 
dent of  the  Louisville  and  Portland  canal,  under  date  of  the 
30th  of  September,  1856,  which  I  mentioned  to  you,  and  which 
gives  reasons  in  favor  of  the  branch  according  to  Mr.  Watts' 
report,  and  which  I  think  perfectly  conclusive.  Enclosed  you  will 
also  find  an  additional  report  from  Mr.  Watts,  in  which  ho 
stfttes  the  manner  in  which  he  proposes  to  make  the  enlargement 
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of  the  present  canal,  and  knowing  as  I  do  the  site  of  the  canal,  and 
the  condition  of  the  river  as  to  navigation,  I  feel  assured  the  present 
canal  can  be  enlarged  without  interfering  with  the  use  of  the  present 
canal,  whilst  the  enlargement  is  being  made. 

I  have  requested  Mr.  Watts  to  deliver  you  this  letter  with  the  en- 
closures, and,  if  you  desire,  to  appear  before  your  committee  and  give 
any  explanations  you  and  the  committee  may  desire. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 
Secretai^  of  the  Treasury, 
Hon.  John  Slidell, 

Chairman  Committee  on  Roads  and  Canals^  Senate  United  States. 


Washington  City,  D.  C, 

January  27,  1857. 

Sir  :  I  have  the  honor  to  submit  herewith  a  sketch  of  the  Louisville 
and  Portland  canal,  exhibiting  the  proposed  addition  to  its  width, 
with  the  following  remarks  in  relation  to  the  process  which  I  propose 
to  adopt  for  increasing  the  width  to  one  hundred  feet,  without  inter- 
rupting the  use  of  the  canal  during  the  progress  of  the  work  of  en- 
largement. 

The  excavation  for  the  canal  now  in  use,  except  for  a  short  distance 
at  its  head,  where  it  was  comparatively  light,  was  thirty  feet  deep  ; 
of  which,  on  an  average,  at  the  bottom  of  the  cut,  about  seven  feet 
was  rock. 

For  two  thirds  of  its  length  on  the  north  and  three  fifths  of  its 
length  on  the  south  side  of  the  canal  there  are  vertical  side  walls ; 
these  walls  are  sixty-four  feet  apart  They  are  not  built  up  from  the 
bottom  of  the  canal,  hut  are  founded  on  the  surface  of  the  reck  met 
with  in  excavating  the  canal.  These  side  walls  rise  three  feet  above 
the  highest  stage  of  water  in  which  the  canal  is  used. 

I  propose  to  make  the  additional  width  of  thirty-six  feet,  of  the 
same  depth  of*  the  present  canal,  which  will  require  an  excavation 
over  that  much  suriiace  throughout  the  entire  length  of  the  canal. 

That  excavation  I  have  ascertained  will  be  through  earth  readily  re- 
moved for  twenty-three  feet  deep,  leaving  the  remaining  seven  feet  to  be 
excavated  through  rock. 

The  additional  width  will  be  on  the  south  side  of  the  canal,  and  will 
be  laid  off  from  the  interior  face  of  the  present  south  wall.  This  will 
make  the  south  wall  of  the  enlarged  canal,  when  finished,  parallel  to, 
and  thirty-six  feet  from,  the  present  wall.  I  propose  to  commence 
the  work  of  excavation  on  the  line  whichwill.be  occupied  ly  the 
south  wall  of  the  enlarged  canal,  and  to  proceed  with  it  throughout 
the  entire  length  of  the  canal,  in  convenient  sections,  both  as  to  the 
length  and  width,  to  within  such  distance  from  the  present  south 
wall  as  will  leave  an  embankment  of  sufficient  strength  to  resist  any 
pressure  from  the  water  of  the  present  canal.  This  will  leave  but  a 
narrow  strip  to  remove  ia  order  to  complete  the  enlargement,  and 
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may  be  done  by  taking  advantage  of  a  period  of  low  water  in  tbe 
river,  withont  interrupting,  in  the  slightest  degree,  the  navigation 
of  the  present  canal  around  the  falls. 
Very  respectfully,  your  obedient  servant, 

EDWARD  WATTS, 

Civil  Engineer. 
Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 

Were  other  testimony  wanting,  in  addition  to  the  foregoing,  in 
regard  to  the  feasibility  of  the  work  without  interrupting  the  pass- 
age of  boats  through  the  canal,  it  will  be  found  in  the  report 
made  by  Major  William  TurnbuU,  on  behalf  of  the  board  of  officers 
appointed  to  make  a  survey  of  the  plans  for  canals  around  the  falls 
of  the  Ohio,  transmitted  to  the  Senate  by  the  Secretary  of  War  on 
the  16th  February,  1853.  Also  the  opinion  of  those  most  deeply  and 
directly  interested,  as  expressed  in  one  of  a  series  of  resolutions, 
adopted  at  a  meeting  of  the  owners,  masters,  and  pilots  of  steamboats, 
held  at  Cincinnati  in  June  of  last  year,  which  is  subjoined. 

^^Besolvedj  That,  in  our  opinion,  the  improvement  of  the  present 
canal,  so  far  as  to  render  it  of  sufficient  capacity  for  the  business  of 
the  country,  can  be  done  without  any  interference  with  the  use  of  the 
canal  while  such  improvement  is  being  made." 

Subsequently  the  chamber  of  commerce  of  that  city  endorsed  the 
resolutions  adopted  at  the  above  meetino*,  in  the  language  as  follows: 

^^liesolved,  That  in  the  opinion  of  this  chamber  the  plan  for  enlarg- 
ing the  present  canal  around  the  falls  of  the  Ohio,  discussed  and  sus- 
tained at  a  meeting  of  the  owners,  masters,  and  pilots  of  steamboats 
on  the  28th  June  last,  is  the  most  practical  and  economical  scheme  yet 
suggested  for  the  increase  of  canal  facilities  at  that  place,  and  deserves 
the  cordial  support  and  active  sympathy  of  the  merchants,  manufac- 
turers, and  owners  of  real  estate  in  Cincinnati." 

After  a  careful  review  of  the  ground  this  committee  are  of  opinion 
that  the  canal  should  be  widened  and  improved  ;  and  a  bill  providing 
therefor,  and  appropriating  for  the  work  the  revenue  arising  from 
tolls,  after  payment  of  expenses  of  management,  is  accordingly  re- 
ported. 

A  bill  to  enlarge  and  improve  the  LouisvtUe  and  Portland  carial. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Louisville  and  Port- 
land canal  shall  be  improved  in  the  manner  following,  to  wit :  Said 
oanal,  as  it  now  exists,  to  be  widened  so  that  it  shall  be  one  hundred 
feet  wide  in  the  water  way,  and  its  channel  depth  made  uniform  and 
sufficient  for  the  passage  of  any  boats  that  can  navigate  the  river  in 
low  water  above  and  below  the  falls  ;  and  two  basins  to  be  formed  in 
flaid  canal  for  the  purpose  of  permitting  boats  to  pass  not  less  than 
one  hundred  and  seventy-five  feet  wide  and  four  hundred  and  fifty  feet 
long.  There  shall  also  be  made  a  branch  to  said  canal  of  width  and 
depth  corresponding  with  the  residue  when  improved,  as  above  pro- 
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Tided,  which  shall  leave  the  present  canal  at  Dry  Dock,  and  enter  the 
river  below  the  rocks,  near  the  foot  of  Sandy  island,  which  branch 
canal  shall  be  furnished  with  one  or  two  lift  locks,  at  the  foot  eighty 
feet  wide  and  four  hundred  feet  long  in  the  chamber.  There  shall 
also  be  placed  at  the  head  of  the  canal  a  proper  guard  lock  and  gates^ 
and  along  its  line  two  draw  or  other  pivot  bridges  ;  Provided^  hew- 
ever^  That  the  improvements  proposed  shall  be  made  in  such  manDer 
as  to  cause  the  least  possible  interruption  to  the  navigation  of  the 
canal  whilst  they  are  in  progress. 

Section  2.  And  he  it  further  enacted,  That  during  the  progress  of 
the  improvement  of  said  canal,  as  herein  provided,  the  rate  of  tolls 
shall  continue  as  at  present  fixed  by  the  Secretary  of  the  Treasury, 
and  the  money  arising  from  such  tolls,  after  paying  necessary  ex- 
penses of  management,  shall  be  appropriated  and  used  in  improving 
and  extending  the  canal  according  to  the  plan  herein  set  forth ;  but 
after  said  improvements  shall  be  completed,  the  rates  of  toll  shall  be 
reduced  to  ten  cents  per  ton,  custom-house  measurement,  for  steam 
vessels,  and  proportionate  rates  for  other  craft,  unless  a  greater 
amount  be  necessary  to  nay  for  managing  and  keeping  the  canal  in 
repair,  and  to  improve  the  same,  asprovided  in  the  amended  charter 
of  said  canal,  and  under  which  the  United  States  became  the  owner  of 
all  the  stock  in  the  same. 

Sec.  3.  And  be  it  further  enacted,  That  the  Louisville  and  Portland 
canal,  now  the  property  of  the  United  States,  shall  continue  and  re- 
main a  public  canal  for  the  accommodation  of  all  vessels  and  crafts 
desiring  to  use  the  same,  un.der  the  control  and  direction  of  the  Secre- 
tary of  the  Treasury. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FiBEUABT  10,  1867.— Ordered  to  be  printed. 


Mr.  FosxEB  made  the  following 
REPORT. 

[To  accomp&ny  bill  H.  R.  656.] 

The  Committee  on  Private  Land  Claims^  to  whom  was  re/erred  Houae 
biU  No.  656,  "-4»  act  for  the  rdief  0/ Joseph  Irish,  William  SttnrgiSf 
and  Bartholomew  Baldwin  j*  have  had  the  same  under  consideraiion 
and  submit  the  following  report  : 

The  committee  find  a  report  covering  the  facts  in  this  case  from  the 
House  Committee  on  Private  Land  Claims,  submitted  by  Mr.  Thoring- 
ton,  on  the  10th  day  of  January,  1857,  which  they  hereto  attach  and 
make  a  part  of  this  report.  The  committee  are  of  opinion  that  relief 
should  be  granted  to  the  parties,  respectively ,  they,  therefore,  report 
back  the  bill  with  a  recommendation  that  the  same  do  pass. 

REPORT. 

The  Committee  on  Private  Land  Claims^  to  whom  were  submitted  the 
petitions  of  Joseph  Irishy  William  SturgiSy  and  Bartholomew  Bald- 
win ^  made  the  following  rq^ort : 

It  appears  that  a  part  of  what  is  now  the  Territory  of  Minnesota 
was  surveyed  before  the  organization  of  its  territorial  government, 
and  while  it  was  a  portion  of  Wisconsin.  The  act  organizing  the 
Territory  reserved  for  public  school  purposes  the  sixteenth  section  only 
in  each  township,  while  that  of  Minnesota  reserves  the  sixteenth  and 
thirty-sixth  sections  for  the  same  purpose.  It  appears  that  the  peti- 
tioners had  each  settled  on  thirty-sixth  sections  prior  to  the  passage 
of  said  act,  and  in  ignorance  of  its  provisions,  and  they  therefore  pray 
for  relief. 

Relief  has  been  granted  in  cases  similar  by  the  recommendation  of 
the  Commissioner  of  the  General  Land  OflBce.  In  the  other  Territo- 
ries of  the  United  States  relief  is  granted  in  such  cases  by  a  general 
law.  It  appears  that  the  petitioners  have  resided  on  the  sections  they 
claim  many  years,  that  they  have  improved  the  same,  and  that  they 
made  their  settlements  in  sood  faith ;  and  your  committee  therefore 
reoommend  the  passage  of  the  bill  herewith  reported  for  their  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkb&uabt  10,  1867.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 
REPORT. 

(To  accompany  bill  H.  R.  No.  638.] 

The  Committee  on  Private  Land  Claims  ^  to  whom  was  referred  hUl  H, 
B.  No.  538,  '*  An  act  far  the  relief  of  the  inhabitants  of  the  parish  of 
Ascensiony  State  of  Lomtiana^  have  had  the  same  under  considera- 
tion^ and  submit  the  following  report : 

The  committee  find  a  report  from  the  Honse  Committee  on  Private 
Land  Claims,  submitted  by  Mr.  Sandidge  on  the  19th  of  December, 
1856,  which  embraces  all  the  facts  in  this  case,  and  which  is  hereto 
attached  and  made  a  part  of  this  report. 

For  the  reasons  therein  set  forth,  the  committee  are  of  opinion  that 
the  relief  provided  in  the  bill  ought  to  be  granted.  They,  therefore, 
report  back  the  bill  without  amendment,  and  recommend  that  the 
same  do  pass. 


Report  from  the  House  Committee  on  Private  Land  Claims. 

Under  the  law  of  Congress  passed  in  1805,  creating  a  board  of  com- 
missioners to  examine  and  report  upon  the  private  land  claims  in  the 
Territory  of  Orleans,  the  commissioners  (in  their  report  presented  to 
Congress  in  1812,  and  published  in  the  2a  volume  of  American  State 
Papers,  pa^e  297,  number  391)  state :  <'  That  Isidore  Blanchard  claims 
for  the  parish  of  Ascension  a  tract  of  land  situated  on  the  west  side  of 
the  river  Mississippi,  containing  four  arpents  one  toise  and  four  feet 
front,  and  forty  arpents  in  depth,  and  bounded  on  the  upper  side  by 
lands  of  William  Conway,  and  on  the  lower  by  land  of  Jean  Vessier. 
There  is  no  written  evidence  of  title  to  the  land  claimed  ;  the  church 
is  built  upon  it,  and  it  has  been  used  as  a  glebe  for  a  ^reat  number  of 
years,  and  is  claimed  by  the  people  of  the  parish  as  belonging  to  them 
for  the  use  of  the  church.  The  board  are  of  opinion  it  ought  to  be 
confirmed." 

This  board  was  authorized  to  make  final  adjudication  of  title  as 
against  the  United  States ;  failing  to  do  that  in  any  given  case,  they 
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were  required  to  make  report  for  presentation  to  Congress,  with  an 
opinion  thereon  as  to  the  justness  of  the  claim. 

On  the  3(1  March,  1811,  Congress  passed  an  act  for  the  sale  of  public 
lands,  with  a  proviso  in  the  6th  section,  ^^that  till  after  the  final 
decision  of  Congress  thereon,  no  tract  of  land  shall  be  o£fered  for  sale, 
the  claim  to  which  has  been  in  due  time,  and  according  to  law,  pre- 
sented to  the  register  of  the  land  office,  and  filed  in  his  office  for  the 
purpose  of  being  investigated  by  the  commissioners  appointed  for  the 

Purpose  of  ascertaining  the  rights  of  persons  claiming  lands  in  the 
'erritory  of  Orleans."  Under  this  proviso,  the  lot  claimed  by  Isidore 
Blanchard  as  stated,  and  reported  to  Congress  for  confirmation,  can- 
not be  sold  by  the  officers  of  the  government  until  Congress  shall  have 
acted  thereon.  And  although  the  act  of  12th  April,  1814,  confirming 
claims  reported  on  favorably,  has  been  construed  as  a  confirmation  of 
the  one  now  in  question,  yet,  as  no  certificate  of  its  confirmation  was 
issued  by  the  register  of  the  land  office  prior  to  the  passage  of  the  act 
of  26th  May,  1844,  and  as  he  may  not  now  have  the  right  so  to  do, 
inasmuch  as  that  act  of  1844  declares  that  the  lands  embraced  within 
its  provisions,  if  not  claimed  by  petition  before  the  court  created  by 
it,  within  two  years  from  the  passage  of  the  law,  should  be  forfeited. 
And  as  the  land  can  neither  be  surveyed  and  patented  to  claimants 
without  such  certificate  from  the  register,  nor  sold  by  the  government 
until  action  is  had  on  the  original  application  ;  and  as  it  was  the  an- 
doubted  intention  of  Congress  that  all  the  claims  thus  reported  upon 
favorably  by  said  board  should  be  confirmed ;  and  as  the  lands  in 
question  have  been  used  and  recognized  as  glebe  lands  for  more  than 
sixty  years,  your  committee  are  of  opinion  the  same  should  be  con- 
firmed in  accordance  with  the  original  report  of  the  land  commis- 
sioners and  the  plan  of  surveys  in  the  approved  maps  on  file  in  the 
office  of  the  surveyor  general  of  Louisiana. 
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id  Session.     S  I  No.  374. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbvabt  10,  1867.— Ordered  to  be  printed. 


Mr.  Brodhbad  made  the  following 
REPORT. 

[To  acoompany  bill  8.  681.] 

The  CommUtee  of  Claims^  to  whom  was  rrferred  the  report  of  the  (hurt 
of  Claims  in  the  case  of  CclUier  A,  Minge^  PhUip  T.  iUicott^  and 
Lucretia  A.  Brodie^  report  : 

This  claim  arises  under  a  stipulation  in  a  contract  for  the  excava- 
tion of  the  channel  of  the  Dog  river  har,  harbor  of  Mobile. 

The  third  article  of  the  agreement  stipulated  that  the  contractors 
should  be  paid  '^  the  sum  of  eighty  cents  per  cubic  yard  of  earth  exca- 
vated from  the  aforesaid  channel,  the  number  of  yards  to  be  ascertained 
by  exact  measurement  made  by  Captain  J.  G.  Barnard,  or  other  agent 
ofthe  United  States." 

Upon  the  back  of  the  ^'agreement"  was  the  following  endorsement, 
to  wit: 

"Jfemorandiim.— It  is  understood  that  the  measurement  shall  be 
by  the  scow  loads,  if  uniformly  filled,  and  the  work  done  to  the  satis* 
faction  of  said  Captain  J.  G.  Barnard,  or  other  agent  of  the  United 
States,  he  reserving  the  privilege  of  testing  the  abo^e  measurement  by 
soundings,  and  such  other  examinations  as  he  may  think  proper  to 
make." 

It  appears  that  the  earth  excavated  by  the  contractors,  according  to 
the  measurement  made  by  the  engineers  in  charge  of  the  work,  was 
58,759  yards,  which  was  paid  for  at  the  stipulated  rate,  amounting  to 
$47,007  20. 

The  court  find  from  the  testimony  that  there  were  3,392  scow  loads, 
of  26  cubic  yards  each,  which  would  make  84,800  cubic  yards ;  which, 
at  the  contract  price^  would  amount  to  $67,840 — making  a  di£ferenc6 
of  $20,832  80,  the  balance  claimed. 

The  court  decides  that  the  meaning  of  the  contract  is,  that  the  exca- 
vations should  be  measured  by  scow  Toads;  and  although  the  agent  of 
the  government  might  test  the  measurement  in  any  way  he  should 
think  proper^  he  could  not  a£fect  the  provision  that  the  measurement 
was  to  be  by  scow  loads. 

Judge  Blackford  dissents,  and  takes  the  ground  that  the  reservation 
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of  the  privilege  of  Xhe  engineer  "  of  testing  the  above  measurement  hy 
soundings y  and  such  other  examinaiions  as  he  may  think  proper  to  mdke^'* 
conceded  the  right  of  the  government  to  adopt  the  measurement  by 
soundings,  and  that  the  contractors  were  bound  bj  it ;  and  that  the 
memorandum  endorsed  upon  the  back  of  the  contract  could  not  have 
the  e£fect  to  control  the  stipulation  of  the  third  article,  which  required 
that  the  number  of  cubic  yards  of  earth  excavated  should  be  ascertained 
by  exact  measurement,  made  by  an  agent  of  the  United  States. 

The  committee,  acquiescing  in  the  legal  construction  of  the  contract 
as  given  by  the  court,  report  the  bill  back  to  the  Senate,  and  recom- 
mend its  passage. 

C.  H.  MINGE  AND  OTHERS  w.  THE  UNTTED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

On  the  5th  day  of  December,  1838,  two  of  the  claimants,  Minge  and 
EUicott,  made  an  agreement,  in  writing,  with  Captain  Barnard,  of 
the  engineer  corps,  the  first  clause  of  which  provided  for  the  building 
of  certain  steam  dredging  machines,  to  be  used  in  the  excavation  of 
the  Dog  River  bar,  in  the  harbor  of  Mobile.  By  the  second  clause, 
the  claimants  agreed  that  they  would  cause  such  excavations  to  be 
made  as  might  be  required  to  be  done  by  Captain  Barnard,  or  other 
agent  of  the  United  States,  provided  such  excavations  should  not  be 
carried  deeper  than  twelve  feet  at  low  water.  The  third  clause  pro- 
vided that  the  claimants  should  be  paid  the  sum  of  eighty  cents  per 
cubic  yard  of  earth  excavated,  the  number  of  cubic  yards  to  be  ascer- 
tained by  exact  measurement,  made  by  Captain  Barnard,  or  other 
agent  of  the  United  States. 

Upon  the  back  of  the  contract  was  the  following  memorandum : 

''  It  is  understood  that  the  measurement  shall  be  by  the  scow  locuiy 
if  uniformly  filled,  and  the  work  done  to  the  satisfaction  of  the  said 
Captain  J.  Gt,  Barnard,  or  other  agent  of  the  United  States,  he  re- 
serving the  privilege  of  testing  the  above  measurement  by  soundings^ 
and  such  other  examination  as  he  may  think  proper  to  make." 

Two  steam  dredges  were  employed  in  this  work — the  **  Pilot"  and 
the  "Carroll."  Minge  and  EUicott  were  jointly  interested  in  the 
Pilot,  and  Minse,  EUicott,  and  one  Charles  Brodie,  each  owned  one- 
third  part  of  the  Carroll.  Brodie  is  dead,  and  his  administratrix, 
Lucretia  A.  Brodie,  appears  to  proscute  this  claim 

The  allegation  is,  that  2,300  scow  loads  were  excavated  by  the 
Pilot,  and  62T  scow  loads  by  the  Carroll,  making  2,927  scow  loads  in 
all.  Each  scow  load  contained  26  cubic  yards,  making  73,175  cubic 
yards  in  the  whole;  which,  at  the  contract  price,  80  cents  per  yard, 

amount  to  the  sum  of. $58,540  00 

Of  this  the  claimants  have  received 47,007  20 

Leaving  the  amount  claimed,  according  to  the  direct  evi- 
dence     11,532  80 

The  first  question  in  the  case  arises  upon  the  construction  of  the 
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<K)ntracty  the  third  clause  of  which  provides  that  the  number  of  cubic 
yards  should  be  '^ascertained  by  exact  measurement,"  by  Captain 
^Barnard,  or  other  agent  of  the  United  States.  The  memorandum  on 
the  contract,  which  is  as  substantial  a  part  of  the  contract  as  any 
other  part  of  it,  provides  that  the  measurement  shall  be  by  scow 
loads,  if  uniformly  filled,  and  the  work  done  to  the  satisfaction 
of  Captain  Barnard,  he  reserving  the  privilege  of  testing  the  above 
measurement  by  soundings,  and  such  other  examinations  as  he  might 
think  proper  to  make. 

Of  tne  meaning  of  this  contract  there  can  be  no  doubt.  The  exca- 
vations are  to  be  measured  by  acow  loadsy  and  the  agent  of  the  United 
States  had  the  right  to  test  the  measurement  in  any  way  he  should 
think  proper.  He  might  test  it,  or  he  might  not,  as  in  his  judgment| 
as  a  faithful  agent,  should  be  necessary ;  but  whatever  test  he  might 
apply,  could  not  affect  the  provision  that  the  measurement  was  to  be 
by  scow  loads.  But  we  cannot  better  express  our  views  than  by 
adopting  the  lucid  and  pertinent  language  used  by  Mr.  Justice  Black- 
ford, in  stating  the  opinion  upon  the  meaning  and  construction  of  the 
contract,  whicn  was  as  follows: 

^'The  only  question  in  this  case  which  we  have  now  to  decide  is, 
whether  the  contract,  with  the  memorandum  endorsed  on  it,  entitles 
the  claimants  to  be  paid  for  their  work  agreeably  to  a  measurement 
by  scow  loads  ? 

^'The  measurement,  according  to  the  memorandum,  was  to  be  by 
acow  loads,  if  uniformly  filled ;  and  whether  the  measurement,  when 
so  made,  was  correct  or  not,  might  be  tested  by  the  government  agent 
by  soundings  and  other  examinations. 

'^The  right  of  the  agent,  reserved  in  the  memorandum,  was  not  to 
mecuure  the  work  by  soundings  and  other  examinations^  but  to  test, 
by  any  examination  he  chose  to  make,  the  accuracy  of  the  measure- 
ment made  by  scow  loads. 

''The  question,  therefore,  presented  in  this  case,  must  be  answered 
in  the  affirmative." 

The  only  remaining  question  is  one  of  fact,  and  that  is,  How  many 
«cow  loads  were  actually  excavated  ? 

The  evidence  of  John  Brown  proves  that  between  the  2d  of  Novem- 
ber, 1839,  and  the  1st  of  July,  1840,  there  were  removed  by  the  Pilot 
1,065  scow  loads  at  the  Dog  Biver  bar.  During  this  period  there  was 
no  government  inspector  of  the  work,  except  for  a  few  days  at  the 
-commencement. 

H.  D.  Johnson  proves  that  the  inspector  had  returned,  while  he 
was  present,  1,200  loads  by  the  Pilot. 

The  claimants  allege  that  they  have  proved  the  excavation  of  627 
loads  by  the  Carroll  by  direct  evidence,  and  of  a  further  quantity, 
which  is  left  to  be  ascertained  by  the  testimony. 

It  appears  by  Charles  Mellen's  testimony,  that  between  September, 

1839,  and  the  5th  of  February,  1840,  there  were  removed  by  the 

Carroll  627  loads.     He  also  says,  that  from  the  6th  of  February  to 

the  1st  of  June  the  season  was  favorable,  and  the  Carroll  did  a  fair 

4imoant  of  work.     The  average  of  the  work  done  during  the  first 
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period  is  about  125  loads  per  month,  which  would  give,  for  the  last 
period  of  four  months,  500  loads. 

The  whole  amount  would  be  as  follows : 

By  the  Pilot 2,265  loads. 

By  the  Carroll 1,127      " 

3,392      " 


These  3,392  loads,  at  25  cubic  yards  for  each  load, 
make  84,800  cubic  yards  ;  which,  at  80  cents  per  yard, 

amount  to $67,840  0& 

Deduct  the  amount  paid 47,007  2& 

The  balance  is 20,832  80 


It  is  argued  by  the  deputy  solicitor,  that  from  the  number  of  loads 
proved  by  the  claimants  should  be  deducted  the  quantity  excavated 
trom  below  the  channel,  or  otherwise  not  within  the  limits  of  the 
channel.  He  refers  to  the  provision  in  the  contract  that  the  govern- 
ment might  test  the  measurement  by  soundings.  This,  of  course^ 
would  not  authorize  the  government  to  change  the  mode  of  measure- 
ment  specified  in  the  contract.  The  language  is  so  precise  that  the 
measurement  is  to  be  by  scow  loads,  as  to  exclude  any  other  mode  of 
measurement.  It  appears,  from  the  evidence  of  H.  D.  Johnson,  the 
agent  of  the  United  States,  that  the  mode  adopted  by  Captain  Gra- 
ham, while  he  was  in  charge  of  the  work,  of  ascertaining  the  quantity, 
was  by  soundings  to  determine  the  depth  of  the  channel,  although  at 
first  he  paid  the  claimants  according  to  the  scow  load.  If  Captain 
Graham's  mode  be  adopted,  it  will  establish  the  soundings  as  the 
proper  way  in  which  to  ascertain  the  quantity  excavated,  of  which  it 
18  sufficient  to  say  that  such  is  not  the  language  of  the  contract.  To 
test  the  measurement  by  soundings,  does  not  establish  the  soundings 
as  the  contract  mode  of  measurement.  The  United  States  may  make 
use  of  soundings  for  the  purpose  of  showing  that  the  number  of  scow 
loads  alleged  to  have  been  removed  by  the  claimant  is  incorrect ; 
but  this  mode  cannot  be  substituted  for  the  measurement  by  scow 
loads.  And  it  is  not  shown  tJiat  the  soundings  show  the  claimant's  mec^- 
uremeni  to  be  incorrect.  Besides,  the  test  by  soundings  might  be  used 
to  ascertain  if  the  channel  were  excavated  to  the  proper  depth,  and  in 
the  proper  place. 

The  provision,  relating  to  the  test  by  soundings,  is  by  no  meana 
nugatory  ;  for  by  taking  the  quantity  shown  by  the  soundings,  and 
adding  to  it  the  proper  per-centage,  the  accuracy  of  the  report  of  the 
inspector,  and  of  the  quantity  claimed  by  the  contractors,  might  be 
ascertained.  It  appears,  also,  that  when  payments  were  made  accord- 
ing to  Captain  Graham's  estimate,  the  contrskCtoTs  protested  against  ii 
as  incorrect. 

It  is  urged  that  some  of  the  scow  loads  were  taken  from  a  lower 
depth  than  twelve  feet,  and  that  it  does  not  appear  that  they  were 
thus  taken  by  direction  of  Captain  Barnard ;  and  we  have  been 
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referred  to  the  testimony  of  Colonel  Abert  upon  this  point.  But  Col 
onel  Abert  does  not  say  that  any  portion  was  taken  from  a  point 
below  twelve  feet.  His  evidence,  so  far  as  it  bears  upon  the  state  of 
things  in  this  case,  is,  that  where  there  is  a  tide  (as  there  is  in  Mobile 
bay)  or  much  current,  the  boat  will  rise  and  fall,  the  filling  in  from- 
the  sides  would  be  the  greatest,  and  the  excavated  bottom  will  be 
uneven  ;  that  after  calculating  the  material  to  be  excavated,  in  order 
to  obtain  the  desired  depth,  and  the  actual  amount  to  be  removed,  the 
following  per-centages  are  to  be  added  :  If  the  bottom  be  sand,  10& 
per  cent.  ;  if  it  be  mud,  60  per  cent. ;  if  it  be  mud  and  sand,  80  per 
cent.  ;  and  that  it  would  not  be  safe  to  add  less  than  60  per  cent,  for 
a  ny  firm  bottom.  Of  what  character  the  bottom  of  the  channel  was 
in  this  case  it  does  not  appear ;  but  Colonel  Abert  was  asked  to  state 
what  would  be  the  diflerence  between  the  measurement  of  the  contents 
of  a  given  channel,  and  the  measurement  of  the  materials  after  the 
excavation.  Although  he  distinctly  answers  the  question,  yet  his 
testimony  shows  only  what  the  difierence  would  be  according  to  the 
qualities  of  the  bottom  of  the  channel.  It  has  no  material  bearing  on 
the  case,  both  because  it  does  not  appear  of  what  character  the  bottom 
of  the  channel  was,  nor  what  was  the  measurement  of  the  channel 
before  the  excavation.  Even  if  there  were  evidence  on  these  points^ 
still  it  could  not  afiTect  the  provision  that  the  measurement  should  be 
by  scow  loads,  but  could  only  serve  as  a  test  to  determine  the  accuracy 
of  the  quantity  claimed  by  the  contractors  ;  a  test,  by  the  way,  which 
it  does  not  appear  was  ever  adopted  by  the  government  officers. 

Our  opinion  is,  that  the  claimants  are  entitled  to  the  balance  we 
have  mentioned,  which  is  proved  by  the  evidence.  Of  this  sum, 
C.  H.  Minge,  P.  T.  Ellicott,  and   the  devisee  of  Charles  Brodie, 

(Lucretia  A.  Brodie,)  are  entitled  to $6,919  7& 

Minge  and  Ellicott  to 13,913  02 

Making  the  sum  of 20,832  80 

For  which  we  report  a  bill. 


COLLIER  H.  MINGE,  PHILIP  T.  ELLICOTT,  aud  LUCRETIA  ▲.  BBODIE  w.  THE 

UNITED  STATES. 

Jvdge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

This  is  a  claim  for  work  and  labor,  performed  under  the  following 
written  contract : 

*^  Memorandum  of  an  agreement  made  by  Captain  J.  G.  Barnard, 
of  the  corps  of  engineers,  on  the  part  of  the  United  States,  with  0. 
H.  Minge  and  P.  T.  Ellicott,  on  the  fifth  day  of  December,  1838. 

*/  let.  It  was  agreed  that  C.  H.  Minge  and  P.  T.  Ellicott  shall 
bnild,  or  cause  to  oe  built,  one  or  more  steam  dredging  machines,  as 
Boon  as  practicable^  to  be  used  in  the  excavation  of  the  channel  of  the 
Dog  river  bar,  harbor  of  Mobile. 
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'  2d.  It  was  agreed  that  the  said  ,  on  the  comple- 

tion of  the  said  dredging  machines,  shall  cause  such  excavations  in 
the  aforesaid  channel  of  the  Dog  river  bar  as  may  be  required  to  be 
done  by  the  said  Captain  J.  G.  Barnard,  or  other  agent  of  the  United 
States,  provided  that  such  excavations  shall  not  be  carried  deeper  than 
twelve  feet  at  low  water.  • 

^^  3d.  It  was  agreed  that  the  said  Captain  J.  G.  Barnard  shall 
pay,  or  cause  to  be  paid,  monthly,  to  the  said  C.  H.  Minge  and  P.  T. 
Ellicott,  the  sum  of  eighty  cents  per  cubic  yard  of  earth  excavated 
from  the  aforesaid  channel ;  the  number  of  cubic  yards  to  be  ascer- 
tained by  exact  measurement  made  by  the  said  Captain  J.  G.  Barnard, 
or  other  agent  of  the  United  States. 

''  4th.  It  was  agreed  that  the  said  C.  H.  Minge  and  P.  T.  Ellicott 
shall  cause  their  operations  to  be  prosecuted  to  the  satisfaction  of  the 
said  Captain  J.  G.  Barnard,  or  other  a^ent  of  the  United  States,  and 
that  any  unnecessary  delay  shall  subject  the  said  C.  H.  Minge  and 
P.  T.  Ellicott  to  the  abrogation  of  this  agreement,  and  to  the  for- 
feiture of  any  amount  that  may  be  due  at  the  time  the  agreement  shall 
bs  so  abrogated. 

^^  6th.  This  agreement  to  be  held  subject  to  the  approval  of  the 
Secretarv  of  WStV 

"  (Done  in  triplicate.)  "  J.  G.  BARNARD, 

^^  Capt,  Engineers. 
''C.H.  MINGE, 
"PHIL.  T.  ELLICOTT. 


"  Signed,  sealed,  and  delivered,  in  presence  of— 
"J.  T.  Russell, 


"0.  S.  Bkns. 

"Mem.  It  is  understood  that  the  measurement  shall  be  by  the 
scow  loads,  if  uniformly  filled,  and  the  work  done  to  the  satisfaction 
of  said  J.  G.  Barnard,  or  other  agent  of  the  United  States  ;  he  re- 
serving the  privilege  of  testing  the  above  measurement  by  soundings, 
and  such  other  examination  as  he  may  think  proper." 

It  is  under  the  above  contract  that  the  work  now  sued  for  is  al- 
leged to  have  been  performed.  The  accounts  in  the  treasury  for  the 
work  done  by  the  contractors,  and  the  payments  they  received,  appear 
by  the  following  extract  from  a  report  from  the  Treasury  Depart- 
ment: 

"  It  appears  that,  by  act  of  Congress  approved  March  3, 1837,  ch. 
44,  there  was  appropriated  '  for  the  improvement  of  the  harbor  of 
Mobile,  by  removing  the  bar  of  the  Choctaw  Pass  and  Dog  river 
bar,'  the  sum  of  60,000  dollars  ;  and  by  another  act  approved  July  7, 
1838,  ch.  171,  there  was  appropriated  'for  continuing  the  improve- 
ment of  Dog  river  bar  and  Choctaw  Pass,  in  Mobile  harbor,  the  far- 
ther sum  of  50,000  dollars.'  " 

'*  The  contract  of  Messrs.  Minge  &  Ellicott,  of  the  5th  of  December, 
1838,  had  reference  to  the  excavations  to  be  made  of  the  channel  of 
Dog  river  bar ;  and  the  other  party,  Charles  Brodie,  was  nowhere 
recognised  as  having  anything  to  do  with  it. 

^'Whether  the  contractors  commenced  the  execution  of  their  con- 
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tract  whilst  Captain  Barnard  had  charge  of  the  work  is  unknown,  as 
he  made  them  no  payment ;  the  whole  of  the  contract  money  having 
been  paid  by  Captains  Campbell,  Graham,  and  George  W.  Hughes,  of 
the  topographical  engineers,  who  successively  had  charge  of  the 
work.  By  copies  of  vouchers  of  their  accounts,  numbered  1,  2,  3,  4, 
6,  6,  Y,  8,  9,  10,  11,  12,  13  and  14,  herewith,  all  of  which  were  ad- 
mitted and  passed  to  their  credit  without  deduction  on  settlement,  it 
appears  that,  under  their  contract,  they  excavated  58,T69  cubic  yards^ 
and  were  paid  therefor  $47,007  20. 

*^That  the  first  payment  was  made  on  the  31st  of  May,  1839,  and 
that  the  vouchers  for  payments  for  May,  June,  July,  August  and  Sep- 
tember, 1839,  two  in  February,  and  for  May  and  June,  1840,  (Nos. 
1,  2,  3,  4,  5,  6,  10,  11,  12  and  13,)  of  $29,637  20  for  excavating 
37,046^  cubic  yards,  are  accounts  in  which  the  United  States  is  de- 
bited with  the  execution  of  the  work  *  as  per  contract,'  with  certifi- 
cates of  the  officers  in  charge,  that  the  quantities  excavated  are  cor- 
rect, as  by  measurement  made  by  ihem^  and  receipts  by  the  contractor* 
for  the  amount  paid  in  full  for  the  same. 

*'  That  the  vouchers  for  the  payments  for  October,  November  and 
December,  1839,  (Nos.  7,  8  and  9,)  of  $7,310,  for  excavating  9,  137i 
cubic  yards,  are  accounts  in  which  the  debits  and  receipts  arp  the 
same  as  the  preceding  ;  but  the  certificates  of  the  quantities  excava- 
ted are  stated  to  be  correct  and  just,  according  to  acttud  soundings 
made  by  the  certifying  officers. 

**  And  that  a  voucher  for  the  last  payment  under  the  contract,  on 
the  29th  of  June,  1840,  (No.  14,)  of  $10,060,  for  excavating  12,575 
cubic  yards,  is  an  account  evidently  made  out  in  the  handwriting  of 
P.  T.  EUicott,  in  which  the  United  States  is  debited  with  the  quan- 
tity excavated  at  the  contract  price  per  yard,  which  is  certified  by  the 
officer  in  charge,  as  having  *  been  actually  executed  for  the  United 
States,'  and  receipted  by  the  contractors  for  a  draft  on  New  Orleans 
for  the  amount ;  but  no  reference  is  made  to  the  contract,  nor  does  the 
receipt  express  to  be  in  full,  as  in  all  the  other  vouchers. 

"  Here  the  contract  terminated,  apparently,  by  mutual  consent,  as  its 
abrogation  is  made  one  of  the  conditions  of  the  execution  of  a  neta 
contract y  on  the  30th  of  June,  1840,  between  the  same  parties  and 
Captain  Hughes,  the  day  after  the  last  payment  under  the  old  one,  a 
copy  of  which  is  transmitted  herewith,  marked  B." 

This  report  of  the  Treasury  Department  shows,  that  the  earth  ex- 
cavated by  the  contractors,  according  to  the  measurement  made  by  the 
engineers  in  charge  of  the  work,  was  58,759  cubic  yards ;  for  which 
work  the  government  paid  the  contractors  at  the  rate  of  80  cents  per 
cubic  yard,  the  contract  price.     The  amount  thus  paid  was  $47,007  20.. 

The  ground  of  this  suit  is,  that  the  work  should  have  been  mea- 
sured by  scow  loads  ;  and  that,  as  it  was  not  so  measured,  the  con- 
tractors have  not  been  paid  a  sufficient  sum  for  the  work  nerformed. 

The  majority  of  the  court  have  sustained  the  suit,  ana  rendered 
judgment  for  13,913  dollars  and  2  cento  in  favor  of  Minge  &  EUicott, 
and  for  6,919  dollars  and  78  cents  in  favor  of  Mrs.  Brodie.  I  cannot 
agree  to  that  judgment. 

The  proper  construction  was  put  upon  the  contract,  in  my  opinion^ 
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bj  the  ofiScers  having  charge  of  the  work.  One  part  of  the  contract, 
it  is  true,  says  ^'  that  the  measurement  shall  be  by  the  scow  loads ;" 
but  that  clause  is  immediately  modified  by  an  express  reservation  of 
the  privilege  of  the  engineer  ^'  of  testing  the  above  measurement  ly 
soundings  J  and  such  other  examination  a>s  he  may  think  proper  to  make," 
According  to  the  latter  clause,  the  engineer  reserved  the  privilege  of 
testing  the  measurement  by  soundings,  &c.  ;  that  is,  he  had  the  right 
to  resort,  at  any  time,  to  a  measurement  by  soundings,  and  to  be  gov- 
erned in  his  payments  by  that  measurement.  Mr.  Johnson's  deposi- 
tion in  the  case  explains  the  matter  very  clearly.  He  says  that  the 
contractors  measured  by  scow  loads,  and  that  the  engineer  measured 
by  soundings.  The  measurement  by  scow  loads  exceeded  the  mea- 
aurement  by  soundings.  Now,  I  ask,  which  measurement  was  to 
govern  ?  Was  it  not  the  measurement  by  soundings  ?  I  think  it 
was ;  because,  by  the  express  words  of  the  contract^  the  engineer  re- 
iserved  the  right  of  testing  by  sounaings  the  measurement  of  the 
work.  He  exercised  that  right,  and  the  contractors  were  bound  by 
Lis  measurement  by  soundings. 

It  may  be  further  observed  that,  by  a  previous  part  of  the  contract, 
the  number  of  cubic  yards  of  earth  excavated  was  to  be  ascertained  by 
exact  measurement,  made  by  an  agent  of  the  United  States.  There 
is  nothing  in  the  contract  to  affect  that  clause. 

The  treasury  report,  already  referred  to,  shows  that  the  proper  offi- 
cer measured  the  work  done  under  said  contract,  and  that  the  con- 
tractors have  been  paid^  more  than  sixteen  years  ago,  all  that  wasdae 
to  them  according  to  that  measurement,  and,  as  I  have  endeavored  to 
«how,  that  was  the  measurement  by  which  the  contractors  were  to  be 
paid. 

As  to  Mrs.  Brodie,  one  of  the  claimants,  it  is  necessary  to  notice 
that  Charles  Brodie,  under  whom  she  claims,  is  no  party  to  the  con- 
tract sued  on. 

When  this  case  was  formerly  before  the  court,  on  the  preliminary 
question  as  to  ordering  testimony,  my  view  of  the  contract  was  not 
the  same  with  that  which  I  have  just  expressed.  With  the  aid  of 
the  testimony  since  taken,  I  have  re-examined  the  subject,  and  am 
now  satisfied  that  the  claimants  are  not  entitled  to  recover. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FnBTTAST  10,  1867. — Ordered  to  be  printed. 


Mr.  Bbodhbao  made  the  following 
REPORT. 

[To  aooompanj  bill  8.  682.] 

TJie  Committee  of  Claims y  to  whom  was  re/erred  the  report  of  the  Court 
of  Claims  m  the  case  of  0.  H.  Berryman  and  others^  report : 

Upon  an  examination  of  the  action  of  the  court  in  this  case,  the 
committee  concur  in  the  result  to  which  they  arrived,  and  report  the 
bill  without  amendment  and  recommend  its  passage. 

The  opinion  of  the  court  and  the  dissenting  opinion  of  Judge  Black- 
ford are  hereto  annexed  and  made  a  part  of  this  report. 


0.  H.  BERRYMAN  m.  THE  UNriED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

By  the  fourth  section  of  the  act  of  May  10,  1800,  (2  Stat.,  TO,  71,) 
it  is  provided,  that  any  vessel  employed  in  the  slave  trade  may  be 
seized  by  any  of  the  commissioned  vessels  of  the  United  States,  '^  to- 
gether with  her  tackle,  apparel,  and  guns,  and  the  goods  and  effects, 
other  than  slaves,  which  shall  be  found  on  board,  shall  be  forfeited, 
and  may  be  proceeded  against  in  any  of  the  district  or  circuit  courts, 
and  shall  be  condemns  for  the  use  of  the  officers  and  crew  of  the 
yessel  making  the  seizure,  and  be  divided  in  the  proportion  directed 
in  the  case  of  prize."     The  act,  of  which  the  above  is  a  seetion,  re- 
lates exclusively  to  the  slave  trade.     It  gives  the  whole  property  to 
the  captors,  ana  makes  no  reference  to  any  other  act,  except  for  the 
purpose  of  pointing  out  the  manner  in  which  the  property,  which 
Delongs  410  the  captors,  shall  be  divided  amone  them.     It  is  to  be 
divid^  "  in  the  proportion  directed  in  the  case  of  prize."     This  divis- 
ion is  provided  for  by  the  sixth  section  of  the  act  of  April  23,  1800. — 
(2  Stat.,  52.)    This  act  is  ''An  act  for  the  better  government  of  the 
navy."    By  the  fifth  section,  it  provides,  that  "the  proceeds  of  all 
ships  and  vessels,  and  the  goods  taken  on  board  of  them,  which  shall 
be  adjudged  good  prize,  shall,  when  of  equal  or  superior  force  to  th^ 
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vessel  or  vessels  making  the  capture,  be  the  sole  property  of  the  cap- 
tors ;  and,  when  ol  inferior  force,  shall  be  divided  equally  between 
the  United  States  and  the  officers  and  men  making  the  capture^" 
This  ant  is  in  no  other  way  connected  with  the  act  relating  to  the 
slave  trade  than  that  the  fourth  section  of  the  latter  refers  to  it  for 
the  distribution  of  the  prize  among  the  captors.  The  libel,  in  thia 
case,  was  filed  under  the  act  of  May  10,  1800,  which  prohibits  any 
citizen  of,  or  person  residing  in,  the  United  States  from  owning  any 
property  in  any  vessel  employed  in  the  transportation  of  slaves  from 
one  foreign  country  to  another.  The  subsequent  act  of  May  2, 1807, 
(2  Stat.,  426,)  prohibited  the  importation  of  slaves  into  the  United 
States  after  the  1st  of  January,  1808  ;  but  this  act  has  no  connexion 
with  the  question  now  before  us. 

By  the  eighth  section  of  the  act  of  March  3,  1849,  (9  Stat.,  378,)  it 
is  provided,  that  *'  all  prize  money  arising  from  captures  made  by  the 
vessels  of  the  navy  of  the  United  States,  received  by  the  marshal,  who 
shall  make  sale  of  such  prizes,  shall,  within  sixty  days  after  such  sale, 
deposit  the  net  proceeds,  after  paying  all  charges,  as  now  provided  by 
law,  into  the  treasury  of  the  United  States ;  and  all  money  now  in  the 
hands  of  prize  agents  shall  also  be  deposited  in  the  treasury,  to  be  dis- 
tributed as  now  provided  by  law  ;  such  parts  thereof  as  may  belong  to 
the  officers  and  crews  of  the  vessels  of  the  navy  shall  be  paid  to  them 
under  the  direction  of  the  Secretary  of  the  Navy."  However  defective 
the  grammatical  construction  of  this  section  may  be,  its  object  clearly 
was  to  provide  that  the  marshal  who  should  make  sale  of  the  prizes 
should  deposit  the  net  proceeds,  after  paying  all  charges,  in  the 
treasury. 

On  the  24th  day  of  January,  1848,  the  claimant,  then  commanding 
the  United  States  schooner  On-ka-hy-e,  captured  the  bargue  "  Lau- 
rens," alleged  to  be  then  engaged  in  the  slave  trade,  contrary  to  the 
laws  of  the  United  States.  She  was  brought  into  the  port  of  New 
York,  and  was  there  libelled  by  the  district  attorney  for  this  cause. 
The  result  of  the  proceedings  was,  that  on  the  3d  of  July,  1849, 
the  barque,  and  the  effects  on  board  of  her,  were  adjudged  by  the  dis- 
trict court  to  be  forfeited. 

On  the  8th  of  January,  1851,  Edward  Williams  and  others,  of  the 
crew  of  the  On-ka-hy-e,  having  prayed  for  a  decree  of  distribution  of 
the  condemned  property  and  its  proceeds.  Smith  Baker,  esq.,  was  ap- 
pointed by  the  court  a  commissioner  for  the  purpose  of  ascertaining 
the  amount  subject  to  distribution,  the  persons  entitled  as  distributees, 
and  the  several  sums  to  which  they  are  respectively  entitled.  On  the 
16th  of  May,  1861,  the  commissioner  made  his  report,  in  which,  after 
expressing  his  opinion  that  the  question  was  not  free  from  embarrass- 
noient,  he  submitted  that,  inasmuch  as  the  captured  vessel  was  of  infe- 
rior force  to  that  of  the  captors,  the  proceeds  of  the  prize  should  be 
divided  equally  between  the  United  States  and  the  officers  and  crew 
who  made  the  capture.  He  further  reported,  that  "  so  fer  as  their 
rights  (the  captors)  and  interests  are  concerned,  the  fund  should,  of 
course,  be  considered  as  in  the  treasury  of  the  United  States,  nor  can 
there  be  any  doubt  that  it  will  be,  as  it  ought  to  be,  paid  to  them 
therefrom  by  the  proper  authority,  under  and  in  compliance  with  a 
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decree  of  distribution,  herein  to  be  made  by  the  court."  **Sofar, 
therefore,  as  this  report  is  concerned,  the  commissioner  considers  it  his 
duty  to  regard  the  fund  as  subject  to  distribution  in  precisely  the  same 
manner  as  though  the  attorney  of  the  libellants  had  enforced  a  com- 

Sliance  by  the  marshal  with  the  rule  of  this  court,  in  the  month  of 
(arch,  1848,  and  the  money  were  now  in  the  registry  of  this  court." 
The  report  then,  after  some  calculations,  which  it  is  unnecessary  to 
notice  further,  finds  the  sum  remaining  subject  to  distribution  to  be 
$20,664  69.  On  the  16th  of  May,  1851,  the  decree  of  the  court  was 
passed  confirming  the  report  of  the  commissioner. — (See  folio  72  of 
the  exemplification  of  the  proceedings.) 

Now  the  decree  and  judgment  of  the  district  court  were  conclusive, 
being  unreversed  as  to  all  matters  properly  within  the  jurisdiction 
of  the  court.     It  was  within  the  jurisdiction  of  the  court  to  adjudge 
that  the  barque  ^'  Laurens  "  was  lawful  prize,  and  to  condemn  her  as 
such  ;  and  to  adjudge,  as  the  question  came  properly  before  the  court, 
that  the  proceeds  of  the  prize  were,  in  law,  in  the  treasury  of  the 
United  States,  and  were  subject  to  distribution.     It  was  also  compe- 
tent for  the  court  to  determine  that  the  sum  of  one  thousand  dollars^ 
paid  to  the  counsel,  was  properly  charged  upon  the  fund.     These 
matters  were  settled  by  the  decree  of  the  court,  substantially  con- 
firming the  report  of  the  commissioner.     What  the  judgment  of  the 
court  was  is  too  clear  to  admit  of  question.     But  the  court  also  made 
a  decree  of  distribution   of  the  proceeds  of  the  prize.      This  was 
clearly  not  within  the  jurisdiction  of  the  court,  if  it  was  intended  to 
include  anything  beyond  the  money  in  the  registry.     How  can  W6 
hold  that  the  court  had  jurisdiction  to  make  a  decree  of  distribution^ 
when  the  8th  section  of  the  act  of  March  3,  1849,  before  referred  to, 
expressly  provides  that  such  part  of  the  proceeds  as  may  belong  to 
the  officers  and  crew  of  the  vessels  of  the  navy,  ^'  shall  be  paid  to 
them  under  the  direction  of  the  Secretary  of  the  Navy."     This  act 
was  in  force  at  the  time  the  decree  was  made,  and  as  the  money  is  to 
be  paid  under  the  direction  of  the  Secretary  of  the  Navy,  this  pro- 
vision excludes  the  idea  that  it  is  to  be  paid  according  to  the  decree 
of  the  district  court.     It  is  the  Secretary  of  the  Navy  who  is  to  direct 
the  distribution  of  the  money,  and  not  the  district  court.    His  duty 
is,  in  our  opinion,  perf^tly  plain.     By  the  act  of  May  10,  1800,  the 
whole  property  of  the  prize  subject  to  distribution  belonged  to  the 
captors.     As  it  was  their'property,  the  whole  of  it  was  to  oe  divided 
in  the  proportion  directed  in  the  case  of  prize.     That  is  pointed  out 
by  the  6th  section  of  the  act  of  April  20,  1800,  and  the  sum  of 
$20,664  69  should  be  paid  to  the  officers  and  crew  of  the  On-ka-hy-e, 
in  the  proportion  there  prescribed.     Whether  the  sum  of  |20,664  69 
is  comprehended  in  the  decree  or  not,  the  same  result  must  follow. 
If  it  was  not  included  in  the  decree,  then  the  money  remains  in  the 
treasury,  and  is  subject  to  distribution  according  to  law.     No  one 
denies  tb^t  the  decree  of  the  court  is  final  as  to  all  matters  within  its 
jurisdiction.     It  necessarily  follows,  then,  that  the  money  is  in  the 
treasury,  for  it  has  been  so  adjudged,  and  all  parties  are  concluded 
by  that  judgment.     The  judgment  cannot  be  regarded  as  conclusive 
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when  it  makes  for  the  United  States,  and  not  conclusive  when  it  makes 
against  them. 

It  seems  to  have  been  supposed  that  this  was  an  attempt  to  charge 
the  United  States  on  account  of  the  defalcation  of  the  marshal.  But 
such  is  not  the  claim.  It  is  the  United  States  who  set  up  the  default 
of  their  officer  and  agent,  the  marshal,  as  a  defence  to  the  claim. 
Whether  this  makes  any  difference,  or  what  the  proceedings  were 
against  the  marshal,  is  immaterial  now  to  consider.  The  judgment 
of  the  district  court  settles  that  the  sum  of  $20,664  69  is  in  the 
treasury  for  the  purpose  of  distribution.  The  manner  in  which  the 
sum  was  to  be  distributed  was  to  be  determined  by  the  Secretary  of 
the  Navy.  That  officer  declined  the  payment  of  the  money  without 
an  appropriation  by  Congress.  He  immediately  adopted  what  he 
considered  the  more  judicious  course,  as  the  matter  was  in  litigation. 

Our  judgment  is,  that  the  claimant  and  the  persons  whom  he  rep- 
resents are  entitled  by  law  to  recover  the  sum  of  |20,664  69,  to  be 
divided  among  them  in  the  proportion  directed  in  the  case  of  prize, 
and  we  report  a  bill  accordingly. 


A  BILL  for  the  reUef  of  Otwaj  H.  Berryinan  and  others. 

Be  it  enacted  by  the  Senate  and  House  of  Repreaentaiives  of  the  United 
States  of  America  in  Congress  assembled^  That  there  be  paid,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated^  the  sum  of 
twenty  thousand  six  hundred  and  sixty-four  dollars  and  sixty-nine 
cents  to  Otway  H.  Berryman  and  the  other  officers  and  crew  of  the 
United  States  schooner  On-ka-hy-e,  being  the  balance  of  the  prize 
money  obtained  by  the  capture  of  the  barque  "  Laurens"  by  the  said 
schooner,  in  the  year  1848,  and  that  said  sum  of  twenty  thousand  six 
hundred  and  sixty-four  dollars  and  sixty-nine  cents  be  distributed 
among  said  officers  and  crew  in  such  proportions  as  shall  be  designated 
by  the  Secretary  of  the  Navy,  according  to  the  provisions  of  the  sixth 
section  of  the  act  of  April  23,  1800,  entitled  ''An  act  for  the  govern- 
ment of  the  navy  of  the  United  States." 


BEHBYMAIT  AND  OTHERS  w.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion  : 

'  I  dissent  from  the  judgment  of  the  court  in  this  case. 
'  The  claimants  are  the  officers  and  crew  of  the  schooner  Onkahye, 
a  commissioned  vessel  of  the  United  States  of  America,  belonging  to 
the  navy. 

This  schooner,  in  January,  1848,  captured,  on  the  high  seas,  the 
barque  Lawrence,  charged  with  being  engaged  in  the  slave  trade. 

In  March,  1848,  the  said  barque  was  brought  into  the  port  of  New 
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York,  by  the  captors,  for  adjudication,  she  having  on  board  eighteen 
thousand  nine  hundred  and  ninety-two  dollars  in  specie. 

Afterwards,  on  the  15th  of  said  month  of  March,  a  libel  was  filed 
in  the  district  court  of  the  United  States  for  the  southern  district  of 
New  York,  by  the  district  attorney,  against  the  said  barque  and  her 
cargo. 

Upon  the  filing  of  the  libel,  the  usual  process  was  issued,  com- 
manding the  marshal  (Ely  Moore)  *'to  attach  the  said  barque,  her 
tackle,  guns,  goods,  and  effects,  found  on  board  thereof,  and  specie, 
and  to  detain  the  same  in  his  custody  until  the  further  order  of  the 
court,"  &c., 

On  the  said  15th  of  March,  the  marshal,  (Moore,)  in  obedience  to 
said  process,  attached  said  barque,  ^'her  tacUe,  &c.,  and  the  goods 
and  effects  found  on  board  thereof,  therein  described." 

On  the  21st  of  April,  1849,  the  court  ordered  the  said  marshal 
(Moore)  to  pay  said  specie,  being  about  twenty  thousand  dollars,  into 
the  registry  of  the  court. 

On  the  25th  of  the  same  month  of  April,  the  court  ordered  that 
said  marshal  (Moore)  pay  into  the  court  eighteen  thousand  nine  hun- 
dred and  ninety-two  dollars,  being  the  amount  of  said  specie,  on  or 
before  the  1st  of  May  then  next  following,  or  that  an  attachment 
issue  against  him. 

On  the  same  25th  of  April,  the  court  also  ordered  one  Peck,  a 
deputy  marshal,  to  pay  said  money  into  court,  or  that  he  be  attached. 

On  the  Ist  of  May,  1849,  the  said  money  not  having  been  paid  into 
the  registry,  the  court  ordered  an  attachment  to  issue  against  said 
marshal,  (Moore,)  returnable  forthwith ;  and  on  the  next  day  an  at- 
tachment was  also  ordered  against  the  said  deputy  marshal. 

Various  answers  to  the  libel  were  filed,  and  several  depositions 
taken. 

The  said  district  court,  on  the  3d  of  July,  1849,  rendered  the  fol- 
lowing decree : 

*'  It  is  considered  by  the  court,  that  the  said  barque  Lawrence,  at 
the  time  of  her  arrest  and  capture,  as  set  forth  in  the  pleadings,  being 
a  vessel  belonging  to  the  United  States,  was  employed  and  made  use 
of  in  the  transportation  or  carrjdng  of  slaves  from  one  foreign  coun- 
try or  place  to  another,  to  wit :  from  the  western  coast  of  Africa  to 
Brazil,  within  the  intent  and  meaning  of  the  act  of  Congress,  ap- 
proved May  10,  1800,  in  such  case  made  and  provided.  Wherefore, 
it  is  ordered,  adjudged,  and  decreed  by  the  court,  that  the  said  barque 
Lawrence,  her  tackle,  furniture,  appurtenances,  and  the  goods,  prop- 
erty, and  effects,  found  laden  on  board  her,  be  condemned  and  for- 
feited to  the  use  of  the  United  States,  the  libellants  in  this  cause,  pur- 
suant to  the  provisions  of  the  act  of  Congress  in  that  behalf.  And  it 
is  further  ordered  and  decreed,  that  the  libellants  recover  their  taxed 
costs  against  the  claimants  who  have  intervened  in  this  cause.  And 
on  motion  of  J.  Prescott  Hall,  esq.,  proctor  for  the  libellants,  it  is 
ordered  that  the  clerk  of  this  court  issue  a  venditioni  exponas  against 
the  said  barque  Lawrence,  her  tackle,  apparel,  and  furniture,  and  the 
goods,  property,  and  effects,  found  laden  on  board,  and  returnable  on 
the  first  Tuesday  of  August  next. "  i    ^  ^  .^ ,  ^ 

"  Digitized  by  VjO Ogle 


6  O.    H.   BERRYMAN   AND  OTHERS. 

The  following  return  was  afterwardg  made  to  the  said  writ : 

"In  obedience  to  the  above  precept,  I  have  sold  the  above-named 
vessel  and  cargo,  and  such  sale  amounts  to  four  thousand  seven  hun- 
dred and  twenty  dollars  and  seven  cents  ;  which  sum  I  have  paid  to 
the  clerk  of  this  court,  as  I  am  above  commanded. 

"  Dated  this  8th  day  of  November,  1849. 

H.  F.  TALLMADGE,  U.  8.  Marshal."      . 

Petitions  of  part  of  the  crew  of  the  capturing  vessel  having  been 
filed,  the  court,  on  the  8th  of  January,  1851,  made  the  following 
order : 

"Upon  the  filing  of  the  petition  of  intervention  of  John  H.  Wil- 
kins  and  others,  captors  of  the  barque  Lawrence,  &c.,  (against  which 
a  final  decree  of  condemnation  has  been  made  herein,)  praying  for  a 
decree  of  distribution  of  the  condemned  property  and  its  proceeds, 
according  to  law :  It  is  ordered,  that  the  usual  monition  do  issue ;  and 
it  is  further  ordered,  that  a  commission  do  issue  herein,  under  the 
seal  of  this  court,  directed  to  Smith  Barker,  esq.,  counsellor  at  law,  of 
the  city  of  New  York,  appointing  him  prize  commissioner  herein. 
And  it  is  further  ordered,  that  the  said  commissioner  do  proceed  with 
all  reasonable  diligence  to  take  the  testimony  herein,  conformably 
to  the  rules  of  this  court,  for  the  purpose  of  ascertaining  the  amount 
subject  to  distribution,  the  persons  entitled  as  distributees,  and  the 
several  sums  to  which  they  are  respectively  entitled  ;  and  return  the 
same  into  court,  together  with  his  report  thereon,  on  or  before  the 
return  day  of  the  monition." 

In  May^  1851,  the  following  report  of  the  said  prize  commissioner 
was  filed : 

^'  Beport  of  Smith  Barker,  the  prize  commissioner,  appointed 
herein. 

**  To  the  Hon.  Samuel  B.  Betts,  judge  of  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York : 

**  The  report  of  Smith  Barker,  prize  commissioner,  duly  appointed 
herein  by  order  of  the  court,  respectfulUy  represents : 

"  That,  in  compliance  with  the  requisitions  of  the  commission  to 
him  issued,  he  has  proceeded  to  take  testimony  concerning  the  subject- 
matter  to  him  referied  ;  and  the  said  testimony  is  duly  returned  into 
court,  accompanying  this  report  thereon. 

"  A  final  decree  of  condemnation  having  been  pronounced  herein 
by  the  court  against  the  property  captured,  the  questions  remaining 
for  determination  are :  ^  how  shall  the  captured  and  condemned 
property  or  its  proceeds  be  divided  ?  and  to  whom  shall  it  be  paid  as 
lawful  distributees?  and  in  what  proportions?' 

^'  And  first,  how  shall  the  condemned  property  or  its  proceeds  be 
distributed  ? 

"The  testimony  clearly  establishes  the  fact  of  the  superiority  of 
the  capturing  force  both  in  men  and  arms  ;  and,  therefore,  were  this  a 
prize  of  war,  under  the  naval  laws  of  the  United  States,  the  capture 
not  resulting  from  any  extraordinary  hazard,  or  from  the  exercise  of 
any  great  or  unusual  skill  or  bravery,  there  would  be  no  doubt  that 
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the  prize,  or  its  proceeds,  would  be  subject  to  division  and  distribu- 
tion, in  equal  proportions,  between  the  government  and  the  captors. 
But  this  was  a  capture  made  by  a  government  vessel  of  a  merchant 
vessel,  found  violating  the  laws  of  the  United  States  which  prohibit 
the  slave  trade,  and  a  very  serious  question  has  arisen  whether,  under 
the  terms  of  that  law,  the  captors  are  not  entitled  to  the  entire  pro- 
ceeds of  the  prize. 

"  If  the  act  of  May  10, 1800,  which  is  entitled  *  An  act  in  addi- 
tion to  the  act  entitled  an  act  to  prohibit  the  carrying  on  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  country,'  were 
the  only  law  of  the  United  States  under  which  this  forfeiture  has 
been  incurred,  it  might  perhaps  be  difficult  to  escape  the  conclusion 
that  the  captors  would  be  entitled  to  the  entire  proceeds  of  the  cap- 
ture ;  and  still  more  difficult  would  it  be  to  avoid  this  result,  were  it 
not  necessary  in  these  proceedings  to  resort  to,  and  be  governed  by, 
the  provisions  of  the  general  law  of  April  23,  1800,  entitled  ^  An  act 
for  the  better  government  of  the  navy  of  the  United  States.' 

**  By  the  fourth  section  of  the  act  of  May  10,  1800,  it  is  provided, 

*  that  it  shall  and  may  be  lawful  for  any  of  the  commissioned  vessels 
of  the  United  States  to  seize  and  take  any  vessel  employed  in  carrying 
on  trade,  business,  or  traffic,  contrary  to  the  true  intent  and  meaning 
of  this  and  the  act  to  which  this  is  an  addition,  and  such  vessel,  together 
with  her  tackle,  apparel,  and  guns,  and  the  goods  and  effects  (other 
than  slaves)  which  shall  be  found  on  board,  shall  be  forfeited,  and 
may  be  proceeded  against  in  any  of  the  district  or  circuit  courts, 
and  shall  be  condemned  for  the  use  of  the  officers  and  crew  of  the  vessd 
making  the  seizure ,  and  be  divided  in  the  proportion  directed  in  the  case 
<^ prize.*  Now,  it  may  very  fairly  be  contended,  that  the  division 
here  spoken  of  is  a  division  among  the  'officers  and  crew  of  the  ves- 
sel making  the  seizure,'  because  the  act  certainly  indicates  no  other 
party  for  whose  use  the  prize  is  to  be  condemned.  Nor  is  this  con- 
struction at  all  weakened,  but  rather  it  is  strengthened,  by  the  pro- 
visions of  the  seventh  section  of  the  act,  which  reads  as  follows : 

*  That  the  forfeitures  which  shall  hereafter  be  incurred  under  this 
act^  or  the  said  act  to  which  this  is  an  addition,  ncft  otherwise  disposed 
€fy  shall  accrue  and  be,  one  moiety  thereof  to  the  use  of  the  informer, 
«nd  the  other  moiety  to  the  use  of  the  United  States,  except  where  the 
prosecution  shall  be  first  instituted  on  behalf  of  the  United  States,  in 
which  case  the  whole  shall  be  to  their  use.'  Now  the  1st,  2d,  and 
3d  sections  of  the  act  provide  for  distinct  cases  of  penalties  and  for- 
feitures, to  be  incurred  by  citizens  having  an  interest  in  vessels  em- 
ployed in  the  slave  trade,  by  citizens  serving  on  board  any  vessel 
of  the  United  States  employed  in  the  slave  trade,  and  by  citizens 
serving  on  board  any  foreign  vessel  in  that  employment.  These  are 
evidently  the  forfeitures  alluded  to  in  the  seventh  section  as  ^  not 
otherwise  disposed  of:'  firsts  because  for  their  recovery  the  media- 
tion of  an  informer  is  supposed  ;  and  second,  because  in  the  sections 
imposing  the  forfeitures  there  are  no  provisions  for  their  disposition. 

"  The  forfeiture  imposed  by  the  fourth  section,  under  which  the  prize 
in  this  case  was  taken  and  the  condemnation  had,  cannot  be  alluded 
to  in  the  seventh  section :  first,  because  it  is  not  such  a  forfeiture  as 
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18  established  by  the  aid  of  an  informer  ;  and,  second,  because  the 
disposition  of  that  forfeiture  is  otherwise  and  especially  provided  for 
in  the  section  imposing  it,  viz :  the  property  '  shall  be  condemned 
for  the  use  of  the  officers  and  crew  making  the  seizure.' 

'*  It  is  therefore  apparent,  that  if  the  provisions  of  this  act  alone  were 
to  be  consulted  on  the  question  of  distribution,  the  captors  would  pre- 
sent a  very  strong  claim  to  the  entire  proceeds  of  the  capture.  But 
in  order  to  ascertain  the  proportions  according  to  which  the  proceeds 
of  the  prize  are  to  be  distributed  among  the  lawful  distributees,  it 
is  necessary  to  resort  to  the  provisions  of  the  general  act  ^  for  the 
better  government  of  the  navy  of  the  United  States,'  passed  April 
23, 1800  ;  and  here  we  find,  in  the  fifth  section  of  that  act,  the  fol- 
lowing sweeping  provision :  ^  That  the  proceeds  of  all  ships  and  ves- 
sels, and  the  goods  taken  on  board  of  them,  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel  or 
vessels  making  the  capture,  be  the  sole  property  of  the  captors,  and 
when  of  inferior  force,  shall  be  divided  equally  between  the  United 
States  and  officers  and  men  making  the  capture.'  To  this  it  may 
perhaps  be  answered,  that  this  law  evidently  refers  only  to  captures 
made  m  time  of  war,  and  also,  that  being  a  law  seventeen  days  earlier 
in  date  than  that  under  which  this  capture  was  made,  its  provisions 
cannot  be  construed  to  control  those  of  the  later  act.  But  when  it  is 
considered  that  no  good  reason  can  be  urged  in  favor  of  a  law  entitling 
the  captors  in  a  case  like  this  to  the  entire  proceeds  of  the  capture, 
which  is  not  of  equal  force  in  every  other  case  provided  by  the  laws 
in  which  they  are  entitled  to  a  moiety  only,  it  is  proper  to  consider  the 
provisions  of  the)  act  of  April  23,  not  as  controlling,  but  as  explana- 
tory of  those  of  the  act  of  May  10,  1800.  Had  the  latter  act  declared 
that  the  property  should  be  condemned  to  the  exclusive  ^  use  of  the 
officers  and  crew  of  the  vessel  making  the  capture,'  *  to  be  divided' 
arrumg  them  '  in  the  proportion  directed  in  the  case  of  prize,'  it  would 
be  free  from  all  ambiguity,  and  require  no  explanation  from  the  act 
passed  seventeen  days  before,  directing  '  the  proportion  in  the  case 
of  prize.'  But  the  words  'exclusive'  and  *  among  them'  are  not 
in  the  law,  and  hence  the  distributees  are  not  distinctly  indicate  by 
the  law.  This  being  the  case,  the  general  provision  in  relation  to  the 
division  of  the  proceeds  of  all  prizes^  contained  in  the  fifth  section  of 
the  act  of  April  23,  may  very  properly  be  regarded  as  explanatory 
of  the  provision  of  the  fourth  section  of  the  act  of  the  10th  May 
following. 

''  On  the  2d  of  March,  1807,  Congress  passed  an  act  'to  prohibit  the 
importation  of  slaves  into  the  United  States  from  and  after  the  first 
of  January,  1808.'  By  the  seventh  section  of  said  act  it  is  provided 
that  the  proceeds  of  vessels,  &c.,  taken  in  contravention  of  the  law, 
'  shall  be  divided  equally  between  the  United  States  and  the  officers 
and  men  who  shall  make  the  seizure.'  The  same  provision  is  also 
contained  in  the  first  section  of  the  act  of  April  20,  1818,  being  an 
act  in  addition  to  the  one  last  mentioned ;  and  with  much  greater 
particularity  is  that  provision  declared  in  the  first  section  of  the  act  of 
March  3,  1819,  entitled  '  An  act  in  addition  to  the  acts  prohibiting 
the  slave  trade." 
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^'  With  these  considerations,  although  it  must  he  conceded  that  the 
question  is  not  free  from  emharrassment,  it  is  submitted,  that  inasmuch 
as  the  captured  vessel  was  of  inferior  force  to  that  of  the  captors,  the 
proceeds  of  the  prize  should  be  divided  equally  between  the  United 
Dtates  and  the  officers  and  crew  of  the  vessel  which  made  the  capture. 

"  The  next  question  is,  who  are  entitled  to  be  distributees  as  captors? 

'^  The  testimony  shows  that  the  capture  was  made  bv  the  officers  and 
crew  of  schooner  Onkahye,  a  commissioned  vessel  of  the  United  States 
of  America,  and  belonging  to  the  navy  thereof.  If  any  other  public 
ship  or  vessel  had  been  in  sight  at  the  time  the  capture  was  made  by 
the  officers  and  crew  of  the  Onkahye,  the  officers  and  crew  of  such 
other  ship  or  vessel  would,  in  law,  be  considered  as  taking  part  in  the 
capture,  and  under  the  seventh  subdivision  of  section  sixth  of  the  act 
of  April  23,  1800,  would  be  entitled  to  share  with  the  officers  and 
crew  of  the  Onkahye ;  but  the  testimony  conclusively  establishes  the 
fact  that  no  other  vessel  was  in  sight,  and  therefore  the  moiety  of  the 
proceeds  of  the  condemned  property  subject  to  distribution  among  the 
captors  should  be  divided  according  to  the  provisions  of  the  said  sixth 
section  of  the  act  last  above  cited. 

*'  An  authenticated  copy  of  the  muster-roll,  showing  the  officers  and 
men  who  were  on  board  the  Onkahye  at  the  time  of  the  capture, 
namely,  on  the  24th  day  of  January,  A.  D.  1848,  has  been  produced 
from  the  Navy  Department,  and  will  be  found  annexed  to  the  testi- 
mony herewith  reported.  In  accordance  with  that  list  and  with  the 
provisions  of  the  law  of  1800,  a  schedule  of  distribution  will  be  found 
at  the  termination  of  this  report. 

**  The  property  condemned  herein  as  lawful  prize  by  a  decree  of  this 
court  made  on  the  30th  day  of  July,  1849,  consisted  of  the  barque  Law- 
rence, her  tackle,  apparel,  &c.,  and  the  effects  found  on  board,  which 
consisted  of  a  quantity  of  specie,  amounting  to  the  sum  of  eighteen 
thousand  nine  hundred  and  ninety-two  dollars. 

"  By  the  defalcation  of  the  late  marshal  of  the  United  States  for  the 
southern  district  of  New  York,  the  said  specie  never  reached  the  re- 
gistry of  the  court.  It  came  into  his  custody  in  his  official  capacity, 
and  was  converted  to  other  uses.  It  came  into  his  possession  in  the 
month  of  March,  1848,  and  it  does  not  appear  that  any  attempt  was 
made  to  enforce  a  compliance  with  the  rule  of  the  court,  requiring  its 
deposit  in  the  registry  of  the  court,  until  more  than  a  year  after 
that  time.  The  record  shows  the  proceedings  which  were  then  taken 
to  obtain  from  him  the  fund,  and  the  fruitlessness  of  all  efforts  to  that 
end.  The  specie,  when  first  received  by  the  marshal  or  his  deputy, 
was  deposited  in  the  Mechanics'  Banking  Association.  It  was  paid 
out,  it  appears,  from  time  to  time,  upon  the  checks  of  the  deputy  mar- 
shal, the  deposit  having  been,  at  the  request  of  the  deputy,  changed 
by  the  bank,  and  placed  to  his  credit,  instead  of  that  of  the  marshal. 
An  action  is  now  pending  in  the  State  court  against  the  bank  in  favor 
of  the  government,  to  compel  a  repayment  of  this  fund,  upon  the 
ground  of  its  illegal  payment  by  the  bank  to  the  order  of  the  deputy. 
Whether  anything  from  any  quarter,  either  from  the  bank  or  from 
the  sureties  upon  the  official  bond  of  the  marshal,  will  ever  be  realized 
to  replace  this  fund  thus  diverted,  is  a  question  of  interest  to  the 
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government,  but  in  a  pecuniary  point  of  view  cannot  be  so  regarded 
to  the  captors.  So  far  as  their  rights  and  interests  are  concerned,  the 
fund  should,  of  course,  be  considered  as  in  the  treasury  of  the  United 
States ;  nor  can  there  be  any  doubt  that  it  will  be,  as  it  ought  to  be, 
paid  to  them  therefrom,  by  the  proper  authority,  under  and  in  ac- 
cordance with  a  decree  of  distribution  herein  to  be  made  by  the 
court. 

"  It  will  not,  probably,  for  a  moment,  be  contended  that  the  captors 
should  be  delayed  in  their  receipt  of  the  moiety  of  the  proceeds  of  the 
capture,  to  which  the  law  entitles  them,  by  reason  of  the  defalcation 
of  the  agent  of  the  government,  who,  in  that  capacity,  was  entrusted 
with  its  possession,  and  has  not  paid  it  over.  If  it  would  be  right  to 
delay  the  captors  until  the  termination  of  the  litigation  now  pending, 
or  which  may  be  hereafter  pending,  to  recover  the  money,  for  the 
same  reason  they  should  be  subject^  to  the  hazards  of  the  result  of 
that  litigation ;  and  it  cannot  be  supposed  that  such  a  proposition 
could  be  seriously  entertained  by  any  person.  So  far,  therefore,  as 
this  report  is  concerned,  the  commissioner  considers  it  his  duty  to 
regard  this  fund  as  a  subject  of  distribution  in  precisely  the  same 
manner  as  though  the  attorney  for  the  libellants  had  enforced  a  com- 
pliance by  the  marshal  with  the  rule  of  this  court  in  the  month  of 
March,  1848,  and  the  money  were  now  in  the  registry  of  the  court. 

'^The  specie  condemned  and  subject  to  distribution  herein  amounts 
to $18,992  00 

**  The  gross  proceeds  of  the  sale  of  the  vessel,  with  her 
tackle,  apparel,  &c.,  as  appears  by  the  return  of  the  mar- 
shal to  the  writ  o{  venditioni  eayxmas,  was 4,720  07 

''  Making  a  total  of 23,712  07 

**  The  proceeds  of  the  sale  were  duly  deposited  in  the  registry  of  the 
court. 

*'  It  appears  by  the  vouchers  on  file,  and  by  a  copy  of  the  clerk's 
cash  account,  that  large  payments  have,  from  time  to  time^  been  made 
from  this  fund,  under  the  order  of  the  court,  to  defray  the  various 
expenses  attending  the  prosecution  of  the  libel,  and  the  costs  and 
disbursements  in  the  safe-keeping  and  sale  of  the  property. 

'^  By  the  aforesaid  cash  account  of  the  clerk,  which  is  annexed  to 
the  testimony  reported  herewith,  it  appears  that  the  sums  of  cost,  ex* 
penses,  and  disbursements  so  paid,  under  the  order  of  court,  amount, 
m  the  aggregate,  to  the  sum  of  $3,047  38. 

^^  The  prize  property  and  its  gross  proceeds,  as  above 
stated,  amount  to $23^712  07 

'^  Deduct  from  this  the  amount  of  costs  thus  far  in- 
curred and  paid 3,047  38 

^'And  the  sum  remaining  subject  to  distribution,  after 
defraying  the  bills  of  cost,  if  any,  not  yet  paid,  together 
with  the  expense  of  these  proceedings,  is 20,664  69 

'^  Your  commissioner  therefore  reports  that,  after  paying  the  costs, 
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if  any  still  unpaid,  incident  to  the  proceedings  upon  the  libel  for  con- 
demnation of  the  prize  property,  and  after  paying  the  proper  costs 
and  charges  incurred  in  the  proceedings  for  a  decree  of  distribution  of 
the  proceeds  of  said  property  condemned  as  lawful  prize,  the  sum 
remaining  of  said  sum  of  $20,644  69  should  be  divided  into  two  equal 
proportions  ;  that  one  of  the  said  moieties  should  remain  in  the  treas- 
ury of  the  United  States  as  a  portion  of  the  navy  pension  fund,  to 
which  fund  the  share  of  the  proceeds  of  prize  property  to  which  the 
government  is  entitled  is  appropriated  by  an  act  of  Congress,  and  that 
the  other  moiety  should  be  paid  to  the  captors,  in  accordance  with  the 
naval  laws  of  the  United  States,  which  provide  for  the  distribution  of 
prize  money.  And  it  appearing  that  there  now  remains  in  registry 
of  the  court  a  portion  of  tne  proceeds  of  the  prize  property,  amount- 
ing to  the  sum  of  |1,672  69,  that  the  costs  and  expenses  above  men- 
tioned should  be  paid  from  that  fund,  and  the  balance,  if  any,  be 
transferred  to  the  treasury,  in  order  that  the  distribution,  under  the 
decree  of  this  court,  to  the  captors  entitled,  may  be  made  by  the  Navy 
Department  of  the  government. 

''And  your  commissioner,  after  a  careful  application  of  the  rules  of 
distribution  established  by  the  said  naval  laws  of  the  United  States, 
to  the  list  of  the  officers  and  crew  of  the  schooner  On-ka-hy-e,  who 
were  on  board  of  the  said  vessel  at  the  time  of  the  capture  of  the 
barque  Lawrence,  reports  the  following  detail  of  distribution  of  that 
portion  of  the  prize  fund,  which  by  law  belongs  to  the  captors : 

"  1st.  To  Otway  H.  Berryman,  lieutenant  and  commander  of  the 
On-ka-hy-e  at  the  time  of  the  capture,  three  twentieths. 

''  2d.  R.  T.  Benshaw,  passed  midshipman  and  acting  master ;  to 
George  Wells,  lieutenant ;  to  Alexander  Bobinson,  assistant  surgeon, 
each  one  third  of  four  twentieths. 

"3d.  To  Leonard  Paulding,  passed  midshipman;  A.  T.  Byrens, 
midshipman ;  Frank  Zantzinger,  captain's  clerk,  each  one  third  of 
three  twentieths  and  a  half. 

"  4th.  To  Edward  Williams,  carpenter's  mate ;  John  Hopkins, 
quartermaster;  W.  B.  Miller,  do.;  and  Henry  Stamworth,  ship's 
cook,  each  one-fourth  of  two-twentieths  and  a  half. 

**  5th.  To  William  Thompson,  ordinary  seaman  ;  Wellington  Lan- 
caster, do.;  George  Wilson,  do.;  Bobert  Wilson,  seaman;  Charles 
Smith,  2d,  do.;  Eichard  Mintough,  ordinary  seaman ;  William  How- 
ard, do.;  Thomas  Moore,  do.;  Joseph  Webster,  do.;  Bradford  Potter, 
do.;  Thomas  H.  Disney,  seaman  ;  James  Wilson,  do.;  John  H.  Wil- 
kins,  ordinary  seaman  ;  John  Bogert,  landsman  ;  William  0.  Coates, 
first  class  boy  ;  Charles  Betts,  ordinary  seaman  ;  John  Pearsall,  do.; 
Charles  Smith,  3d,  do. ;  William  Potter,  seaman  ;  Joseph  Eelatic,  do.; 
Francis  Smith,  do. ;  Edward  Smith,  do.;  Joseph  Ward,  do.;  John  M. 
Kay,  do.;  and  to  William  C.  Leeson,  do.,  each  one  twenty- fifth  of 
seven  twentieths. 

"All  which  is  respectfully  submitted. 

"  SMITH  BABKEB, 

'^Commissioner/' 

Filed  May  16,  1851. 
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The  commissioner  in  the  above  report  expresses  the  following 
opinions : 

1.  That  the  fund  for  distribution  should  be  distributed  as  follows : 
One  half  to  the  United  States,  and  the  other  half  to  the  captors. 

2.  That  the  $18,992  in  specie,  which  the  marshal  failed  to  pay  into 
the  registry  J  hut  converted  to  his  oum  use,  should  be  considered  as  in  the 
treasury  of  the  United  States,  subject  to  a  decree  of  distribution. 

On  the  same  day  on  which  said  report  was  filed,  the  court  rendered 
a  decree  as  follows : 

^'  This  cause  having  been  submitted  on  the  pleadings  and  testimony 
and  the  report  of  Smith  Barker,  esq.,  counsellor  at  law,  prize  com- 
missioner duly  appointed  by  the  court,  and  the  same  having  been  duly 
read  and  considered,  it  is  ordered  and  decreed  that  the  clerk  of  the 
court  do  pay  out  of  the  fund  in  the  registry  the  costs  and  expenses 
which  may  yet  remain  unpaid  in  the  proceedings  on  the  original  libel, 
together  with  the  costs  and  expenses  upon  the  libels  for  distribution 
of  the  proceeds  of  the  property  condemned,  with  the  commissioner's 
fees  herein  allowed  by  the  court,  and  that  the  balance,  if  any,  remain- 
ing of  said  fund,  portion  of  the  proceeds  of  the  said  prize  property, 
be  paid  into  the  treasury  of  the  United  States  for  distribution  there- 
upon, in  conformity  with  the  report  of  the  commissioner  of  prize  in 
that  behalf,  as  follows  : 

"  Of  the  moiety  of  the  prize  proceeds  to  which  the  captors  are  en- 
titled: 1st.  To  Otway  H.  Berryman,  lieutenant  and  commanding 
officer  of  the  capturing  vessel,  three  twentieths.  2d.  To  R.  J.  Ren- 
shaw,  passed  midshipman  and  acting  master  ;  George  Wells,  lieuten- 
ant ;  Alexander  Robinson,  assistant  surgeon,  each  one  third  of  four 
twentieths.  3d.  To  Leonard  Paulding,  passed  midshipman ;  A.  T. 
Byrens,  midshipman ;  Frank  Zantzinger,  captain's  clerk,  each  one 
third  of  three  twentieths  and  a  half.  4th.  To  Edward  Williams,  car- 
penter's mate ;  John  Hopkins,  quartermaster ;  W.  B.  Miller,  quar- 
termaster ;  Henry  Stam worth,  ship's  cook,  each  one  fourth  of  two 
twentieths  and  a  half.  5th.  To  William  Thompson,  ordinary  seaman ; 
Wellington  Lancaster,  do.;  George  Wilson,  do.;  Richard  Mintough, 
do.;  William  Howard,  do.;  Thomas  Moore,  do.;  Joseph  Wilson,  do.; 
Bradford  Potter,  do.;  Charles  Betts,  do.;  John  Pearsall,  do.;  Charles 
Smith,  3d,  do.;  Robert  Wilson,  do.;  Charles  Smith,  2d,  do.;  James 
Wilson,  do.;  Thomas  H.  Disney,  do.;  John  Retalic,  do.;  William 
.Potter,  do.;  Francis  Smith,  do.;  Bdward  Smith,  do.;  Joseph  Ward, 
do.;  John  McKay,  do.;  William  C.  Leeson,  do.;  John  Bogert,  lands- 
man, do.;  William  C.  Coles,  first  class  boy  ;  John  H  Wilkins,  ordin- 
ary seaman,  each  one  twenty-fifth  of  seven  twentieths. 

"  And  it  is  further  ordered,  that  the  prize  commissioner  herein  be 
allowed  and  paid,  as  his  commission  in  tne  premises,  three  per  cent, 
upon  the  amount  of  property  and  its  proceeds  condemned  by  the  de- 
cree of  the  court." 

The  first  point  decided  by  the  majority  of  this  court  is,  that  the 
district  court  of  the  United  States  confirmed,  substantially,  the  rej^rt 
of  the  commissioner,  (Barker.)  I  differ  from  the  court  on  that  point. 
That  this  matter  may  be  well  understood,  I  have  copied  into  this  opin- 
ion both  the  report  of  the  commissioner  and  the  decree  of  the  district 
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court.     (See  the  transcript  of  the  record  of  the  district  court  filed  with 
the  papers  in  this  court.) 

The  report  of  the  commissioner  says :  That  the  specie,  $18,992, 
[whichy  by  the  defalcation  of  Moore,  the  marshal,  was  not  paid  into  the 
registry  of  the  courts  nor  into  the  treasury  of  the  United  Stales,]  ought 
to  be  considered  as  in  the  treasury  of  the  United  States,  and  ought  to 
be  paid  therefrom  to  the  captors  m  accordance  with  a  decree  of  distri- 
bution to  be  rendered  by  the  court.  The  same  report  also  says,  that 
there  was  a  sum  of  $20,664  subject  to  distribution. 

Now,  I  think  it  is  clear  that  the  decree  of  distribution,  rendered  by 
the  district  court,  does  not  confirm,  either  in  form  or  substance,  those 
erroneous  opinions  of  the  commissioner. 

It  will  be  recollected  that,  as  before  stated,  the  Lawrence  and  cargo 
were  sold  by  Tallmadge,  the  successor  of  the  defaulting  marshal,  for 
$4,720  07,  which  sum  Tallmadge,  as  marshal,  paid  into  the  registry 
of  the  court.  That  was  the  only  money  arising  from  the  prize  iluU  was 
ever  paid  into  the  registry. 

The  decree  of  the  district  court,  and  which  is  hereinbefore  copied, 
is  substantially  as  follows :  It  is  ordered  and  decreed  that  the  clerk 
pay,  out  of  the  fund  in  the  registry,  (that  is,  as  I  understand  it,  out 
of  the  $4,720  07,)  the  costs  ********♦;  and  that 
the  balance,  if  any,  remaining  of  said  fund  (that  is,  as  I  understand 
it,  of  the  $4,720  07)*******be  paid  into  the  treasury 
of  the  United  States  for  distribution  thereupon,  in  conformity  with 
the  report  of  the  commissioner  of  prize  in  that  behalf,  as  follows  :  Of 
the  moiety  of  the  prize  proceeds,  &c. 

I  will  not  dwell  upon  this  matter.  The  decree  does  not,  in  the  re- 
motest manner,  countenance  the  erroneous  opinion  of  the  commis- 
sioner, that  the  $18,992,  conveyed  by  the  marshal  (Moore)  to  his  own 
use,  ought  to  be  considered  to  be  in  the  treasury  of  the  United  States 
for  distribution.  Nor  does  the  decree  sanction  the  erroneous  state- 
ment of  the  commissioner,  that  there  was  the  sum  of  $20,664  69  sub- 
ject to  distribution.  All  the  decree  does  is  merely  to  order,  that,  after 
deducting  the  costs  and  expenses  from  the  $4,720  07,  paid  into  the 
registry  by  Tallmadge,  the  oalance  should  be  paid  by  the  clerk  into 
the  treasury  of  the  United  States  for  distribution,  which  balance  was 
$1,672  69,  less  the  subsequent  expenses. 

The  majority  of  the  court  also  decides,  that  the  district  court  of 
the  United  States  had  no  jurisdiction  to  render  the  judgment  of  dis- 
tribution. 

I  shall  not  stop  to  inquire  whether  the  district  court  had  such  juris- 
diction or  not.  It  is  a  question  of  no  importance  in  this  case.  The 
sum  to  be  distributed,  according  to  the  facts  and  the  order  of  the 
court,  was  only  $1,672  69 ;  and  it  do^s  not  even  appear  that  that 
small  sum  was  ever  paid  into  the  treasury  of  the  United  States. 

There  is  an  act  of  Congress,  approved  March  3,  1849,  as  follows : 

^^That  from  and  after  the  passage  of  this  act,  all  prize  money 
arising  from  captures  made  by  the  vessels  of  the  navy  oi  the  United 
States,  received  by  the  marshal  who  shall  make  sale  of  such  prizes, 
shalli  within  sixty  days  after  such  sale,  deposit  the  net  proceeds, 
after  paying  all  charges,  as  now  provided  by  law,  into  the  treasury 
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of  the  United  States  ;  and  all  money  now  in  the  hands  of  prize  agents 
shall  also  he  deposited  in  the  treasury,  to  he  distributed  as  now  pro- 
vided by  law ;  such  part  thereof  as  may  belong  to  the  officers  and 
crews  of  the  vessels  of  the  navy,  shall  be  paid  to  them  under  the 
direction  of  the  Secretary  of  the  Navy ;  and  the  law  authorizing  the 
appointment  of  prize  agents  is  hereby  repealed." — (9th  Stat,  at  Large, 
p.  378.) 

Now  admitting,  for  argument's  sake,  that  this  act  of  Congress,  as 
the  claimants  contend,  takes  from  the  district  court  the  authority  of 
saying  how  prize  money  shall  be  distributed,  and  gives  that  power  to 
the  Secretary  of  the  Navy,  I  am  at  a  loss  to  know  how  the  Court  of 
Claims  has  anything  to  do  with  the  subject.  If  the  district  courts  of 
the  United  States  are  divested  of  jurisdiction  in  such  cases,  because 
the  act  of  1849  gives  the  jurisdiction  to  the  Secretary  of  the  Navy,  the 
same  act,  for  the  same  reason,  excludes  the  Court  of  Claims  of  any 
jurisdiction  over  the  matter.  The  Court  of  Claims  is  a  court  of  lim- 
ited jurisdiction,  and  can  take  no  cognizance  of  any  matter  which,  by 
law,  is  referred  to  another  tribunal. 

Again^  there  is  no  liability  of  the  United  States  in  these  cases  of 
prize,  except  for  the  payment,  to  the  parties  entitled,  of  the  prize 
money  actually  paid  into  the  treasury.  Now,  there  is  no  allegation  in 
the  petition  of  the  claimants,  nor  is  there  any  evidence,  that  any  part 
of  the  prize  money  in  question  has  been  received  by  the  United  States, 
or  been  paid  into  their  treasury.  The  decision  of  the  majority  of  the 
court  is  against  the  government  for  the  sum  of  $20,664  69.  That 
sum  is  made  up  of  two  items,  namely,  the  $18,992,  which  the  marshal 
(Moore)  converted  to  his  own  use,  and  of  the  $1,672  69,  the  balance 
of  the  proceeds  of  the  sale  of  the  Lawrence  and  cargo.  As  to  the 
item  of  $18^992,  it  is  impossible,  in  my  opinion,  to  make  the  govern- 
ment liable  for  that.  No  part  of  that  money,  oioing  to  the  marshal's 
de/alcaiiony  ever  reached  the  registry  of  the  court,  or  the  treasury  of 
the  United  States.  If  the  government  is  liable  for  that  large  sum 
embezzled  by  the  marshal,  it  is  because  there  is  an  obligation  on  the 
part  of  the  government  to  save  all  persons  harmless  against  the  offi- 
cial misconduct  of  its  ministerial  officers.  I  recognize  no  such  prin* 
ciple.  Jud^e  Story  takes  the  correct  view  of  this  subject.  The  fol- 
lowing is  his  language:  *^In  the  next  place,  as  to  the  liability  of 
public  agents  for  torts  or  wrongs  done  iq  the  course  of  their  agency, 
it  is  plain  that  the  government  itself  is  not  responsible  for  the  mis- 
feasances, or  wrongs,  or  negligences,  or  omissions  of  duty  of  the 
subordinate  officers  or  agents  employed  in  the  public  service ;  for  it 
does  not  undertake  to  guaranty  to  any  persons  the  fidelity  of  any  of 
the  officers  or  agents  whom  it  employs  ;  since  that  would  involve  it, 
in  all  its  operations,  in  endlesa  embarrassments,  and  difficulties,  and 
losses,  which  would  be  subversive  of  the  public  interests;  and,  indeed, 
laches  are  never  imputable  to  the  government." — (Story  on  Agency, 
sec.  319.)  The  claimants  are  the  losers  either  of  the  whole  or  of  the 
one  half  of  the  $18,992.  The  remedy,  if  any,  for  such  loss,  is  not 
against  the  United  States,  but  against  the  defaulting  marshal  (Moore) 
and  his  sureties,  on  their  bond,  or  against  the  marshal  alone,  or  against 
any  other  person  to  whose  default  the  loss  can  be  traced.     If  there  is 
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no  such  remedy,  that  is  no  reason  that  the  government  should  pay 
over  money  which  it  never  received.     . 

With  regard  to  the  other  item  of  $1^672  69,  there  is  no  allegation 
in  the  petition,  nor  is  there  any  proof,  as  hefore  said,  of  its  payment 
into  the  treasury  of  the  United  States.  It  is  true,  the  district  court 
ordered  that  balance,  less  the  subsequent  expenses,  to  be  paid  into 
the  treasury  ;  but  that  is  the  last  we  hear  of  it.  Were  we  even  to 
suppose  that  the  clerk  complied  with  the  order,  and  paid  said  small 
balance  into  tbe  treasury,  we  should  be  also  bound  to  suppose,  at  the 
same  time,  that  the  money  was  paid  over  by  the  proper  department 
to  the  persons  entitled  to  it.  But  we  have  no  right  to  indulge  in  sup- 
positions on  the  subject.  If  the  money  was  paid  into  the  treasury, 
the  claimants  should  show  it. 

The  claimants,  in  my  opinion,  have  no  right  against  the  govern- 
ment to  either  of  the  items  which  make  up  their  large  claim  of 
$20,664  69  ;  nor  have  they  any  right  against  the  government  to  any 
part  of  that  claim.  A  sufficient  reason  for  that  opinion,  were  there 
no  other,  is,  that  there  is  no  proof  that  a  single  doUar  of  said  Tnoney 
was  ever  paid  into  the  treasury  of  the  United  Staies. 

For  the  foregoing  reasons,  I  dissent  from  the  judgment  of  the  court 
in  this  case. 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


34Tn  CoNGBBSB,  )  SENATE.  (  Bep.  Gom. 

Sd  Sea&im.     $  {  No.  376. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruabt  10, 1857.— Ordered  to  be  printed. 


Mr.  JoNSS,  of  lowa^  made  the  following 
REPORT. 

[To  accompany  bill  H.  R.  No.  490.] 


The  Committee  on  PenswnSy  to  whom  was  re/erred  H.  JS.  490,  for  the 
relief  of  Boxana  KimbaU^  have  had  the  same  under  constderation, 
and  submit  thefoUomng  report  : 

It  appears  of  record  that  the  husband  of  the  petitioner  was  placed 
on  pension  roll  1817,  and  drew  pension  from  1816  ;  that  he  failed  to 
comply  with  the  law  of  1819,  and  for  such  failure  there  is  no  satisfac- 
tory reason  assigned.  In  1839  he  applied  for  pension ;  the  depart- 
ment offered  to  restore  him  to  the  pension  list,  but  refused  the  arrears 
claimed  from  1819  to  1839,  from  which  decision  he  appealed  to  Oon- 

gross,  and  bj  reports  of  the  proper  committee  the  decision  of  the  War 
epartment  was  sustained.  Now,  after  a  lapse  of  fourteen  years,  his 
widow,  Mrs.  Boxana  Kimball,  claims  the  arrears  thus  denied.  Your 
committee  cannot  find  any  additional  evidence  in  this  case  on  which 
to  found  a  report  disagreeing  with  seyeral  reports  made  in  the  years 
1842  and  1843  by  Congress,  rejecting  this  claim,  and  belieye  that  no 
merit  or  justice  is  connected  with  the  demand  made  by  petitioner, 
therefore  recommend  the  following  resolution : 
Besolvedj  That  the  prayer  of  the  petitioner  be  denied. 
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id  Session.     J  (  No.  377. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FxHBTAKT  12,  1867.^fiQ]iiiiitted  aad  ordered  to  be  printed. 


Mr.  Clay  made  Mie  following 
REPORT. 

The  Committee  tm  Commerce,  to  whom  was  referred  the  petition  of 
S.  G-.  Tinkham  and  others,  owners  of  the  fishing  schooner  St.  Law- 
rence, of  Cape  Porpoise,  Maine,  praying  to  be  allowed  the  bounty 
they  would  'have  been  entitled  to  had  their  schooner  been  inspected 
previoue  to  her  first  voyage,  report  against  the  prayer  of  the  peti- 
tioners, for  the  reasons  set  forth  in  enclosed  letters  of  the  Secretary 
of  the  Treasury,  ^numbered  1  and  2,)  the  first  addressed  to  the  col- 
lector of  the  district  of  Kennebuuk,  and  the  other  to  Mr.  Clay,  and 
ask  that  the  report  be  printed.  They  recommend  the  adoption  of 
the  foUowiag  resolution-: 

JSesolved^  That  the  prayer  of  the  petitioners  be  rejected. 


No.  1, 


TitusuRj  Department, 

Dtcember  24,  1856. 

Sir:  Your  letter  of  the  17th  instant  wa«  duly  received,  with  estimates 
of  fishing  bounties  in  duplicate,  and  statement  of  the  case  of  the  John 
Holbrook,  where  bounty  paid  by  you  last  season  has  not  been  passed 
to  your  credit,  for  the  supposed  reaso*^  that  the  Commissioner  of  Cus- 
toms has  not  found  the  instructions  of  February  20,  1852,  complied 
with.  On  reference  of  your  letter  to  that  officer  for  explanation,  I 
nnderstand  from  him  that  he  has  not  finally  decided  the  prooft  to  be 
insufficient  in  that  case,  and  he  will  advise  you  on  the  subject. 

The  occasion  for  directing  the  First  Auditor,  before  adjusting  the 
bounty  accounts  of  the  last  fishing  season,  (that  of  1855,)  to  call  for  all 
the  proofs  on  which  payment  has  been  made,  was  the  representations 
repeatedly  made  here  that  some  collectors  did  not  require  the  prooiis 
presented  by  the  regulations  to  be  produced,  while  others  vigorously 
exacted  them.  The  only  mode  of  ascertaining  whether  such  alleged 
irregularities  existed  in  the  several  districts  was  to  call  for  and  ex- 
amine the  original  proofs.  I  learn  from  the  accounting  officers  that, 
«o  far  as  they  have  been  able  to  complete  this  examination,  they  have 
ioond  no  verification  of  these  representations,  and  that  it  has  not  an- 
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peared  that  any  collector  Las  undertaken  to  dispense  with  the  regala* 
tions  so  as  prevent  allowance  of  payment. 

The  case  of  the  St.  Lawrence,  stated  in  yonr  letter,  illustrates  the 
matter.  The  regulations  required  a  previous  inspection  of  the  vessel 
in  a  particular  manner.  This  inspection  you  propose  to  dispense 
withy  and  should  you  pay  the  allowance  without  regard  to  the  regula- 
tions in  this  respect,  you  could  not  be  properly  allowed  for  any  such 
payment.  For  a  full  explanation  of  the  course  to  be  pursued  in  such 
cases  I  beg  to  refer  you  to  '^ regulations  and  decisions''  of  Junel, 
1856,  No.  67,  section  7. 

I  have  referred  your  estimate  to  the  Commissioner  of  Customs  to 
cause  remittances  to  be  made  to  the  assistant  treasurer,  with  which  you 
will  be  charged  for  the  amount,  deducting  the  allowance  to  the  St. 
Lawrence,  and  sent  the  duplicate  to  the  assistant  treasurer  to  verify 
your  draft,  for  the  other  cases. 

You  are  authorized  on  and  after  the  Slst. instant  to  draw  on  the  as- 
sistant treasurer  at  Boston,  in  favor  of  each  person  lawfully  entitled 
to  receive  these  allowances,  except  that  of  the  St.  Lawrence.  Your 
draft  will  be  made  in  the  same  manner  and  on  the  same  conditions  as 
heretofore. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 

John  Cousens,  Esq., 

Collector  of  the  customs,  Kennebunk^  Maine. 


No.  2. 

Treasury  Department, 

January  26,  1867. 

Sir  :  I  have  the  honor  to  return  herewith  the  petition  of  the  owners 
of  the  schooner  St.  Lawrence,  of  Cape  Porpoise,  for  the  allowance  of 
fishing  bounty,  left  here  this  morning,  together  with  a  copy  of  the 
letter  of  the  collector  of  Kennebunk,  urging  the  allowance  of  this 
claim,  and  of  my  reply,  dated  24th  of  December  last. 

The  regulation  requiring  all  vessels  intended  to  pursue  the  cod- 
fishery  for  bounty  to  be  previously  inspected  by  the  proper  officer  of 
the  customs,  I  understand,  is  nearly  quite  coeval  with  the  original 
bounty  act  of  1792.  Unless  some  security  for  good  faith  in  the  equip- 
ment of  vessels  for  the  fishery  had  been  provided,  it  seems  obvioos 
that  all  claims  to  bounty  would  rest  solely  upon  the  consciences  of 
the  claimants  without  check  or  verification  of  the  facts. 

For  many  years,  so  far  back  as  existing  records  extend,  it  amears 
that  this  regulation  has  been  the  subject  of  much  correspondence 
with  collectors  in  special  cases.  The  only  relaxation  that  has  been 
sanctioned  by  the  department,  so  far  as  I  can  find,  is,  that  where  the 
want  of  inspection  is  clearly  proved  to  have  arisen  from  the  delin- 
quency or  want  of  official  fidelity  of  the  officer  whose  duty  it  was  to 
make  and  certify  the  fact  of  inspection,  the  claimants  ought  not  to  be 
made  to  sufier  for  his  &ult ;  and  where  such  a  case  has  been  clearly 
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established,  the  regulation  has  been  waived.  But  I  can  find  no  case 
where  this  department  has  waived  this  condition  on  account  of  the 
ignorance,  mistake,  or  misfortune  of  the  claimant.  It  seems  always  to 
have  been  regarded  as  an  indispensable  preliminary,  well  known  in 
all  fishing  communities,  the  want  of  which,  however  plausibly  ex- 
plained by  the  claimant  or  the  collector  whose  sympathy  in  such 
communities  is  generally  with  the  claimant,  is  a  grave  ground  of 
suspicion. 

Ill  the  case  of  the  St«  Lawrence,  it  is  clear,  from  the  facts  reported, 
that  the  inspector,  when  applied  to,  could  not  certify  this  vessel  to  be 
properly  equipped.  She  had  not  at  that  time  a  sufScient  orew  for  a 
vessel  of  her  tonnage,  which  is  the  most  important  and  difficult  part 
of  the  equipment  of  a  fishing  vessel,  and  especially  important  in  cases 
of  bounty,  payable  according  to  the  tonnage  of  the  vessel.  No  cause 
is  given  why  she  was  not  inspected  after  the  crew  was  completed. 
There  is^  therefore,  no  ground  for  relaxing  the  regulation  by  this 
department. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 
Secretary  of  the  Treaswry^ 

Hon,  C.  C.  Clay,  Jr., 

Senate  of  United  Statee. 
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3d  Session.     )  [  No.  378. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbruart  13,  1857.— Submitted  and  ordered  to  be  printed. 

Mr.  Fmh  made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
Commodore  William  Mervine  and  other  officers  aitached  to  the  United 
States  Pacific  squadron,  praying  for  an  increase  of  compensation^ 
having  had  the  same  under  consideration,  report : 

That  the  memorialists  allege  that  they  find  their  present  pay  is  in- 
adequate to  their  support,  in  consequence  of  the  high  price  of  provi- 
sions, clothing,  mess  stores,  &c.,  on  that  station,  which  they  state  to 
be  at  least  fifty  per  cent,  more  than  upon  any  other,  and  that  many 
of  them  have  large  families  to  support.  They  urge  in  behalf  of  their 
petition  the  fact  stated  by  them,  that  officers  belonging  to  the  coast 
rarvey  and  revenue  marine  are  allowed  their  mess  bills  by  the  Treas- 
ury Department,  in  addition  to  their  salaries ;  and  they  appeal,  as  a 
precedent,  to  the  grant  made  some  years  since  to  the  officers  and  men 
who  served  on  the  Pacific  station  during  the  late  war  with  Mexico. 

Without  entering  at  this  time  upon  a  consideration  of  the  question 
whether  the  pay  bill  of  the  navy  afibrds  an  adequate  compensation, 
or  whether  it  may  not  need  revision,  the  committee  are  forced  to  be- 
lieve that  there  must  be  some  mistake  in  the  statement  of  the  petition 
with  regard  to  the  relative  price  (at  the  present  time  at  least)  of  pro- 
viaions,  clothing,  &c.,  on  the  Pacific  coast,  as  compared  with  the 
Atlantic  ports.  A  comparison  of  the  price  currents  of  San  Francisco 
and  of  New  York  does  not  exhibit  the  same  difference  as  formerly  ex- 
isted, the  cost  of  the  means  of  subsistence  and  of  clothing,  &c.,  in  the 
two  places  is  being  equalized ;  and  with  respect  to  many  articles  the 
market  of  San  Francisco  is  as  low  and  in  some  cases  lower  than  that 
of  New  York. 

A  statement  has  been  submitted  to  the  committee  of  the  prices  paid 
in  Califodrnia  by  the  Treasury  Department  for  rations  for  the  use  of 
the  revenue  service  during  the  years  1853,  1854,  1855,  and  1856, 
down  to  (inclucUng)  the  month  of  October  last.  The  average  cost  of 
these  rations  in  1853  was  48^  cents;  in  18£6  it  was  less  than  34 
cents.  While  this  statement  shows  the  decline  going  on  in  California 
prioes  of  the  means  of  subsistence,  it  may  not  give  an  accurate  idea  of 
the  price  at  which  the  same  articles  might  be  purchased  in  the  same 
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market  by  individuals.     There,  as  elsewhere^  government  is  apt  to 
bnj  at  much  higher  rates  than  citizens  pay. 

It  is  not  within  the  province  of  this  committee  to  scrutinize  the  policy 
of  the  Treasury  Department  in  the  compensation  or  the  allowances 
which  it  may  make  to  its  officers  or  agents  ;  but,  assuming  the  fact 
to  be  as  stated  in  the  petition,  the  committee  can  imagine  that  there 
may  be  reasons  for  the  allowance  which  the  petitioners  state  that  that 
department  makes  to  those  officers  in  its  service  on  the  Pacific  coast 
that  are  not  applicable  to  officers  attached  to  a  regular  squadron  en- 
gaged in  the  regular  routine  duty  of  the  naval  service. 

The  allowance  to  the  officers  and  men  employed  on  the  Pacific  sta- 
tion during  the  Mexican  war,  (which  the  petitioners  also  cite  as  a 
precedent,^  was  urged  and  obtained  during  a  period  when  a  very  great 
disparity  aid  exist  between  the  money  value  of  all  the  means  and 
necessaries  of  life  in  California  and  in  the  Atlantic  States.  With 
the  disappearance  of  the  reason  the  force  of  the  precedent  ceases. 

The  committee  believe,  moreover,  that  had  Congress  and  the  coun- 
try foreseen  all  the  consequences  which  have  flown  from  that  act  the 
gratuity  would  not  have  been  granted,  even  under  the  urgent  reasons 
upon  which  it  was  asked. 

It  may  also  well  be  questioned  whether  the  policy  of  the  govern- 
ment in  its  rates  of  compensation  to  those  engaged  in  the  various 
branches  of  its  service  in  California,  and  on  the  Pacific  coast,  and  in 
the  prices  which  it  has  paid  for  materials,  and  labor,  and  services  in 
that  region  has  not  contributed  largely  to  exaggerate  and  to  uphold  the 
extravagance  of  price  which  the  circumstances  of  that  country  ren- 
dered inevitable  at  the  time  when  it  first  became  a  part  of  our  country. 
If  this  be  so,  justice  to  the  citizens  of  that  region  demands  that  they 
be  relieved  from  the  burden  which  sueh  a  policy  must  continue  to  im- 
pose upon  them,  and  that  the  discrimination  which  has  been  made 
be  abandoned. 

It  is  with  reluctance  that  the  committee  feel  constrained  to  with- 
hold their  assent  from  an  appeal  by  gallant  officers,  creditably  dis- 
charging their  duties  on  a  distant  station.  But,  in  the  opinion  of  the 
committee,  uniformity  of  compensation  is  essential  to  the  efficiency 
and  subordination  of  the  service^  and  to  the  contentment  and  satis- 
fiEM)tion  of  those  engaged  in  its  duties.  All  special  legislation  for  the 
benefit  of  any  particular  class  or  set  is  subversive  of  these  ends. 

The  views  of  the  committee  on  the  system  of  extra  compensation  and 
special  allowances  are  more  fully  set  forth  in  a  report  tnis  day  made 
to  the  Senate  upon  the  application  of  Lieutenant  J.  M.  Brooke  and 
others,  engaged  in  late  north  Pacific  surveying  expedition. 

They  recommend  the  adoption  of  the  following  resolution  : 

Beaolvedj  That  the  prayer  of  the  petitioners  be  denied. 
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IN  THE  SENATE  OF  THE  UNn?ED  STATES. 


FsBBDART  19, 1867.— Submitted,  and  ordered  to  be  printed. 


Mr.  Fish  made  the  following 
REPORT. 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
William  Aithen^  Jamts  KeUey^  and  ninety  others  who  served  in  the 
Japan  expedition  vnder  Commodore  Perry ^  ashing  extra  oompensa- 
tion  similar  to  that  allowed  to  the  officers  and  crews  of  vessels  of  the 
navy  stationed  in  the  Pacific  ocean  in  the  years  1846  to  1849,  report  : 

That  it  does  not  appear  from  the  petition  in  what  capacity,  or  on 
board  of  what  vessel,  the  petitioners  served.  The  only  reason  urged 
for  the  extra  compensation  that  is  asked,  is,  that  '^services  important 
to  the  commercial  interests  of  the  country,  and  honorable  to  the  flag 
of  the  national  government,  were  rendered  by  that  squadron  during 
a  long  cruise  in  an  unhealthy  climate.'' 

At  the  first  session  of  the  present  Congress  the  committee  reported 
against  allowing  extra  compensation  to  the  officers  of  the  Japan  ex- 
pedition.— (Beport  266,  1st  session,  34th  Congress.)  They  see  no- 
thing whatever,  either  in  the  petition  or  in  the  nature  of  the  services 
of  this  expedition,  to  sustain  a  demand  for  increased  compensation 
either  to  the  officers  or  the  men. 

It  is  understood  that  the  adoption  of  the  principle  of  extra  allow- 
ance asked  by  the  petition  to  the  Japan  squadron,  during  its  service^ 
would  involve  an  expenditure  of  about  one  and  a  half  million  of  dol- 
lars in  addition  to  the  compensation  already  paid,  which  has  amounted 
to  $1,Y98,214  68. 

The  Secretary  of  the  Navy,  in  a  letter  recently  written  to  the  chair- 
inan  of  the  Committee  on  Naval  Affairs  in  the  House  of  Bepresenta- 
tives,  says :  ''  My  experience  and  observation  in  the  case  of  extra  pay 
to  sailors  who  served  in  the  Pacific  durine  the  Mexican  war  convince 
me  that  agents  and  speculators  get  nearly  the  whole  fund.  Out  of 
the  several  hundred  thousand  dollars  paid,  I  am  perfectly  satisfied 
that  the  sailors  received  a  mere  pittance.  I  cannot,  therefore,  recom- 
mend legislation  in  their  case." 

The  petition^  in  the  case  under  consideration,  bears  ninety-two 
names  upon  it,  all,  apparently,  written  by  the  same  hand. 

The  committee  are  of  opinion  that  the  petition  should  not  be  grant- 
ed, and  recommend  the  following  resolution : 

Sesolvedf  That  the  prayer  of  the  petition  be  denied. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FiBEUABT  12,  1867. — Sabmitted  and  ordered  to  be  printed. 


Mr.  Fish  made  the  following 

REPORT. 

TJ^e  Committee  on  Naval  Affairs y  to  whom  toaa  r^erred  the  petition  of 
Commander  Thomas  J.  Page^  in  behd^  of  himself  and  other  officers 
of  the  United  States  steamer  Water-Witch,  recently  engaged  in  the 
eogploration  and  survey  of  the  river  ^^La  PloUa'^  and  its  tributaries, 
asking  increased  compensation,  rep(ni : 

That  after  full  consideration,  and  with  a  strong  desire  to  mark  in 
some  waj  their  hiffh  appreciation  of  the  merits  of  Uie  officers  engaged 
in  this  service,  and  of  tne  probable  consequences  to  the  commercial 
interests  of  the  country  and  to  the  cause  of  geographical  knowled^e^ 
the  committee  are  unable  to  recommend  a  grant  of  the  prayer  of  the 
petition. 

The  duties  of  those  engaged  in  this  expedition  have  been  faithfully 
and  skilfoUy  performed.  The  adverse  conclusion  which  the  commits 
tee  have  been  forced  to  adopt,  upon  the  question  of  allowing  the  com- 
pensation asked,  rests  upon  general  principles,  and  upon  views  of 
the  impolicy  of  a  system  of  extra  compensation  in  particular  cases, 
which  have  been  more  fully  set  forth  in  a  report  this  day  submitted 
upon  the  petition  of  officers  connected  with  the  recent  expedition  to 
the  North  Pacific  ocean  and  Behring's  straits.  If  the  decision  of  the 
question  on  granting  the  allowance  depended  upon  the  merit,  the 
skill,  the  fidelity,  or  the  efficiency  of  those  who  ask,  or  even  upon  the 
importance  and  the  probable  results  of  the  expedition  in  which  they 
had  been  engaged,  the  committee  would  have  no  hesitation  in  recom- 
mending a  grant  of  what  is  asked ;  but  for  the  reasons  set  forth  in 
the  report  su[)ove  referred  to,  they  believe  that  the  interests  of  the  ser- 
vice forbid  a  repetition  of  these  extra  allowances,  and  they  are  there- 
fore compelled  to  recommend  a  denial  of  the  petition. 

The  committee  deem  it  proper  to  add,  that  the  accounting  officers 
of  the  department  estimate  that  upwards  of  forty  nine  thousand  dol- 
lars will  be  required  to  apply  to  those  engaged  in  this  expedition  the 
principle  of  extra  allowance  which  is  asked.  They  recommend  the 
adaption  of  the  following  resolution: 
Besdvedy  That  the  prayer  of  the  petition  be  denied. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbroart  12, 1657. — Submitted,  an4  ordered  to  be  priated. 


Mr.  Fish  made  the  following 
REPORT. 

The  Commitiee  on  Naval  Affairs ^  to  whom  was  re/erred  the  petition  of 
Lieutenants  J.  M.  BrookOj  Thomas  Scott  Fillebrotvn,  and  J.  JH, 
Busselly  of  the  United  States  navy^  officers  ^  the  late  exploring  and 
surveying  eocpedition  to  the  North  Padficy  Cfhina  seas,  and  Behring's 
straits  J  report: 

The  petitioners  allege  that  they  were  ordered  to  the  expedition  to 
do  the  duty  of  lieutenants  ;  that  these  orders  subjected  them  to  the 
expenses  of  a  grade  higher  than  that  of  which  they  received  the  pay ; 
that  their  expenses  were  increased  by  the  character  of  the  only  ports 
at  which  they  could  obtain  supplies  for  long  voyages  in  unknown 
seas  ;  that  the  number  of  officers  upon  whom  the  execution  of  the 
duties  of  the  cruise  were  devolved  was  less  than  the  allotted  comple- 
ment of  a  ship  of  war  of  the  same  class  in  the  ordinary  routine  of 
cruising  ;  and  they  therefore  pray  that  they  be  granted  the  same  pay 
and  allowances  that  were  granted  to  the  officers  of  similar  grades  in 
the  preceding  exploring  and  surveying  expedition  commanded  by  Cap- 
tain Wilkes. 

The  petition  does  not,  in  terms^  ask  the  increased  pay  for  any  of 
the  officers  attached  to  the  expedition,  except  the  three  petitioners ; 
and  the  fact  stated  by  them  that  they  were  ordered  to  do  the  duties  of 
a  grade  higher  than  that  of  which  they  received  the  pay  does  not 
apply  to  all  of  the  officers  engaged.  Nevertheless  the  prayer  of  the 
petition  necessarily  involves  the  policy  and  the  propriety  of  making 
the  allowance  asked  for  to  all  who  were  attached  to  the  expedition. 

The  petitioners  have  received  their  pajr  according  to  their  respective 
grades  as  established  by  law.     The  policy  of  the  government,  with 
respect  to  the  compensation  of  officers  temporarily  discharging  the 
duties  of  a  higher  grade,  is  well  settled,  and  has  been  frequently 
affirmed  by  Congress.    The  committee  do  not  feel  justified  in  recom- 
mending a  departure  from  the  established  rule  on  this  point,  while 
they  are  not  prepared  to  deny  that  the  rule,  which  has  oeen  delibe- 
rately established  by  law,  does  occasionally  operate  hardly  upon  indi- 
vidual officers,  or  that  it  may  have  done  so  with  regard  to  the  peti- 
tioners ;  they  believe  that  the  general  interests  of  the  service  require, 
in  this  respect,  a  riff  id  adherence  to  the  established  rule  of  law.     If 
that  rule  be  founded  in  error,  it  should  be  exchanged  for  another  that 
vrill  apply  generally,  and  to  all  the  officers  of  the  navy.     It  should 
not  be  relaxed  in  individual  cases.     The  efficiency  and  the  moral  toa 
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of  the  navj  are  injured  by  any  encouragemeDt  held  out  to  its  officers 
to  seek  at  the  hands  of  Congress  special  legislation,  whether  of  ex- 
emptions or  of  allowances,  in  individual  or  particular  instances. 

The  rule  for  the  assignment  to  duty  of  officers  in  the  navy  is  in- 
tended, in  the  long  run,  to  give  to  each  an  equal  average  of  the 
pleasant,  easy,  and  inexpensive  duty,  as  well  as  of  that  which  (like 
the  service  in  which  the  petitioners  were  engaged)  is  arduous,  exposed 
and  expensive  ;  and  thus  an  adherence  to  a  uniform  rule  of  compensa- 
tion works  neither  injustice  nor  hardship. 

But  the  alleged  assignment  to  the  duties  of  a  higher  grade  than 
that  of  which  they  received  the  pay,  is  not  the  principal  ground  upon 
which  the  request  for  extra  compensation  is  rested.  It  is  urged,  in  be- 
half of  those  engaged  in  this  expedition,  that  its  character  was  pecu- 
liar, and  of  a  scientific  nature  ;  that  it  resembles  in  this  respect  the 
Wilkes  expedition ;  and  that  it  assimilates  to  the  expeditions  to  Chile 
and  the  Amazon  ;  that  extra  compensation  was  allowed  to  the  officers 
engaged  in  those  expeditions^  and^  there/o-rey  should  be  allowed  in  this 
instance  also. 

The  committee  append  to  this  report  a  letter  from  the  Secretary  of 
the  Navy,  showing  the  character  and  duration  of  service  in  this  expe- 
dition. 

They  concur  with  the  Secretary  in  his  estimate  of  the  fidelity  and 
skill  with  which  the  duties  were  performed  ;  and  they  entertain  a  con- 
fident hope  that  the  results  of  the  expedition  will  reflect  credit  and 
honor  upon  those  engaged  in  it,  and  will  promote  the  cause  of  science 
and  advance  geographical  knowledge,  and  will  inure  to  the  benefit  uf 
the  commercial  interests  of  the  country  and  of  the  world. 

While  according  to  those  engaged  in  the  expedition  high  commen- 
dation for  theirlJfaithful  and  skillful  discharge  of  important  and  ardu- 
ous duties,  the  committee  cannot  recommend  a  grant  of  the  prayer  of 
the  petition. 

In  arriving  at  this  conclusion,  they  are  not  in  any  degree  influenced 
by  a  consideration  of  the  amount  which  a  grant  of  the  petition  would 
involve.  The  Fourth  Auditor  states  that  ''the  officers  and  men  of 
the  Behring's  straits  expedition,  if  paid  as  those  connected  with  the 
exploring  expedition  under  Captain  Wilkes  were  paid,  would  receive 
for  extra  compensation  about  f67,000,  engineers  Wng  excluded,  of 
which  class  there  were  none  on  the  latter  (Wilkes)  expedition." 

The  committee  have  not  deemed  it  important  to  inquire  how  much, 
in  addition  to  the  $57,000,  would  be  required  to  pay  the  engineers. 

They  are  of  opinion  that  the  precedent  set  by  the  extra  allowance 
to  the  Wilkes'  expedition,  although  followed  by  similar  allowances  in 
other  cases,  was  erroneous  ;  and  that  the  consequences  have  been  in- 
jurious, and  ought  to  be  arrested. 

If  it  were  a  correct  principle  that  officers  are  to  be  compensated, 
pecuniarily,  in  proportion  to  the  value  of  their  services,  whether  mil- 
itary or  scientific,  the  committee  would  not  hesitate  to  recommend  an 
extra  compensation  to  those  engaged  in  the  Behring's  straits  and  North 
Pacific  survey.  But  they  deny  the  correctness  of  the  principle;  and, 
moreover,  it  might  be  difficult  to  measure,  by  the  standard  of  money, 
the  value  and  the  ultimate  results  to  science,  to  geographieal  knowl- 
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edge,  and  to  the  commercial  interests  of  the  expedition  under  consid- 
eration,  and  others  of  a  similar  character  which  have  heen  conducted 
hj  our  officers  and  men  in  other  parts  of  the  world. 

It  is  the  duty  of  the  officers  or  our  nary  to  perform  the  service  to 
which  they  may  he  assigned  to  the  hest  of  their  ahility.  Exposure, 
and  peril,  and  hardship  are  incident  to  the  profession  which  they 
voluntarily,  if  not  anxiously,  enter  upon.  And  if  they  add  to  the 
world's  state  of  science,  or  to  their  country's  glory,  their  best  reward 
is  in  the  reputation  which  necessarily  follows,  and  is  proportioned  to 
the  contribution  which  they  may  have  made.  It  has  the  advantage, 
too,  of  increasing,  and  of  growing  brighter  as  time  and  experience 
develop  the  value  of  such  contribution. 

The  committee  see  no  reason  for  granting  these  extra  allowances, 
derived  by  analogy  to  the  system  of  other  nations,  wherein  extra  com- 
pensation is  regtdarly  allowed  for  what  is  called  surveying,  or  scientific 
employment.  Every  nation  adopts  its  system,  and  adapts  its  rate  of 
compensation  according  to  its  own  jjolicy.  Where  employment  or 
promotion  is  an  object  of  favoritism,  it  will  naturally  follow  that  dif* 
lerent  rates  of  compensation,  within  the  same  grade  and  rank,  must 
be  provided.  Hence  this  system  of  additional  pay  on  peculiar  services 
in  the  navies  of  some  other  powers. 

But  our  government  has  nicely  determined  to  adopt  a  uniform  rate 
of  compensation  for  officers  of  the  same  grade.  All  who  are  qualified, 
and  competent  for  any  peculiar  duty,  in  turn,  have  the  opportunity^ 
or  are  required  to  discharge  such  duty,  whether  it  be  one  of  labor, 
and  peril,  and  hardship,  or  of  ease,  comfort,  and  honor. 

Great  Britain,  whose  system  of  increased  compensation  for  what  is 
called  scientific  service  is  principally  cited  as  a  reason  for  our  adoption 
of  a  similar  practice,  has  also  a  system  of  promotion,  widely  differing 
froja  our  own.  It  may  be  nominally  for  merit  or  for  distinguished 
service,  and  such,  doubtless,  is  often  the  case ;  but  it  is  equally  true 
that  favoritism  is  frequently  the  cause  of  promotion  as  well  as  of 
assignment  to  the  duties  to  which  increased  compensation  is  attached. 

The  policy  of  this  government  has  been  to  avoid  the  possibility  of 
partiality  in  promotion  of  its  naval  officers  by  making  it  depend,  as 
strictly  as  possible,  upon  seniority  of  rank. 

The  frequent  instances  which  have  occurred  of  allowing  extra  com** 
])ensation  for  particular  services,  commencing  with  the  Wilkes  expedi- 
tion, have  almost  grown  into  a  system ;  so  that  every  expedition,  in  a 
slight  degree  varying  from  the  most  common  routine  of  the  service, 
is  Drought  before  Congress  for  an  extra  allowance  of  pay. 

The  committee  are  deeply  impressed  with  the  necessity  of  arresting 
this  tendency.  They  believe  that  it  must  lead  to  discreait  the  service 
in  the  public  estimation ;  to  substitute  fin  time)  a  spirit  of  greed  in^ 
stead  of  that  spirit  of  patriotism  and  that  love  of  glory  and  of  fame 
which  have  hitherto  characterized  the  officers  of  oUr  navy,  and  that 
it  will  inevitably  introduce  the  means  and  the  opportunity  of  undue 
and  improper  partialities  and  favors  into  a  service  whose  efficient  ex-* 
istence  depends  upon  their  entire  exclusion.  They  believe  that  amone 
the  bad  but  inevitable  consequences  resulting  from  the  system  which 
is  growing  up  upon  the  precedent  of  the  former  extra  allowances  are 
to  be  found  the  dissatisfaction  of  those  not  participating  in  its  bounties, 
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the  institution  of  invidious  comparisons  and  contrasts,  the  fostering 
of  jealousies,  and  a  tendency  to  exaggerate  the  hardships  of  the  par- 
ticular service  in  which  each  one  is  engaged. 

The  committee  feel  the  less  reluctance  in  the  expression  of  these 
views  and  in  the  recommendation  with  which  they  will  conclude  their 
report,  because  of  their  high  appreciation  of  the  distinguished  merit 
and  exemplary  conduct  of  the  officers  engaged  in  this  expedition.  If 
the  system  of  extra  compensation  for  peculiar  services  is  to  be  con- 
tinued, no  more  meritorious  case  than  the  present  has  occurred. 

But  the  committee  are  unanimous  in  the  opinion  that  the  system  is 
wrong  and  ought  to  be  arrested.  They  therefore  recommend  the  adop- 
tion of  the  following  resolution : 

Resolved  J  That  the  prayer  of  the  petitioners  be  denied. 


Navy  Depabtment, 

August  1,  1866. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation of  the  29  th  ult.,  enclosing  a  ^^  memorial  of  the  officers  and  men 
of  the  surveying  and  exploring  expedition  to  the  China  seas  and 
Behring's  straits,"  and  asking  to  be  ^^  informed  of  the  character  and 
duration  of  service  in  said  expedition." 

The  expedition  in  which  the  memorialists  were  employed — consist- 
ing of  the  sloop  Yincennes,  brig  Porpoise,  schooner  Fenimore  Coop- 
er^ steamer  John  Hancock,  and  store-ship  John  P.  Kennedy — was 
authorized  by  an  act  of  Congress,  approved  August  31,  1852,  and 
sailed  from  the  United  States  for  the  contemplated  purposes  in  June 
1853.  It  reached  the  coast  of  China  in  the  spring  of  1854.  Owing 
to  the  civil  war  then  raging  in  China,  the  vessels  of  the  expedition 
were  employed  in  that  neighborhood  until  September  following  for 
the  protection  of  American  interests  when,  with  the  exception  of  the 
John  P.  Kennedy,  which  was  turned  over  to  the  East  India  squad- 
ron, they  sailed  from  Hong  Kong  to  the  northward  for  surveying 
purposes.  The  Vincennes,  Fenimore  Cooper  and  John  Hancock  re- 
turning to  Hong  Kong  in  February,  1855— the  Porpoise  in  the  mean- 
time having  been  lost — ^they  sailed  again  in  March  on  a  survey  to  the 
North  Pacific  and  Behring's  straits.  On  their  return  home  they  ar- 
rived at  San  Francisco  in  October,  1855,  where  the  Fenimore  Cooper 
and  John  Hancock  were  put  out  of  commission,  some  of  the  officers 
having  been  transferred  to  the  Vincennes,  and  others  ordered  to  the 
Atlantic  States,  via  the  Isthmus.  The  Vincennes  arrived  at  New 
York  July  13,  1856. 

For  a  fuller  statement  of  the  progress  and  service  of  the  expedition, 
you  are  respectfully  referred  to  my  annual  official  reports  of  1853, 1854, 
and  1855. 

The  duties  of  the  expedition  have  been  faithfully  and  skillfully  per- 
formed, and  were  of  an  exposed  and  trying  nature.  The  memorial  is 
herewith  returned. 

I  am,  very  respectfully,  your  obedient  servant, 

Hon.  8.  R.  Malloby,  J.  C.  DOBBIN. 

Ch,  Com.  Naval  AffairSy  U.  S.  Senate. 
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FsBftVAKT  13, 1857. — Submitted  and  ordered  to  be  printed 

Mr.  DoDGB  made  the  following 

REPORT. 

The  Committee  on  Commerce^  to  whom  was  referred  the  memorial  of  the 
cUy  council  of  Burlington,  lowa^  praying  an  appropriation  for  the 
construction  of  a  building  for  the  accommodation  of  the  customrhouse^ 
United  States  courts  and  post  officCy  report  against  the  prayer  of  the 
memorialists  J  for  the  reasons  set  forth  in  the  foUomng  letter  of  the 
Secretary  of  the  Treasury  y  and  ask  that  the  report  he  printed: 

Trbasurt  Department, 
December  30,  1866. 

Sir:  I  hare  had  the  honor  to  receive  your  letter  of  the  ITth  instant, 
enclosing  a  resolution  of  the  Senate,  which  instructs  the  Committee 
on  Commerce  to  inquire  into  the  expediency  of  providing  by  law  for 
the  construction  of  a  building  at  Burlington,  ui  the  State  of  Iowa,  for 
the  accommodation  of  the  surveyor  of  the  port,  as  a  custom-house, 
for  a  post  office,  and  for  the  use  of  the  district  court  of  the  United 
States,  which  is  held  at  that  place ;  and  on  behalf  of  said  committee, 
70U  ask  me  for  such  information  and  suggestion^  on  the  subject  as 
may,  in  my  opinion,  be  proper  and  conducive  to  the  public  interests. 

In  reply,  I  beg  leave  to  state  that  Burlington  was  made  a  port  of 
delivery  by  the  act  of  August  31,  1852.  Upon  reference  to  the  books 
of  the  Begister  of  the  Treasury,  it  appears  tnat  there  is  no  tonnage  at 
the  port,  nor  exports  or  imports,  and  no  duty  collected,  except  on 
imports  into  other  di&tricts,  where  the  articles  are  weighed,  measured 
or  ganged,  and  appraised,  and  the  duties  liquidated.  The  result  of 
this  course  of  business,  as  between  Burlington  and  other  places,  is 
that  there  is  no  customs  business  left  to  be  done  at  the  former,  except 
the  storage  and  delivery  of  the  goods  upon  receipt  of  the  ascertained 
duties.  But  one  officer,  to  wit:  the  surveyor,  is  consequently  em- 
ployed at  Burlington,  and  no  provision  is  necessary  for  an  office. 

It  has  not  been  the  policy  of  Congress  to  construct  buildings  for 
the  accommodation  of  post  offices  and  the  United  States  courts,  except 
in  combination  with  the  custom-house  officers.  At  this  place  there  is 
no  occasion  for  providing  for  officers  of  the  customs^  and  no  reason  is 
perceived  for  providing,  independently  of  them,  for  the  other  establish- 
ments mentioned. 
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The  committee  is  aware  that  an  appropriation  was  made  hj  the  act 
of  August  4y  1854,  for  building  a  marine  hospital  at  Burlington,  for 
which  a  site  has  been  purchased  and  arrangements  made  for  commenc- 
ing the  work. 

under  these  circumstances,  I  do  not  feel  at  liberty  to  recommend  an 
appropriation  for  a  custom-house,  &c.,  as  proposed  in  the  resolution 
of  inquiry. 

The  resolution  is  returned. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 
Secretary  of  the  Trectwry. 
Hon.  Henbt  Dodge, 

Chairman  Committee  of  Commerce  U.  8.  Senate. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBftVAKT  12, 1857. — Submitted,  and  ordered  to  be  printed. 


Mr.  DoDGB  made  the  following 

REPORT. 

The  Committee  on  Commerce,  to  whom  was  referred  the  petition  of 
citizens  of  Castine,  praying  the  passage  of  a  law  for  the  construction 
of  a  new  custom-house  at  that  place,  report  against  the  prayer  of  the 
petitioners,  for  the  reasons  set  forth  in  the  following  letter  of  the  Sec- 
retary of  the  treasury,  and  ask  that  the  report  he  printed : 

Trbasubt  Departmbnt, 

January  31,  1857. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  yours  of  the 
28th  instant,  transmitting  the  petition  of  certain  citizens  of  Castine, 

E raying  the  passage  of  a  law  tor  the  construction  of  a  new  custom- 
ouse  at  that  place,  which  is  herewith  returned. 
In  reply  to  your  request^for  such  information  and  suggestions  on  the 
suhject  as  I  think  proper,  I  have  to  say,  that  the  revenue  from  cus- 
toms at  the  port  of  Castine  is  hut  little  more  than  half  the  expense  of 
collecting  it,  although  the  force  employed  is  hut  small.  During  the 
past  four  years  the  expenses  of  collecting  have  exceeded  the  revenue 
collected  in  the  sum  of  |T,368  24. 

In  view  of  these  facts,  the  department  does  not  deem  that  the  puhlic 
interest  or  the  circumstances  of  the  case  demand  an  appropriation  for 
anew  huilding. 
I  have  the  honor  to  he,  very  respectfully,  your  obedient  servant, 

JAMES  aUTHRIE, 
Secretary  of  (he  Treasury, 
Hon.  Hknrt  Dodge, 
Cliairman  Committee  on  Commerce,  Senaie  Chamber. 
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Fdeuabt  12, 1867. — Submitted,  and  ordered  to  be  printed. 


Mr.  Dodge  made  the  following 

REPORT. 

The  Committee  on  Commerce^  to  whom  was  referred  the  petition  of 
the  Board  of  Trade  of  Portland,  Maine,  praying  the  modification  of 
the  revenue  laws,  so  as  to  have  a  revenue  steam  cutter  on  that  coasti 
report  against  the  prajer  of  the  petitioners,  for  the  reasons  set 
forth  in  tne  following  letter  of  the  Secretary  of  the  Treasury,  and  ask 
that  the  report  be  printed : 

Tbsasubt  Depabtmbnt,  July  21,  1856. 

Sir:  I  have  duly  considered  the  memorial  of  the  Board  of  Trade  of 
the  city  of  Portland^  which,  at  the  instance  of  the  Committee  on 
Commerce,  yon  placed  some  days  since  in  my  hands,  praying  that 
provision  may  be  made  for  a  steam  revenue  cutter  in  that  district.  It 
IS  proposed  by  the  memorialists  that  the  cutter  to  be  provided  shall 
not  cost  more  than  one  hundred  thousand  dollars,  and  shall  cruise 
between  Portsmouth  and  Mount  Desert,  a  distance  of  one  hundred 
and  fifty  miles  of  coast,  for  the  purpose  of  relieving  vessels  approach- 
ing it  in  distress. 

Similar  applications  have  been  made,  and,  I  believe,  are  now  before 
Congress,  for  steam  cutters  to  be  stationed  at  New  York  and  at  San 
Francisco,  and  with  the  like  view  of  affording  relief  to  vessels  ap- 
proaching in  distress. 

Upon  the  subject  of  these  applications,  I  beg  leave  to  say  that  the 
two  objects  of  protecting  the  revenue  on  the  one  hand,  and  affording 
relief  to  vessels  on  the  other,  cannot,  as  experience  has  shown,  be  ad- 
vantageously combined,  and  the  service  required  be  performed  by  one  • 
and  the  same  vessel. 

The  idea  of  affording  relief  to  commerce  in  the  manner  proposed 
originated  in  1837.  In  that  year  an  act  was  passed  ^^authorizing  the 
President  to  cause  any  suitable  number  of  public  vessels,  adapted  to 
the  purpose,  to  cruise  upon  the  coast  in  the  severe  portion  of  the 
season,  when  the  public  service  will  allow  of  it,  and  to  afford  such 
relief  to  distressed  navigators  as  their  circumstances  and  necessities 
may  require. ' '  The  duty  therein  enjoined  was  unfortunately  devolve^ 
upon  the  revenue  cutters,  and  by  leading  to  the  gradual  introduction 
into  the  service  of  a  larger  class  of  cutters  and  an  increased  comple- 
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ment  of  men,  has,  besides  verj  much  increasing  the  expense,  rendered 
them  less  fit  and  less  able  to  perform  their  proper  duties  in  the  pro- 
tection of  the  revenue.  Vessels  drawing  more  than  five  or  six  feet 
water,  and  of  a  burden  over  about  ninety  tons,  are  unable  to  enter 
the  rivers,  creeks,  and  bayous  where  smuggling  is  to  be  apprehended, 
and  are  therefore  unfit  for  revenue  cutters.  On  the  other  hand,  ves- 
sels of  this  draught  and  burden  are  wholly  inadequate  to  a£ford  re- 
lief;  and,  besides,  whilst  cruising  for  the  purpose  of  relief,  would  be 
off  the  ground  where  the  greatest  danger  to  the  revenue  is  involved. 
So  far,  therefore,  from  concurring  in  the  proposition  to  employ  lareer 
vessels,  to  be  propelled  by  steam  as  revenue  cutters,  in  order  to  be- 
ing en^loyed  to  furnish  relief  on  the  coasts  of  their  respective  dis- 
tricts, 1  am  obliged,  from  the  experience  before  me,  to  express  my 
conviction  of  its  inexpediency  ;  and  further,  that  the  effort  to  unite 
the  incompatible  duties  in  question  should  be  wholly  abandoned. 

Should  Congress,  as  a  distinct  measure,  determine  to  give  aid  to 
vessels  approaching  the  coast  in  seasons  of  danger,  a  very  considera- 
ble sum  would  be  required,  and  a  very  large  outlay  would  be  involved. 
Provision  must  be  made  not  only  for  Portland  and  the  limits  of  coast 
contained  in  the  memorial,  but  for  Boston,  New  London,  New  Tork, 
Philadelphia,  Baltimore,  Norfolk,  Savannah,  Charleston,  Mobile, 
New  Orleans,  and  Qalveston,  &c.,  as  well  as  for  the  Pacific  coast. 
Nor  would  one  steam-vessel  be  sufficient  for  each  of  the  said  districts, 
and  the  coast  lying  upon  them.  The  service  being  provided,  it  would 
be  expected  of  the  government  to  make  it  effective,  and  two,  and  in 
some  instances,  three  or  four  vessels  would  be  found  necessary.  The 
probability  is,  that  a  fleet  of  eight  or  ten  vessels  would  be  required 
for  the  Pacific  coast  alone. 

It  is  doubtless  true  that  the  nation  is  abundantly  able  to  defray  all 
the  expense  of  such  vessels,  as  of  any  just  object  of  national  policy ; 
but  the  expense  to  be  anticipated  is,  at  least,  sufficiently  large  to 
make  that  expense  a  proper  subject  of  consideration,  and  whether  the 
end  in  view  cannot  be  accomplished  in  a  different  mode  and  without 
any  or  at  a  much  less  expense. 

It  is  not  improbable  that  the  public  vessels  of  the  navy  were  in 
view  of  Congress  in  passing  the  act  of  1837,  as  much  or  more  than 
the  public  vessels  employed  for  the  protection  of  the  revenue.  In 
time  of  peace  no  inconvenience  could  arise  from  assigning  the  smaller 
*  vessels  of  the  navy  to  this  service.  Their  size  wouM  adapt  them  to 
it,  and  th^duty  would  furnish  a  salutary  employment  and  school  of 
practice  an.d  improvement  for  its  officers. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 

Hon.  H.  Hamlin, 

Chairman  Commiitee  of  Commerce  j  U.  8.  Senate. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


FiBKUART  12,  1857. — Ordered  to  be  printed. 

Mr.  Jones,  of  Tennessee,  made  the  following 
REPORT. 

[To  acoompanj  bill  S.  587.] 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  meaaaqe 
of  the  President  of  the  United  States j  oommunicaiing  the  adt  of  the 
legidaiure  o/TennesseSy  respecting  the  purchase  of  the  ^^  Hermitage/' 
for  the  purpose  of  tendering  it  to  the  government  of  the  United  States  to 
be  used  as  a  site  for  a  branch  of  the  Military  Academy  at  West  Pointy 
having  had  the  same  under  consideration ^  report : 

The  President  commanicates  to  the  Senate  the  letter  of  the  governor 
of  the  State  of  Tennessee,  dated  Nashville,  Decemher  18,  1856,  cover- 
ing a  cop7  of  the  act  of  the  legislature  of  the  State  passed  Fehruarj 
11,  1856,  in  which  the  legislature  tenders  to  the  government  five 
hundred  acres  of  land  of  the  late  residence  of  ex-President  Jackson, 
deceased,  including  the  mansion,  tomh,  and  other  improvements, 
known  as  the  ''Hermitage,"  upon  the  condition  that  it  be  used  hy 
the  government  as  a  site  for  a  branch  of  the  Military  Academy  at 
West  Point. 

The  State  of  Tennessee,  with  patriotic  liberality,  purchased  from 
its  late  proprietor^  at  a  cost  of  $48,000,  ''five  hundred  acres"  of  the 
homestead  of  the  late  General  Jackson,  with  the  view  of  tendering 
the  same  to  the  United  States  upon  the  terms  and  conditions  men- 
tioned in  said  act,  provided  the  same  be  accepted  within  two  years 
from  the  expiration  of  the  session  of  the  legislature  at  which  the  act 
was  passed.  So  that  it  only  remains  for  Congress  to  accept  this  mu- 
nificent ofier  of  the  State  within  the  time  specified,  or  to  refuse  to 
second  the  efibrt  of  that  State  to  establish  within  its  limits  a  branch 
of  an  institution  which  has  long  served  to  furnish  to  our  army  many 
of  its  best  officers — ^to  our  country,  some  of  its  brightest  ornaments. 

The  United  States  Military  Academy  at  West  Point  was  established 
by  act  of  Congress  in  1802 ;  and  as  then  constituted,  with  but  little  in- 
crease in  its  accommodations,  or  in  the  number  of  its  officers  or  pro- 
fessors, has  continued  for  fifty-five  years,  under  the  fostering  care  of 
the  government,  to  supply  to  our  army  young  officers  well  skilled  in 
0ach  branches  of  military  education  as  render  them  efficient  for  the 
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discharge  of  such  duties  as  necessarily  devolve  upon  them  under  their 
commissions. 

All  who  admit  the  necessity  which  suggested  the  estahlishment  .f 
West  Point  Academy  more  than  half  a  century  ago,  with  our  infant 
army  and  limited  territory,  must  readily  acknowledge  that  oar  army, 
now  spread  over  thousands  of  miles,  and  our  almost  unlimited  terri- 
tory, loudly  call  for  a  commensurate  increase  in  that  institution,  by 
establishing  branches  of  it  in  other  sections  of  the  country'. 

West  Point  has  long  since  ceased  to  be  an  experiment ;  it  now  nnm- 
bers  among  its  alumni  some  of  our  most  distinguished  statesmen, 
civilians,  army  officers,  and  cabinet  ministers ;  and  the  success  of  our 
arms  in  the  several  wars  in  which  we  have  been  engaged  has  been 
owing,  in  a  great  degree,  to  the  superior  skill  of  our  engineers,  to 
whose  plans  of  campaign  may  be  attributed  the  brilliant  victoriei 
which  have  ever  percned  upon  our  banners.     The  legislature  of  Ten- 
nessee, aware  of  tne  ^reat  advantages  of  this  institution  to  the  coan- 
try,  desire  to  extend  its  usefulness  by  locating  a  branch  of  it  within 
their  State,  and,  with  that  view,  propose  to  donate  to  the  United 
States  that  beautiful  spot,  the  late  residence  of  the  distinguished  ex- 
President  Jackson,  embracing  within  its  five  hundred  acres  his  man- 
sion, tomb,  &c. — a  place  remarkable  not  only  for  the  beauty  and  de- 
lightfulness  of  its  situation,  but  also  admirable  for  its  salubrity  and  its 
unexampled  adaptation  for  the  purposes  for  which  it  is  now  proffered 
to  the  government. 

The  State  of  Tennessee,  filled  with  admiration  of  and  veneration  for 
the  character  of  the  hero  who  rendered  such  important  services  to  his 
country  in  the  time  of  danger  as  did  the  immortal  Jackson,  desire  to 
perpetuate  his  name  upon  the  spot  where  he  lived,  and  where  his  re- 
mains now  rest,  by  erecting  over  the  ashes  of  that  wonderful  man  a 
monument  of  which  not  only  Tennessee  may  be  justly  proud,  hut 
which  the  world  may  admire. 

The  committee,  therefore,  highly  appreciating  the  motives  which 
prompted  the  State  of  Tennessee  to  make  this  liberal  tender  to  the 
government,  and  believing  that  the  best  interests  of  the  country  re- 
quire that  a  branch  of  the  Military  Academy  at  West  Point  should 
be  established  at  the  "Hermitage,"  report  a  bill  authorizing  the 
President  to  accept  the  donation  upon  the  terms  and  conditions  pro- 
posed. 
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Mr.  Brodhbab  made  the  following 
REPORT. 

[To  accompany  bill  8.  589.] 

The  Committee  of  ClaimSy  to  whom  waa  referred  the  report  of  (he  Court 
of  Claims  in  the  case  of  John  Ericsson^  report  : 

This  claim  is  for  the  services  of  Captain  Ericsson  in  planning  and 
superintending  the  construction  of  the  steamer  '<  Princeton'"  and  its 
machinery.  , 

The  court  is  unanimous  in  opinion  that  the  sum  of  thirteen  thou- 
sand nine  hundred  and  thirty  aollars  is  due  to  Captain  Ericsson,  for 
the  payment  of  which  they  resubmit  a  bill,  in  which  the  committee 
concur.     The  opinion  of  the  court  is  hereto  annexed. 


IN  THE  COURT  OP  CLAIMS. 

JOHN  ERICSSON  m.  THE  UNITED  STATES. 

The  opinion  of  the  court  was  delivered  by  Scarburgh,  J. 

By  an  act  of  Congress  approved  March  3,  1839,  it  was  made  'Hhe 
duty  of  the  Secretary  of  the  Navy,  under  the  direction  of  the  Presi- 
dent, to  make  preparations  for,  and  to  commence,  the  construction  of 
three  steam  vessels  of  war,  on  such  models  as  shall  be  most  approved, 
according  to  the  best  advices  they  can  obtain,  or  to  complete  the  con* 
stmction  of  one  such  vessel  of  war,  upon  a  model  so  ap{)roved  as,  in 
the  opinion  of  the  President^  shall  be  best  for  the  public  interest,  and 
nest  conformable  to  the  demands  of  the  public  service ;'"  and  to  enable 
the  department  to  carry  into  effect  this  requirement,  an  appropriation 
of  three  hundred  thousand  dollars,  subject  to  certain  restrictions,  waa 
made.— (5  Stat,  at  Large,  ch.  95,  §  2,  p.  364.) 

By  an  act  of  Congress  approved  July  20,  A.  D.  1840,  a  similar 
appropriation  of  the  mrther  sum  of  three  hundred  and  forty  thousand 
dollars  was  made,  for  the  purpose  of  completing  the  two  steam  ves- 
sels which  had  been  commence. 

By  an  act  of  Congress  approved  March  3,  A.  D.  1841,  an  appro- 
Digitized  by  ^OOQIC 


2  JOHX   ERICSSON. 

priation  of  the  further  sum  of  four  hundred  thousand  dollars  wai 
made,  to  he  expended  in  building  and  equipping  war  steamers  of 
medium  size. 

On  the  11th  day  of  September,  A.  D.  1841,  the  Secretary  of  the 
Navy,  by  a  letter  of  that  aate,  addressed  to  the  president  of  the  nayy 
board,  directed  the  board  of  navy  commissioners  to  cause  to  be  built 
two  steam  vessels  of  war— one  on  Captain  Stockton's  plan,  not  ex- 
ceeding six  hundred 'tons ;  and  one  on  that  of  Lieutenant  Hunter,  not 
to  exceed  three  hundred  tons.  Afterwards  the  acting  Secretarf  of 
the  Navy,  by  a  letter  dated  the  22d  day  of  September,  A.  D.  1841, 
addressed  to  Captain  B.  F.  Stockton,  United  States  navy,  informed 
him  of  the  direction  which  had  been  given  to  the  board  of  navy  com- 
missioners, and  ordered  him  to  superintend  the  building  of  the  steamer 
of  six  hundred  tons,  under  the  direction  of  the  commandant  of  the 
navy  yard  at  Philadelphia,  making  to  him,  from  time  to  time,  during 
the  progress  of  the  work,  such  suggestions  as  he  (Captain  Stockton) 
mignt  tnink  proper. 

Captain  Stockton,  in  a  letter  addressed  by  him  to  the  petitioner, 
dat^d  October  2,  A.  D.  1841,  expressed  a  wish  to  see  and  converse 
with  him  on  the  subject  of  the  construction  of  the  steamship,  the 
building  of  which  he  had  received  orders  to  superintend.  An  inter 
v^ew  took  place  between  them,  and  Captain  Stockton,  in  a  letter  to 
the  petitioner,  dated  the  8th  day  of  October,  A.  D.  1841,  requested 
the  petitioner  to  make  the  drawings  of  a  ship  with  the  dimensions 
they  had  previously  spoken  of.  In  subsequent  letters,  marked  in  the 
printed  document  (*' Exhibit  A")  on  file  in  this  case,  **No.  16," 
*'No.  IT,"  "No.  18,"  and  "No.  19,"  Captain  Stockton  ga?e  the 
petitioner  further  and  more  particular  instructions  in  regard  to  the 
drawings  which  he  desired  him  to  make.  The  petitioner  complied 
with  the  request  of  Captain  Stockton  in  all  respects,  and,  in  conform- 
ity thereto,  made  the  drawings  and  performed  the  services  specified 
in  "Schedule  A,"  to  be  found  in  the  printed  document  above  men- 
tioned. 

The  ship  Princeton  was  constructed  according  to  these  drawings, 
and  the  result  was  entirely  satisfactory  to  Captain  Stockton,  and 
highly  advantageous  to  the  United  States.  Captain  Stockton  reported 
her  to  the  Secretary  of  the  Navy  as  "a  *full  rigged  ship'  of  great 
speed  and  power,  able  to  perform  any  service  that  can  be  expected 
from  a  ship  of  war."— (See  '*  Schedule  M"  of  "  Exhibit  A.") 

On  the  14th  day  of  March,  A.  D.  1844,  tlie  petitioner  presented 
his  claim  ("  Schedule  A"  of  '*  Exhibit  A")  for  compensation  for  his 
services  to  the  Secretary  of  the  Navy  ;  and  on  the  11th  day  of  May, 
A.  D.  1844,  it  was  rejected,  on  the  ground  that  Captain  Stockton,  in 
a  letter  to  the  Secretary  of  the  Navy,  had  stated  as  follows :  "  In  re- 
gard to  Captain  Ericsson's  bill,  which  was  sent  to  me  at  the  sam^ 
time,  I  must  say  that,  with  all  my  desire  to  serve  him,  I  cannot  ap- 
prove his  bill ;  it  is  in  direct  violation  of  our  agreement  as  far  as  it  j-* 
to  be  considered  a  legal  claim  upon  the  department." — (See  "Scheo 
uleP"  of  "Exhibit  A.") 

In  a  subsequent  letter  from  Captain  Stockton  to  the  Secretary  ^ 
the  Navy,  he  further  stated :  "  That  it  has  given  me  great  pleasure  tc 
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acknowledge,  upoD  all  proper  occasions,  the  services  of  Captaio  Erics- 
son's mechanical  skill  in  carrying  oat  my  well  intended  efforts  for  the 
benefit  of  the  country."  *  *  *  *  "I  have  invariably  given  him  to 
understand,  in  the  most  distinct  manner,  whenever  the  subject  was 
alluded  to,  that  I  had  no  authority  from  the  government  to  employ 
him;  and  that  if  he  received  anything,  that  it  must  be  altogether 
gratuitous  on  the  part  of  the  government ;  that,  considering  the  great 
opportunity  that  he,  as  an  inventor,  would  have  to  introduce  his  pat- 
ent to  the  world  by  the  aid  of  the  funds  of  the  government,  I  did  not 
think  it  proper  for  him  to  make  a  charge  for  their  application  to  the 
Princeton;  in  all  of  which  he  has  concurred,  as  far  as  I  know,  up  to 
the  time  of  the  presentment  of  his  extraordinary  bill." — (See  "  6B" 
of ''Exhibit  A.") 

In  a  letter  from  Captain  Stockton  to  the  petitioner,  written  in  July, 
A.  D.  1841,  he  says :  ''  In  making  up  the  estimate  for  the  cost  of  the 
ship,  it  will  be  necessary  to  consider  what  must  be  put  down  for  the 
use  of  your  patent  right.  It  will  be  necessary,  therefore,  for  you  to 
write  me  a  letter  stating  your  views  on  that  subject.  As  a  great 
effort  has  been  made  to  get  a  ship  built  for  the  experiment,  I  think 
you  had  better  say  to  me  in  your  letter  that  your  charge  will  hereaf- 
ter be  (if  the  experiment  should  prove  successful) ;  but,  as  this 

is  the  first  trial  on  so  large  a  scale,  I  am  at  liberty  to  use  the  patents, 
and  after  the  ship  is  tried,  government  may  pay  for  their  use  in  that 
ship  whatever  sum  they  may  deem  proper."  In  reply  to  this  letter, 
the  petitioner,  in  a  letter  to  Captain  Stockton,  dated  the  28th  day  of 
July,  A.  D.  1841,  said :  "  I  have  duly  received  your  communication 
on  the  subject  of  my  patent  right  for  the  ship  propeller  and  semi-cy- 
lindrical steam-engine  ;  in  reply  to  which  I  beg  to  propose,  that,  in 
case  these  inventions  should  be  applied  to  your  intended  steam  frigate, 
all  considerations  relating  to  my  charge  for  patent  right  be  deferrm  un- 
til after  the  completion  and  trial  of  the  said  patent  propeller  and  steam 
machinery.  Should  their  success  be  such  as  to  induce  government  to 
continue  the  use  of  the  patents  for  the  navy,  I  submit  that  I  am  enti- 
tled to  some  remuneration  ;  but,  considering  the  liberality  that  thus 
enables  me  to  have  the  utility  of  the  patents  tested  on  a  very  large 
scale,  and  the  advantages  which  cannot  fail  to  be  derived  in  conse- 
quence, I  beg  to  state,  that  whenever  the  efficiency  of  the  intended 
machinery  of  your  steam  frigate  shall  have  been  duly  tested,  I  shall 
be  satisfied  with  whatever  sum  you  may  please  to  recommend,  or  the 
government  see  fit  to  pay  for  the  patent  right." — (See  "  No.  12 ' '  and 
''No.  13"  of  "Exhibit  A.") 

In  a  letter  from  Captain  Stockton  to  the  Secretary  of  the  Navy, 
dated  February  T,  A.  D.  1853,  he  refers  to  his  letter  of  May  20,  A. 
D.  1844,  and,  amongst  other  things,  says :  "  In  that  letter  I  stated 
the  nature  of  Captain  Ericsson's  services  and  the  extent  of  the  depart- 
ment's obligation  to  him,  and  admitted  his  claim  to  such  compensa- 
tion from  the  government  as,  under  the  circumstances,  he  may  be  en- 
titled to. 

^'  Time  and  reflection  have  not  diminished,  but  rather  increased,  my 
estimate  of  the  nature  of  Captain  Ericsson's  services,  and  I  have  now 
the  honor  to  reiterate  my  former  opinion,  and  further  to  say,  that  the 
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fforernment  should  make  him  a  fair  and  reasonable  compensation  for 
his  time  and  expenses  while  engaged  in  superintending  the  construc- 
tion of  the  Princeton's  machinery,  &c.,  &c." 

The  services  rendered  by  the  petitioner  were  reasonably  worth  the 
amount  charged  by  him,  to  wit :  the  sum  of  fifteen  thousand  and 
eighty  dollars. — (See  the  deposition  of  Charles  W.  Copeland.) 

The  question  now  presented  for  our  consideration  is,  whether,  under 
these  circumstances,  the  petitioner  is  entitled  to  relief.  He  has  shown 
that  it  had  been  determined  by  the  proper  authority,  in  pursuance  of 
law,  to  build  the  steamer  Princeton,  and  that  to  effect  that  object  on 
the  plan  proposed,  and  on  which  she  was  in  fact  constructed,  the  very 
services  rendered  by  the  petitioner,  to  be  performed  either  by  him  or 
some  other  person,  were  indispensable.  It  is  insisted,  however,  that 
the  services  of  the  petitioner  were  rendered  gratuitously.  If  this  be 
true,  then  the  petitioner's  claim  cannot  be  sustained. 

In  support  of  the  proposition  that  the  petitioner's  services  were 
rendered  gratuitously,  it  is  urged,  first,  that  he  was  not  employed  by 
any  person  duly  authorized  to  employ  him  ;  and,  second,  that  the  tes- 
timony of  Captain  Stockton  is  direct  and  positive  that  they  were  thus 
rendered.     Nemo  proBsumitur  donare^  and  this  maxim  applies  with 

Seat  force  to  a  case  like  the  present,  where  the  object  on  which  the 
unty  is  to  be  bestowed  is  a  great  and  powerful  government,  in  pos- 
session of  abundant  means  for  all  its  legitimate  purposes. 

That  the  determination  to  build  the  steamer  Princeton,  precisely  on 
the  plan  on  which  she  was  built,  was  made  by  the  proper  authority, 
under  an  adequate  appropriation,  is  not  disputed,  and  is,  in  fact,  in- 
disputable. It  is  equally  clear  that  it  was  not  expected  that  her  con- 
struction could  be  effected  without  an  outlay  of  money.  In  order  to 
carry  out  the  object  contemplated,  it  was  necessary  to  employ  proper 
agents,  and  to  invest  them  with  the  authority  requisite  for  the  pur- 
pose. Accordingly  we  find  the  Secretary  of  the  Navy  giving  orders 
to  Captain  Stockton  to  superintend  the  building  of  the  steamer  under 
the  direction  of  the  commandant  of  the  navy  yard  at  Philadelphia, 
and  to  make  to  him,  from  time  to  time,  during  the  progress  of  the 
work,  such  suggestions  as  he  might  think  proper.  If^  then,  this  or- 
der was  obeyed,  she  was  lawfully  built,  and  everything  done  in  con- 
nexion with  her  construction  was  lawfully  done. 

That  the  petitioner  rendered  the  services  for  which  he  claims  com- 
pensation is  undisputed  ;  but  it  is  insisted  that  Captain  Stockton  had 
no  authority  to  make  such  a  request  so  as  to  entitle  the  petitioner  to 
compensation,  except  under  the  direction  of  the  commandant  of  the 
navv  yard  at  Philadelphia.  If  this  be  true,  and  Captain  Stockton 
made  the  request  without  the  direction  of  the  commandant  of  the 
navy  yard  at  Philadelphia,  he  was  guilty  of  a  violation  of  duty. 
And,  moreover,  if  this  direction  was  essential  to  the  validity  of  such 
a  request,  then  it  was  also  essential  to  authorize  Captain  Stockton  to 
accept  the  services  of  the  petitioner,  though  tendered  to  him  gratui- 
tously. But  it  is  to  be  presumed  that  Captain  Stockton,  in  all  that  he 
did,  acted  in  the  line  of  his  duty,  and  not  in  violation  of  it.  No  com- 
plaint has  ever  been  made  against  him  by  the  government,  whose 
agent  he  was,  but^  on  the  contrary,  the  payment  of  the  petitioner'! 
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claim  was  made  by  the  very  authority  under  which  Captain  Stockton 
acted  to  depend  upon  his  report.  It  must  be  intenaed,  therefore, 
that^  in  making  the  request  on  which  the  petitioner's  services  were 
rendered,  he  acted  by  proper  authority.  If  the  direction  of  the  com- 
mandant of  the  navy  yard  at  Philadelphia  were  necessary^  it  will  be 
presumed.  The  Secretary  of  the  Navy  himself,  in  rejecting  the  peti- 
tioner's claim,  recognised  Captain  Stockton  as  the  trusted  and  duly 
authorized  agent  of  the  government  in  the  premises.  There  is,  then, 
no  room  for  question  that  what  the  petitioner  did  was  lawfully  done, 
and  that  his  services  were  rendered  at  the  request  of  an  officer  duly 
authorized  to  make  it.  He  did  not  officiously  intermeddle  with  the 
great  public  work  which  was  going  on.  It  would,  indeed,  be  a  most 
offensive  imputation  upon  the  characters  of  the  honorable  men  under 
whose  superintendence  and  direction  it  was  carried  on  and  completed, 
even  to  suppose  that  he  could  have  done  so  if  he  had  desired.  The 
only  point  of  inquiry,  therefore,  is,  did  the  petitioner  render  his  ser- 
vices gratuitously  ? 

The  letter  from  Captain  Stockton  to  the  Secretary  of  the  Navy,  of 
the  20th  May,  A.  D.  1844,  is  explained  by  his  letter  to  the  same  offi- 
cer, of  the  Tth  February,  A.  D.  1853.  If  we  take  the  former  accord- 
ing to  its  strict  literal  interpretation.  Captain  Stockton  may  be  un- 
derstood not  only  as  having  denied  that  he  had  any  authority  to 
employ  the  petitioner,  but  also  as  having  asserted  that  the  petitioner 
volunteered  his  services,  and  rendered  them  gratuitously.  But  he 
did  not  mean  either  the  one  or  the  other,  as  is  apparent  from  the 
consideration  that  if  he  did,  the  two  letters  would  be  in  conflict  with 
each  other.  In  his  letter  of  the  7th  February,  A.  D.  1853,  he  ex- 
pressly says,  that  in  his  letter  of  the  20th  May,  A.  D.  1844,  he 
stated  '^  the  nature  of  Captain  Ericsson's  services,  and  the  extent  of 
the  department's  obligation  to  him,  and  admitted  his  claim  to  such 
compensation  from  the  government  as,  under  the  circumstances,  he 
may  be  entitled  to."  He  meant,  therefore,  in  his  letter  of  the  20th 
May,  A.  D.  1844,  not  only  to  state  an  obligation  of  some  kind  on  the 
part  of  the  Navy  Department  to  the  petitioner,  but  also  to  state  the 
extent  of  that  obligation,  by  admitting  that  he  is  entitled  to  a  reason- 
able compensation  for  his  services.  But  this  is  wholly  inconsistent 
with  the  idea  that  those  services  were  rendered  gratuitously.  The 
first  letter,  therefore,  is  not  to  be  literally  interpreted.  It  may  not 
be  improper  here  to  add,  that  the  letter  of  the  7th  February,  A.  D. 
1853,  was  obviously  designed  to  be  explanatory  of  the  former  letter ; 
and  to  remove  all  doubt  as  to  his  meaning,  he,  in  conclusion,  says : 
'^  Time  and  reflection  have  not  diminished,  but  rather  increased,  my 
estimate  of  Captain  Ericsson's  services ;  and  I  have  now  the  honor 
to  reiterate  my  former  opinion,  and  further  to  say,  that  the  govern- 
ment should  make  him  a  fair  and  reasonable  compensation  for  his 
time  and  expenses,  while  engaged  in  superintending  the  construction 
of  the  Princeton's  machinery,  &c.,  &c." 

^  With  the  flrst  letter  thus  explained,  the  whole  case  is  relieved  from 
difficulty.  If  the  Secretary  of  the  Navy,  when  he  received  that  letter, 
had  understood  it  according  to  this  explanation,  he  would  not  have 
rejected  the  petitioner's  claim.    When  Captain  Stockton  wroto  the 

Digitized  by  V^OOQlC 


6  JOHJr  JBRicssojr. 

letter  of  the  20th  May,  A.  D.  1844,  he  was  manifestly  under  an  im- 
pression that  the  plaintiff  was  asserting  a  special  contract  for  speci- 
ned  services  at  fixed  prices ;  and  he  meant  to  state  not  only  that  no 
such  contract  had  been  made,  but  that  he  had  no  authority  to  make 
it.  It  is  to  such  a  contract  that  the  whole  of  the  first  letter  refers. 
We  can  very  well  understand  that  the  petitioner  would  gladly  have 
availed  himself  of  such  an  opportunity  "to  exhibit  to  the  world  the 
importance  of  his  various  patents/'  and  that  to  secure  it,  he  would 
have  permitted  his  compensation  to  depend  on  the  contingency  of 
their  success ;  but  we  do  not  suppose  that  Captain  Stockton  or  any  one 
else  desired,  that,  if  the  result  snould  be  entirely  successful,  the  United 
States  should  receive  the  benefit  of  the  petitioner's  services  without 
compesLsatioti.  Taking  the  two  letters  of  Captain  Stockton  together, 
we  have  no  difficulty  m  coming  to  the  conclusion,  that  the  under- 
standing between  the  petitioner  and  Captain  Stockton  was,  that  the 
petitioner  should  be  permitted  "  to  exhibit  to  the  world  the  import- 
ance of  his  vanous  patents"  in  his  own  way  and  according  to  his 
own  plans,  and  that  he  should  receive  just  such  compensation  for  his 
services  as  should  be  justified  by  the  result.  The  petitioner  agreed 
to  accept  a  quantum  meruit j  dependent  on  the  success  of  his  labors. 

The  petitioner  admits  the  receipt  of  eleven  hundred  and  fifty  dol- 
lars. He  claims  fifteen  thousand  and  eighty  dollars.  We  shall  re- 
port to  Congress  a  bill  in  his  favor  for  the  sum  of  thirteen  thousand 
nine  hundred  and  thirty  dollars. 


'  A  BILL  for  the  relief  of  John  Ericwon, 

Be  it  enacted  by  the  Seriate  and  House  of  Representatives  of  (he 
United  States  of  America  in  Congress  ossenMed^  That  the  Secretary 
of  the  Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  to  pay  to  John  Ericsson  the 
sum  of  thirteen  thousand  nine  hundred  and  thirty  dollars,  in  full  for 
the  balance  due  him  for  his  services  in  planning  the  United  States  war 
steamer  Princeton,  and  planning  and  superintending  the  construction 
of  the  machinery  of  the  said  steamer. 
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Sd  Session.     J  1  No.  387. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


RnsoABT  19,  1867.— Oider«d  to  b«  printed. 


Mr.  Wadb  made  ike  following 
REPORT. 

{To  acoompany  bill  S.  690.] 

The  OommUtee  of  daima^  to  whom  was  re/erred  (he  tMimaridl  of  Jcme 

Maccaboy^  report: 

The  memorialifit  was  in  the  employ  of  the  United  States  as  a  fire- 
man on  board  a  steam-dredge  at  the  Washington  navy  yard.  While 
in  the  discharge  of  his  duty,  and,  as  it  appears,  without  any  fault  on 
his  part,  he  met  with  a  casualty  which  resulted  in  the  necessary  am- 
putation of  one  of  his  legs  near  the  body.  The  accident  occurred  on 
the  13th  day  of  August,  1866. 

Commodore  Forrest,  commandant  of  the  yard,  says : 

"I  should  be  pleased  if  the  memorialist,  who  has  been  a  faithful 
public  servant,  and  who  lost  a  leg  in  the  performance  of  his  duty^  could 
De  placed  on  the  pension  roll  for  the  remainder  of  his  life.  He  is 
pretty  well  advanced  in  life,  and  cannot  be  expected  to  live  many 
years  longer." 

The  other  officers  of  the  yard  concur  in  the  same  views. 

While  the  committee  would  not  recommend  any  departure  from  the 
established  policy  of  the  government,  which  limits  the  allowance  of 

EDsions  to  cases  arising  in  the  military  or  naval  service,  yet  they  be- 
jve  cases  may  occur  where  a  volunteer  or  laborer  or  mechanic  may 
^  as  justly  entitled  to  the  bounty  of  his  government  for  injuries  re- 
ceived in  its  service  as  if  such  person  had  been  regularly  enlisted  in 
the  army  or  navy. 

Where  a  skilful  and  industrious  mechanic  or  laborer  is  emj^loyed 
by  the  government  in  a  necessary  hut  dangerous  servicey  and,  without 
any  fault  or  negligence,  receives,  in  the  performance  of  his  duty,  an 
injury  which  permanently  disables  him  from  providing  for  those  de- 
pendent upon  his  skill  and  labor  for  support,  it  would  alike  become 
the  government  or  an  individual  employer  to  manifest  their  sympathy 
"in  the  only  way  calculated  to  carry  conviction  of  its  sincerity,"  hj 
extending  some  measure  of  material  aid  and  bounty.  Such  a  case,  it 
is  believ^,  is  presented  by  the  petitioner. 

As  all  cases  of  this  character  must  necessarily  come  before  Congress, 
and  be  passed  or  rejected  upon  their  own  intrinsic  and  individual 
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merits,  as  appealing  directly  to  the  bounty  and  making  no  pretension 
to  the  legal  ooligations  of  the  government,  it  is  not  regarded  as  be- 
longing to  that  class  of  cases  from  which  injurious  precedents  are  likely 
to  be  drawn.  These  views  are  sustained  by  the  action  of  Congress  in 
1847,  in  the  case  of  James  Jones,  who  received  a  severe  injury  while 
in  the  employment  of  the  government  as  a  rigger,  although  not 
enrolled  or  enlisted,  it  being  regarded  as  one  of  those  meritorious 
cases  in  which  the  government  might  and  ought  to  interpose  its 
bounty  to  save  from  poverty  and  want  one  who  was  made  helpless 
while  in  their  service. 

Senate  reports,  32d  Congress,  1st  session,  No.  81  and  No.  208,  and 
34th  Congress,  Ist  session,  No.  37  and  No.  79,  and  report  of  House 
of  Hepresentativcs,  31st  Congress,  1st  session,  No.  289,  recognize  the 
same  principles. 

In  conformity  with  these  views,  the  committee  report  the  acoom- 
panyiog  bill,  and  recommend  its  passage. 
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SItd  Congbbeb,  I  SENATE.  (  Bep.  C!oif. 

M  Session.      S  l   No.  388. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


FnBViLBT  13, 1857 — Ordered  to  be  printed. 


Mr.  Gbben  made  the  following 
REPORT. 

[To  accompany  bill  8.  691.] 

The  Committee  on  Pensions^  to  whom  wtxs  re/erred  the  resolution  of  tJie 
Senate  inquiring  into  the  expediency  of  granting  a  pension  to  WiUiam 
W.  Spencer y  have  had  the  same  under  oonsideratum,  and  submit  the 
foUounng  report : 

That  it  appears  of  record  that  William  W.  Spencer  was  a  private 
in  company  D,  Mormon  battalion,  of  Missouri  volanteers,  commanaed 
bj  Colonel  Cook,  in  the  late  war  with  Mexico  ;  that  he  enlisted  as  a 
private,  on  July  16, 1846,  at  Council  Bluffs,  Iowa,  and  served  under 
General  Kearny  until  8th  November,  1848,  when  he  was  discharged, 
on  account  of  half  disability,  incurred  in  the  service,  while  in  the 
Ime  of  his  duty,  by  falling  from  his  mule,  which  fully  appears  by  the 
certificate  of  George  B.  Sanderson,  late  assistant  surgeon.  United 
States  army.  The  Department  of  the  Interior  placed  petitioner  on  the 
pension  roll,  19th  October,  1852,  at  half  pay  for  a  private.  He  claims 
pay  as  steward,  in  which  capacity  he  seems  to  have  acted,  at  a  higher 
»te  than  is  allowed  to  privates  in  the  United  States  service.  Your  com- 
mittee are  ofScially  inmrmed  that  there  is  no  distinction  known  in  the 
army  between  the  pay  of  steward  and  private.  After  consulting  with 
the  Pension  Bureau,  they  consider  that  petitioner  should  be  paid  ac- 
cording to  the  grade  of  half  disability,  from  the  date  of  his  discharge, 
8th  November,  1848,  until  19th  October,  1852,  inclusive,  and  report 
»  bill  accordingly. 
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idSemon.     ]  I  No.  389. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruabt  13, 1887.— Sabmitted,  and  ordered  to  be  printed. 


Ifir.  JoNSBy  of  Iowa,  made  the  following 

REPORT. 

The  CommUtee  on  Pensions ^  to  whom  was  re/erred  the  petition  of  George 
Cdvin,  praying  Congress  to  grant  him  a  pension  for  injuries  received 
in  the  military  service  of  the  United  StateSy  have  had  the  same  under 
considerationy  and  submit  the  following  report : 

The  petitioner  alleges  that  he  was  a  soldier  in  the  Indian  war  of 
1794  and  1795^  and  served  in  the  States  of  Ohio  and  Kentuckjr ;  and 
that  he  was  wounded  while  in  said  service,  and  in  the  line  of  his  du^, 
by  a  party  of  Indians,  at  or  near  a  place  called  Hanging  Rock,  on  the 
banks  of  the  Ohio  river.  There  is  no  evidence  on  file  in  the  War  De- 
partment that  petitioner  ever  served  a  day  as  a  regular  soldier.  The 
prooft  adduced  hy  the  claimant  only  show  that  he  was  engaged  with  a 
party  of  men  in  carrying  the  mail  on  a  boat  from  Maysville,  Kentucky, 
to  Galliopolis,  in  Onio.  It  has  not  been  the  practice  of  this  govern- 
ment to  grant  pensions  for  services  other  than  military.  Therefore, 
your  committee  recommend  the  adoption  of  the  following  resolution : 

Besolvedy  That  the  prayer  of  the  petitioner  be  denied. 
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M  Session.     S  )  No.  390. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


FkBBVABT  18,  1857.— Submitted,  and  ordered  to  be  printed. 


Mr.  Grben  made  the  following 
REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  John 
Boonet/y  praying  for  an  increase  ofpensum,  beg  leave  to  rq^ort: 

That  thej  have  had  the  matter  under  consideration,  and  find  the 
circumstances  of  this  case  to  he  these,  as  appear  hj  the  records  upon 
which  he  ohtained  an  invalid  pension  :  That  he  was  discharged  on  a 
rargeon's  certificate  at  New  Orleans  May  1,  1848,  hy  reason  of  the 
loss  of  hi8  right  arm  hy  a  grape-shot  at  the  hattle  of  Cerro  Gordo  on 
the  17th  of  April,  1847 ;  he  was  pensioned  at  eight  dollars  per  month, 
the  highest  monthly  rate  allowed  by  law  to  one  of  his  grade,  to  take 
effect  at  the  date  of  his  discharge.  He  now  asks  that  his  stipend  he 
increased  to  sixteen  dollars  -per  month.  The  loss  of  his  right  arm 
inight  be  evidence  of  an  equitable  claim  upon  the  part  of  the  peti- 
tioner, yet  in  the  absence  of  a  change  in  the  general  law  this  case 
cannot  be  distinguished  from  others  perhaps  equally  meritorious. 

Your  committee  therefore  report  and  recommend  the  adoption  of 
the  following  resolution,  to  wit : 

Besclvedy  That  the  prayer  of  the  petitioner  be  denied. 
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3dSes8i(m.     S  )  No.   i91 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBMAKT  14, 1857— Ordered  to  be  printed. 


Mr.  Besjajos  made  the  following 
REPORT. 

[To  accompany  bill  8.  592.] 

The  Committee  on  Private  Land  daimSf  to  whom  was  referred  the  ^^  pe- 
tition of  the  administrator  of  John  F.  Wray^  deeeaaea^  praying  thai 
the  money  paid  for  certain  lands  purchased  of  the  United  States  y  his 
title  to  which  has  been  dedared  nuU  and  void  by  the  courts  of  the  State 
of  Mississippi^  may  he  refunded^*'  have  had  the  same  under  conside- 
ration^  and  submit  the  f (Mowing  report: 

Under  the  6th  article  of  the  treaty  with  the  Chickasaw  nation  of 
Indians  of  the  24th  of  May,  1834,  the  conditions  therein  having  been 
complied  with,  a  reservation  of  one  section  of  land  was  made  to  a 
Chickasaw  Indian  by  the  name  of  Ho-ya-po-nuhby,  by  the  proper  regis- 
ter and  receiver  of  the  land  office.  This  location  was  made  upon  sec- 
tion 16,  township  9,  of  range  6  east,  on  the  29th  day  of  June,  1638. 

That  subsequent  to  such  location  the  proper  department  refused  to 
approve  and  confirm  such  location,  and  the  said  section.  No.  16,  tosether 
with  other  lands,  was  in  May,  1844,  o£fered  for  sale  as  public  lands, 
mder  a  proclamation  of  the  President  of  the  United  States.  That 
tinder  such  proclamation,  the  said  John  F.  Wray,  in  his  life  time, 
entered  the  northwest  quarter,  the  southeast  quarter,  and  the  southwest 
quarter  of  said  section  16,  for  the  sum  of  six  hundred  and  two  dollars 
and  nineteen  cents,  and  took  possession  thereof.  In  September,  1845, 
an  action  of  ejectment  was  commenced  against  said  Wray,  in  the  cir- 
cuit court  of  rontitoc  county,  by  the  said  Ho-ya-po-nubby,  and  the 
title  was  decided  to  be  in  the  said  Indian.  Upon  an  appeal  taken  by  the 
Baid  Wray  to  the  high  court  of  errors  and  appeals,  the  decision  of  the 
said  court  was  affirmed,  and  the  said  Wray  was  evicted  of  his  title. 

Upon  application  to  the  Commissioner  of  the  General  Land  Office 
for  a  return  of  the  purchase  money  under  the  act  of  1826,  it  was  de- 
cided that  there  was  no  authority  under  the  law  to  return  the  purchase 
money.  The  money  went  into  the  treasury  for  the  benefit  of  the 
Chickasaw  fand. 

The  said  Wray  has  since  died,  and  the  petitioner,  Jefferson  Wilson, 
was  appointed  administrator  of  the  estate  of  said  Wray.      .    ^^.^ ,  ^ 
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The  money  having  gone  into  the  treasury  of  the  United  States, 
and  Wray  defeated  in  his  title  to  the  lands  purchased,  the  govern- 
ment is  legally  bound  to  return  the  purchase  money. 

The  committee,  therefore,  report  a  bill  for  that  purpose,  with  a  re- 
commendation that  the  same  do  pass. 
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34th  Congress,  )  SENATE.  C  Rbp.  Com- 

3d  Session.     J  {   No.  392. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbbuaby  14,  1867.— Ordered  to  be  printed. 


Mr.  Wade  made  the  following 
REPORT, 

[To  accompany  bill  S.  594.] 

Uie  Committee  of  Claims ^  to  whom  was  re/erred  the  memorial  of  John 

R.  Nourse^  report  : 

It  appears  that  in  1832  the  memorialist  became  one  of  the  sureties 
upon  the  official  bond  of  Wm.  P.  Zantzinger,  a  purser  in  the  United 
States  nary ;  that  Zantzinger  was  not  ordered  to  sea  until  1837 ;  that 
previous  to  his  leaving  the  United  States,  a  rumor  got  into  circulation 
that  he  was  in  arrears  to  the  government,  and  the  memorialist,  becom- 
ing alarmed,  protested  to  the  department  against  his  being  intrusted 
with  more  money  at  his  risk,  and  asked  that  Zantzinger  be  required 
to  give  new  bonds.  In  answer  to  this  request,  he  received  the  follow- 
ing letter  from  the  Secretary  of  the  Navy  : 

*'  Navy  DepartmsnTj  August  13,  1837. 
* '  Sir  :  Agreeably  to  your  request,  I  have  notified  Purser  Zantzinger 
of  your  desire  that  he  should  substitute  another  person  for  yourself  as 
surety  on  his  bond. 

"I  am,  respectfully,  yours, 

''  M.  DICKERSON. 
"John  B.  Noursk,  Esq., 

''WashingtmyD.  Cr 

Zantzinger  was,  however,  sent  to  sea  without  his  bond  having  been 
renewed. 

In  March^  1843,  Purser  Zantzinger  renewed  his  bond,  of  which 
Mr.  Nourse  was  duly  informed.  Soon  after  this  suit,  was  brought 
upon  the  old  bond,  and  a  judgment  rendered  against  the  principal 
and  sureties  for  |8,000.     A  portion  of  this  has  been  liquidated. 

The  memorialist  regards  it  as  a  great  hardship  that  his  property 
should  be  sacrificed  for  a  default  which  occurred  subsequently  to  his 
protest  against  beins  held  for  further  liability  on  a  bond  executed  five 
years  before  and  under  different  circumstances. 
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It  is  now  nearly  a  qnarter  of  a  century  since  the  bond  was  exe- 
cuted, and  the  committee  think  that,  under  the  circumstances  of  the 
case,  it  would  be  a  hardship  upon  the  memorialist  to  enforce  the  exe- 
cution against  him;  and  tney  report  a  bill  for  his  relief,  and  recom- 
mend its  passage. 
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ZdSeasum.     5  (  No.  393. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbkuart  16, 1857. — Ordered  to  be  printed. 


Mr.  Thombok,  of  New  Jersey,  made  the  following 
REPORT. 

[To  accompany  bill  S.  698.] 

The  Committee  on  PensUmSy  to  whom  was  recommitted  the  petition  of 
of  Mrs,  Emma  A,  Woody  praying  Oongreaa  to  grant  her  a  pension^  beg 
leave  to  report : 

That  the  petitioner  sets  forth  that  her  husband.  Brevet  Major 
Gkorge  W.  F.  Wood,  late  of  the  United  States  army,  was  a  cadet, 
and  entered  the  army  at  the  age  of  nineteen  years,  in  1838,  and  died 
at  Indianola,  Texas,  November  8,  1864,  while  engaged  in  the  military 
service  of  the  United  States ;  that  he  served  in  the  Florida  war  until  its 
close ;  was  stationed  at  different  northern  posts  until  the  spring  of  1846, 
when  he  went  to  Mexico ;  was  in  the  battle  at  Monterey,  afterwards 
joined  General  Scott's  division,  and  was  engaged  in  the  ^^  army  of 
invasion"  under  that  officer,  during  the  war,  after  which  he  returned 
to  New  Orleans,  bringing  up  the  rear  guard  ;  that  in  consequence  of 
having  contracted  in  Mexico  a  disease  known  as  ^'  chronic  diarrhoea," 
while  m  the  line  of  his  duty,  he  was  confined  for  several  months  in 
New  Orleans,  and  that  he  never  recovered,  nor  was  entirely  free  from 
said  disease.  He  was  anointed  assistant  quartermaster  March  S, 
1847 ;  and  subsequent  to  nis  sickness  at  New  Orleans,  he  was  on  duty 
at  Jefferson  barracks  until  1849,  when  he  was  ordered  to  accoxnpany 
the  troops  stationed  on  the  Oregon  route;  he  remained  at  Fort  Kear- 
ny until  1851,  when  he  was  ordered  to  the  principal  depot,  in  ad- 
vance of  Fort  Washita,  west  of  Arkansas,  on  upper  Bed  river;  he  arrived 
at  Preston  in  October,  1861,  and  remained  until  the  fall  of  1852.  He 
was  then  ordered  to  Austin,  Texas,  where  he  remained  until  the 

r'  ig  of  1864,  when  he  was  ordered  to  Indianola,  Texas,  to  take 
ge  of  the  depot  at  that  point  in  April,  1864,  where  he  continued 
on  duty  until  his  death  in  November  of  that  year.  The  following  ex- 
tracts from  an  official  statement  of  Colonel  Charles  Thomas,  assistant 
quartermaster  general  United  States  army,  now  of  the  War  Depart- 
ment, dated  January  10,  1867,  which  is  now  before  this  committee, 
after  corroborating  the  above  statement  of  petitioner,  says:  ''It 
would  seem  from  the  above  brief  statement  that  the  deceased  returned 
from  Mexico  after  the  close  of  the  war,  and  continued  on  duty  without 
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a  leave  of  absence  for  upwards  of  six  years  ;  that  he  served  with  dis- 
tinction in  Mexico  is  well  established,  having  been  breveted  a  major, 
(date  August  20,  1847,)  for  gallant  and  meritorious  conduct  in  the 
battles  of  Contreras  and  Cherubusco."  "  At  the  last  three  stations 
where  he  was  on  duty,  Preston,  Austin  and  Indianola,  Texas,  there 
heing  no  troops,  he  was  unable  to  avail  himself  of  the  advice  of  army 
surgeons,  except  as  they  may  have  occasionally  passed  those  posts, 
and  at  Indianola,  where  he  died,  I  doubt  whether  he  had  even  a  casual 
opportunity  of  consulting  one.  The  immediate  cause  of  his  death  was 
reported  *  yellow  fever,'  and  I  think  it  probable  the  disease  proved 
fittal  from  his  previous  state  of  health." 

Doctor  J.  H.  Baldwin,  of  Indianola,  testifies,  under  oath,  that  he 
attended  the  late  Major  George  W.  F.  Wood  in  his  last^illness  as 
hifl  physician  ;  that  he  died  of  yellow  fever  ;  and,  in  his  "opinion,  the 
fatal  termination  of  his  disease  was  occasioned  by  chronic  diarrhoe, 
under  which  he  had  labored  for  a  long  time,  and  which,  he  informed 
me  previous  to  his  death,  was  contracted  while  on  duty  in  Mexico  dar- 
ing the  late  war  with  that  republic."  Surgeon  S.  T.  Moore,  of  West 
Point,  certifies  that  he  "consulted  with  Quartermaster  Major  George 
W.  F.  Wood,  at  St.  Louis,  Missouri,  in  the  winter  of  1848  and  '49, 
<m  account  of  a  chronic  dysentery  contracted  by  him  during  his  period 
of  service  with  the  army  in  Mexico,  and  from  which  attack  of  dysen- 
tery he  had  never  entirely  recovered.  He  was  under  treatment  for 
sometime,  with  little  or  no  benefit.  Chronic  dysentery  is  difficult  of 
cure,  and  induces  a  very  precarious  condition.  A  patient  suffering 
from  thii9  disease,  going  to  a  hot  and  unhealthy  climate,  is  liable  to 
a  return  of  his  disease ;  and  if  any  disease  is  contracted,  the  cbanoes 
of  cure  is  greatly  diminished ;  and  this  was  the  condition  of  the  late 
Major  Wood,  who  died  at  Indianola,  Texas." 

After  a  careful  investigation  of  the  evidence  presented  by  petitioner^ 
your  committee  are  of  the  opinion  that  the  application  of  Mrs.  Emma 
A.  Wood  for  a  pension  is  one  that  deserves  the  favorable  consideration 
of  Oongress,  and  report  the  accompanying  bill. 
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34th  Conorbss,  )  SENATE.  (  Rep.  Com. 

3d  Session.     S  I  No.  394. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FiBiiUABT  16, 1857. — Submitted  and  ordered  to  be  printed. 


Mr.  Mallobt  made  the  following 
REPORT. 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  o] 
A,  S.  Taylor y  an  officer  on  board  the  United  States  steamer  Missouri 
aJt  the  time  it  was  destroyed  hyfirey  praying  indemnification  for  losses 
sustained  thereby  y  have  had  the  same  under  consideration,  arid  report: 

The  petition  is  as  follows : 

*'  The  undersigned  respectfully  requests,  as  one  of  the  officers  of 
the  late  United  States  steamer  *  Missouri/  destroyed  by  fire  in  the 
harbor  of  Gibraltar  in  July^  1843^  to  be  remunerated  for  his  losses  on 
that  occasion.  He  did  not  save  an  article  of  his  clothing  and  effects 
but  what  he  stood  in  at  the  time. 

*'The  United  States  steam-frigate  'Missouri/  lying  in  the  harbor 
of  Gibraltar,  in  July,  1843,  accidently  caught  fire  and  was  consumed." 

Congress  appropriated  a  sum  of  money  to  indemnify  the  seamen 
comprising  the  crew  of  the  ship  for  their  clothing  and  effects,  which, 
with  those  of  the  officers,  were  all  lost,  but  no  relief  was  granted  to 
the  commissioned  officers. 

Your  committee  are  not  apprised  of  the  reasons  which  dictated  this 
distinction,  but  they  presume  that  it  arose  from  an  extended  and  ra- 
tional view  of  the  subject. 

The  Missouri  was  a  ship  of  the  first  class,  and  constituted  an  im- 
portant part  of  our  small  naval  force,  and  she  was  burned,  not  in 
action,  not  in  the  performance  of  any  duty,  but  while  lying  securely 
at  anchor  in  the  port  of  our  great  commercial  and  marine  rival.  The 
policy  of  indemnifying  officers  for  losses  whose  gallantry  or  conduct 
renders  a  ship  victorious  in  action  or  saves  her  from  some  great  and 
impending  peril,  can  readily  be  recognized ;  but  your  committee  can 
Bee  no  propriety  for  establishing  the  precedent  of  indemnifying  offi- 
cers for  losses  incurred  by  the  destruction  of  their  vessel  under  the 
circumstances  of  the  Missouri's  loss.  Thev  therefore  recommend 
that  the  prayer  of  the  memorialist  be  rejected. 
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S4th  CoNaBBss,  >  BBNATE.  (  Bbp.  Oom. 

3d  Session.     K  I  No.  396. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruakt  17, 1867.— Submitted,  and  orderad  to  be  prfaited. 


Mr.  Benjamin  made  the  following 

REPORT, 

The  special  committee  appointed  to  take  into  consideration  the  eospediency 
of  amending  the  3ith  rule  of  the  Senate^  relating  to  oommitteeSf  rqport 
as  follows: 

Am  And  rule  34  as  foUows : 

Bule  34.  The  following  standing  committees  shall  be  appointed  at 
the  commencement  of  each  session,  with  leave  to  report  oy  bill  or 
otherwise : 

A  Committee  on  Foreign  Relations,  to  consist  of  seven  members. 

A  Committee  on  Finance,  to  consist  of  seven  members. 

A  Committee  on  Commerce,  to  consist  of  seven  members. 

A  Committee  on  Military  AfEairs  and  the  Militia,  to  consist  of  five 
members. 

A  Committee  on  Naval  Affairs,  to  consist  of  five  members. 

A  Committee  on  the  Judiciary,  to  consist  of  seven  members. 

A  Committee  on  Post  Offices  and  Post  Roads,  to  consist  of  seven 
members. 

A  Committee  on  Public  Lands,  to  consist  of  seven  members. 

A  Committee  on  Private  Land  Claims,  to  consist  of  five  members. 

A  Committee  on  Indian  Affairp,  to  consist  of  seven  members. 

A  Committee  on  Pensions  and  Revolutionary  Claims,  to  consist  of 
five  members. 

A  Committee  on  Claims,  to  consist  of  five  members. 

A  Committee  on  the  District  of  Columbia,  to  consist  of  seven  mem- 
bers. 

A  Committee  on  Patents  and  the  Patent  Office,  to  consist  of  five 
members. 

A  Committee  on  Public  Buildings  and  G-rounds,  to  consist  of  five 
members,  who  shall  have  power  also  to  act  jointly  with  the  same  com- 
mittee of  the  House  of  Representatives.* 

A  Committee  on  Territories,  to  consist  of  seven  members. 

A  Committee  on  the  Library,  to  consist  of  five  members. 

A  Committee  to  Audit  and  Control  the  Contingent  Expenses  of  the 
Senate,  to  consist  of  five  members,  to  whom  shall  be  referred  all  reso- 
lutions directing  the  payment  of  money  out  of  the  contingent  fund 
of  the  Senate,  or  creskting  a  charge  on  the  same. 
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A  Committee  on  Printing,  to  consist  of  three  members,  to  whom 
shall  be  referred  every  question  on  theprintingof  documents,  reports, 
or  other  matter  transmitted  by  either  of  the  executive  departments, 
and  all  memorials,  petitions,  accompanying  documents,  together  with 
all  other  matter,  the  printing  of  which  shall  be  moved,  excepting  bills 
originating  in  Congress,  resolutions  offered  by  any  Senator,  commu- 
nications from  the  legislatures,  or  conventions  lawfully  called  of  the 
respective  States,  and  motions  to  print  by  order  of  the  standing  com- 
mittees of  the  Senate  ;  motions  to  print  additional  numbers  shall  like- 
wise be  referred  to  said  committee  ;  and  when  the  report  shall  be  in 
favor  of  printing  additional  numbers,  it  shall  be  accompanied  by  an 
estimate  of  the  probable  cost ;  and  it  shall  be  the  duty  of  such  Com- 
mittee on  Printing  to  report,  in  every  case,  in  one  day,  or  sooner  if 
practicable ;  the  said  committee  shall  also  supervise  and  direct  the 
procuring  of  maps  and  drawings  accompanying  documents  ordered  to 
be  printed. 

A  Committee  on  Engrossed  Bills,  to  consist  of  three  members,  whose 
duty  it  shall  be  to  examine  all  bills,  amendments,  resolutions,  or  mo- 
tions, before  they  so  out  of  the  possession  of  the  Senate  ;  and  shall  de- 
liver the  same  to  the  Secretary  of  the  Senate,  who  shall  enter  upon 
the  journal  that  the  same  have  been  correctly  engrossed. 

A  Committee  on  Enrolled  Bills,  to  consist  of  three  members. 

Each  of  the  foregoing  committees  shall  be  entitled  to  employ  a 
clerk,  with  the  exception  of  the  six  following,  which  shall  not  be  enti- 
tled to  a  clerk,  viz : 

1.  The  Committee  on  Patents  and  the  Patent  Office. 

2.  The  Committee  on  Public  Buildings  and  Grounds. 

3.  The  Committee  to  Audit  and  Control  the  Contingent  Expenses  of 
the  Senate. 

4.  The  Committee  on  the  Library. 

5.  The  Committee  on  Engrossed  Bills. 

6.  The  Committee  on  Enrolled  Bills. 

The  clerks  of  the  Committees  on  Finance,  Printing,  and  Claims, 
shall  be  permanent  clerks,  at  a  salary  of  eighteen  hundred  and  sixty 
dollars  per  annum. 

The  clerks  employed  by  all  the  other  committees  shall  receive  a  com- 
pensation of  six  dollars  |>er  diemdnnug  the  time  of  their  actual  employ- 
ment ;  and  at  the  close  of  the  second  session  of  each  Congress  shall  be 
entitled  to  an  extra  compensation  equal  to  the  amount  of  their  per 
diem  for  sixty  days. 

lieadved^  That  the  foregoing  be  substituted  for  the  34th  rule  of  the 
Senate,  to  take  effect  from  and  after  the  expiration  of  the  present 
session  of  Congress. 
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34in  CoKeBBBS, }  SENATE.  (  Bkp.  C!om. 

3d  Session.    )  (  No.  396. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbevabt  18,  1867. — Submitted  and  ordered  to  be  printed. 


Mr.  Evans  made  the  following 
REPORT. 

Mr.  Evans f  from  the  Committee  on  Revolutionary  Claims^  to  whom  was 
referred  the  petition  of  the  heirs  of  Captain  Joseph  Packwoody  pray- 
ing  remuneration  for  the  services  of  their  ancestor  during  the  war  of 
the  revolution  J  made  the  following  report : 

The  petition  states  that,  in  the  year  1775,  the  said  Joseph  Packwood, 
then  a  resident  of  New  London,  waf^  employed  by  the  agent  of  the 
State  of  Connecticut,  to  proceed  with  his  vessel  to  the  island  of  His- 
paniola,  to  purchase  and  bring  to  the  United  States  a  quantity  of 
anns,  field-pieces,  and  other  munitions  of  war.  That  in  pursuance 
of  this  contract,  he  sailed  in  December,  1776,  and  returned  m  August 
following,  bringing  with  him  12,000  pounds  of  gunpowder,  fourteen 
field-pieces,  and  300  stand  of  arms.  That  the  exportation  of  such 
articles  were  at  the  time  prohibited  by  law,  and  he  encountered  great 
risk  of  the  loss  of  his  vessel,  and  peril  to  himself.  That  in  fact  his 
vessel  was  seized,  and  he  himself  imprisoned,  during  which  he  con- 
tracted a  disease,  whereby  he  lost  the  sight  of  one  of  his  eyes.  He  finally, 
however,  succeeded  in  getting  off  with  his  vessel,  and  delivered  his 
cargo  safely  to  his  employers. 

The  petition  alleges  that  this  service  was  at  the  time  of  great  ben- 
efit to  the  country,  and  as  most  of  his  property  was  subsequently  de- 
stroyed by  the  burning  of  New  London  by  the  public  enemy,  and  by 
the  loss  of  his  vessel  on  the  high  seas,  whereby  he  was  reduced  to 
poverty,  they  ask  that  Congress  will  make  to  his  daughter  some  re- 
muneration for  his  services,  as  they  are  poor,  and  in  straitened  cir- 
cumstances.   These  are,  in  substance,  the  facts  set  out  in  the  petition. 

The  petition  is  unaccompanied  by  any  evidence ;  but  even  it  all  were 
proved,  your  committee  can  see  nothing  in  the  case  which  calls  on  the 
government  of  the  United  States  to  make  any  provision  for  the 
petitioners. 

1.  In  the  first  place,  the  service  was  rendered  at  the  instance,  and  for 
the  benefit  of  one  of  the  States ;  and  if  the  powder  and  arms  were 
used  for  the  benefit  of  the  Union,  they  were  no  doubt  charged  to,  and 
paid  for,  by  the  United  States,  in  the  settlement  of  the  accounte  of 
the  States,  for  expenses  incurred  in  the  common  cause. 

2.  That  the  enterprise  was  one  of  hazard,  and  the  remuneration 
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was  most  likely  in^  proportion  to  the  diffidolties  to  be  encountered. 
There  is  no  all&gation  that  he  was  not  paid  according  to  the  contract, 
by  the  State  of  ODnnecticut.  It  is  said  in  the  petition,  ^'  that  the  State 
once  by  resolution  recognized  the  truth  of  the  facts  above  set  forth  ; 
and  as  far  as  hef  stinted  resources  would  admit,  she  recognized  the 
great  value  of  the  niilitary  services  of  the  said  Pack  wood,  at  the  time 
ef  such  pressing  need. 

3.  The  case  does  not  come  within  any  of  the  resolutions  of  Congress 
providing  for  payment  to  those  who  were  in  the  military  or  naval  ser- 
vice. And  if  this  government  were  now  to  undertake  to  remunerate 
the  descendants  of  all  those  who  rendered  valuable  service  during  the 
revolutionary  war,  the  treasury^  overflowing  as  it  is,  would  soon  be 
empty.  There  is  nothing  which  distinguishes  this  from  numerous 
other  claims,  which  have  been  refused,  and  your  committee  therefore 
recommend  that  the  prayer  of  the  petitioner  be  rejected. 
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34TII  OoNQBXSB, )  SENATE.  (  Bep.  Cioii. 

SdSeaaion.      \  I  l^o.  397. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


FsBRCABT  18,  1857. — Ordered  to  Im  printed. 


Mr.  Wadb  made  the  following 

REPORT. 

[To  accompany  bill  8.  No.  606.] 

The  Committee  of  Claims ^  to  whom  were  referred  the  memorial  of  Alfred 
O.  Benaon^  and  the  message  of  the  President  of  the  29ih  of  Jpril, 
1866,  ioith  accompanying  documents^  in  responte  to  the  resdtUioh  ^ 
the  Senate  of  February  24,  1856,  have  had  the  same  under  considered 
tioUj  and  submit  the  f Mowing  report : 

On  the  2d  day  of  June,  1862,  James  C.  Jewett  addressed  the  fol* 
lowing  letter  to  Mr.  Webster : 

'^Sib:  Having  recently  returned  from  the  Pacific,  where,  with 
other  shipmasters  of  our  country,  I  should  have  proceeded  to  the 
island  of  Lobos,  adjacent  to  the  coast  of  South  America,  for  a  cargo* 
of  ^uano,  where  it  is  to  be  found,  had  we  possessed  the  informatio»i 
which  I  now  take  the  liberty,  being  about  to  return,  to  ask  from  you). 
as  the  highest  source  from  which  I  can  obtain  the  same. 

''I  am  informed  that  no  goyernment  has  any  rightful  claim  to  these 
islands,  they  never  having  been  enumerated  amongst  the  possessions 
or  dependencies  of  any  of  the  South  American  States,  in  defining  the 
extent  of  their  possessions,  nor  have  they  been  occupied  in  any  way  bv 
any  nation,  being  uninhabited ;  that  the  valuable  deposits  in  whica 
they  abound  may  be  as  rightfully  taken  by  a  citizen  of  the  United 
States  as  citizens  or  subjects  of  any  country.  Unwillhig  to  violate 
any  treaty  the  government  of  my  own  country  may  have  entered  into, 
or  any  provision  of  the  law  of  nations,  you  will  oblige  me  by  inform^* 
ing  me  if^  in  common  with  the  world,  we^  have  a  right  to  take  this 
article  of  commerce  from  thence;  which  information,. I  need  hanlly 
add,  will  greatljT  benefit  the  ships  of  our  country  employed  in  the 
trade  of  the  Pacific.  With  sentiments  of  respect,  I  am  your  obedient 
servant,  JAMES  C.  JEWETT, 

^'Master  of  barkrPhibmda. 

"Nbw  York,  Jimc  2,  1852." 
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To  this  letter  Mr.  Webster  replied ,  on  the  5th  of  June,  as  follows: 

'^  Department  of  State, 

''  Washington,  June  5, 1852. 

^^  Sib  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  2d 
instant,  inquiring  whether  citizens  of  the  United  States  can  take  guano 
from  the  Lobos  islands,  which  are  situated  near  the  coast  of  Peru, 
without  infringing  upon  the  rights  of  the  citizens  or  subjects  or  goT- 
ernment  of  any  other  nation? 

^^  In  reply  I  have  to  inform  you  that,  if  those  islands  should  be 
within  the  distance  of  a  marine  league  from  the  continent,  or,  if  being 
further  than  that  distance,  should  have  been  discovered  and  occupied 
by  Spain  or  by  Peru,  the  Peruvian  government  would  have  a  right  to 
exclude  therefrom  the  vessels  and  citizens  of  other  nations,  except 
upon  such  conditions  as  it  may  think  proper  to  prescribe.  There  can 
be  no  doubt  that  the  title  of  Peru  to  the  Chincha  islands,  whence 
guano  is  now  chiefly  taken,  is  founded  upon  the  basis  of  di^^covery  and 
and  occupancy.  That  article  was  taken  from  those  islands  and  used 
as  a  manure  by  the  Peruvians  anterior  to  the  conquest  of  Peru  by 
Spain.  It  continued  to  be  so  taken  and  used  throughout  the  Spanish 
dominion  in  that  country,  and  this  practice  has  been  kept  up  to  the 
present  day.  Although  those  islands  are  uninhabitable,  the  costom 
of  resorting  to  them  from  the  neighboring  continent  for  the  purpose  of 
procuring  guano  may  be  said  to  have  constituted  such  an  occupancy 
of  them  as  to  give  to  the  sovereign  of  the  continent  a  right  of  dominion 
over  them  under  the  law  oj  nations. 

^^The  department,  however,  is  not  aware  that  the  Lobos  islands 
were  either  discovered  or  occupied  by  Spain  or  Peru,  or  that  the  guano 
on  them  has  ever  been  used  for  manure  on  the  adjacent  coast  or  else- 
where. It  is  certain  that  their  distance  from  the  continent  is  five  or 
six  times  greater  than  is  necessary  to  make  them  a  dependency  there- 
of^ pursuant  to  public  law.  On  the  other  hand,  it  is  quite  probable 
that  Benjamin  Morell,  jr.,  who,  as  master  of  the  schooner  Wasn,of 
New  York,  visited  those  islands  in  September,  1823,  may  justly  claim 
to  have  been  their  discoverer.  He  gives  a  full  account  of  them  in  his 
narrative,  published  at  New  York  in  1 832.  Under  these  circumstances, 
it  may  be  considered  the  duty  of  this  government  to  protect  citi- 
zens of  the  United  States  who  may  visit  the  Lobos  islands  for  the  pur- 
pose of  obtaining  guano.  This  duty  will  be  the  more  apparent,  when 
it  is  considered  that  the  consumers  of  Chincha  island  guano  in  this 
country  might  probably  obtain  it  for  half  the  price  thej  now  pay, 
were  it  not  for  the  charges  of  the  Peruvian  goverament.  I  shall  con- 
sequently communicate  a  copy  of  this  letter  to  the  Secretary  of  the 
Navy,  and  suggest  that  a  vessel-of-war  be  ordered  to  repair  to  the 
Lobos  islands,  for  the  purpose  of  protecting  from  molestation  any  of 
our  citizens  who  may  wish  to  take  guano  from  them. 
^^  I  am,  sir,  very  respectfully,  your  obedient  servant, 

"DAN.  WEBSTER." 
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A  copy  of  Mr.  Webster's  letter  of  June  6,  1852,  has  been  exhibited 
to  the  committee,  with  the  following  endorsement  upon  it,  in  the  hand* 
writing  of  the  late  Hon.  John  M.  Clayton  : 

'^  March  9,  1855  — ^This  day  called  at  the  State  Department  and 
saw  the  original  draft  of  this  letter,  endorsed  '  Approved  June  5, 
M.  F/  Clerk  said  the  draft  had  been  carried  by  Mr.  W.  to  Marsh- 
field,  and  after  his  death  had  been  returned  to  the  department  by  his 
executors. 

"JOHN  M.  CLAYTON." 

The  committee  are  well  assured  that  a  draft  of  Mr.  Webster's  let- 
ter, endorsed  as  before  stated,  in  the  handwriting  of  President  Fill- 
more, is  on  the  files  of  the  State  Department. 

It  will  appear  from  the  following  letters,  that  orders  were  given  by 
the  Secretary  of  the  Navy,  in  conformity  with  the  suggestion  of  Mr. 
Webster,  and  that  notice  was  given  to  merchants  in  various  parts  of 
the  country  of  the  intention  of  the  Executive  to  protect  American 
ships  in  taking  guano  from  Lobos  islands. 

'*  United  States  Navy  Departacbnt,  Jum  16,  1852. 

'^  Sir  :  The  department  transmits  herewith  a  copy  of  a  communica- 
tion from  the  Department  of  State,  with  accompanying  papers  rela- 
tive to  the  rights  of  citisEens  of  the  United  States  to  take  guano  from 
the  Lobos  islands,  and  instructs  you  to  send  one  of  the  vessels  of  your 
squadron  to  the  Lobos  islands  for  the  protection  of  our  citizens  and 
commerce. 

'*  WILLIAM  A.  GRAHAM. 
*'To  Commodore  F.  S.  McCaulev, 

"  Commanding  U.  S.  aquadron.  Pacific  ocean.'* 


"  Navy  Departbient,  June  16,  1852. 

^ '  Gbntlbbcen  :  In  reply  to  the  inquiries  contained  in  your  letter  of  the 
14th  instant,  relative  to  the  Lobos  islands,  you  are  informed  that  in- 
structions will  be  sent  to  Commodore  McCauley,  commanding  the 
United  States  squadron  in  the  Pacific  ocean,  by  the  first  mail  steamer, 
to  afford  protection  to  our  citizens  resorting  to  those  islands  to  pro- 
cure guano. 

^*  The  latitude  of  the  Lobos  islands  is  stated  to  be  nearly  in  6^  59^ 
S.,  and  longitude  80°  42'  W.;  variation  8°  45'  easterly. 

**  I  am,  very  respectfully,  your  obedient  servant, 

•'WILLIAM  A.  GRAHAM. 

*'  Messrs.  Magouk  &  Son,  Boston.*' 


''  Department  of  State, 

''  Washington,  Jfdy  10,  1852. 

<<  Oentlbmsn  :  I  have  to  acknowledge  the  receipt  of  your  letter  of 
the  7th  instant,  inquiring  whether  it  would  be  safe  for  you  to  order  a 
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ship  of  yoorSy  now  on  tlie  west  coast  of  America,  to  tlie  Lobes  islands 
fer  the  purpose  of  takine  in  a  cargo  of  guano.  In  reply,  I  have  to 
inform  you,  that  it  is  understood  the  Navy  Department  has  ordered  a 
vessel-of-war  to  those  islands  fpr  the  purpose  of  protecting  such  ves- 
sels of  the  United  States  as  may  wish  to  load  with  guano  there. 

'^  I  am,  gentlemen,  very  respectfully,  your  obedient  servant, 

"DANIEL  WEBSTER. 

**  To  Messrs.  Magoun  &  Son,  Boston." 


"  Navy  Dspartment,  August  22, 1862. 
^  Sir  :  In  reply  to  the  letter  of  Mr.  A.  M.  Frink,  addressed  to  you 
on  the  subject  of  the  Lobos  islands,  you  are  informed  that  instructions 
have  been  given  to  Commodore  McCauley,  commanding  the  Padfic 

auadron,  to  afford  protection  to  our  citizens  who  may  resort  to  those 
ands  to  procure  guano. 
'^  I  am,  sir,  your  obedient  servant, 

"WILLIAM  A.  GRAHAM. 
"Hon.  C.  P.  Clbvklani)." 


ii 


IC 


"  Washinotok,  July  7, 1852. 

"  Drab  Sir  :  Having  seen  stated  in  the  public  journals  that  a  portion 
of  the  Pacific  fleet  had  been  ordered  to  the  Lobos  islands  to  protect 
the  interests  of  American  ships  loading  guano  there,  yet  not  having  seen 
any  official  announcement  of  the  above,  we  take  the  liberty  to  ask  you 
if  such  is  the  fact ;  and  if  the  American  vessels  loading  guano  at  the 
Lobos  islands  will  be  protected  b^  our  fleet  at  all  hazards  7  If  yon 
feel  at  liberty  to  answer  this  question,  an  early  reply  will  much  oblige 
'^  Your  most  obedient  servants, 

"  DANA  &  CO. 
Hon.  Wh.  a.  Graham, 

"  Secretary  of  the  Navy." 


^*  Navt  Dsparthent,  Jtdy  9,  1852. 

"  Gentlemen:  In  reply  to  yours  of  the  7th  instant,  you  are  informed 
that  instructions  have  been  given  by  the  department  to  Commodore 
McCauley  to  protect  our  citizens  resorting  to  the  Lobos  islands  to  pro- 
cure guano. 

"  Very  respectfully,  your  obedient  servant, 

'*  WILLIAM  A.  GRAHAM. 
<'  Messrs.  Dana  &  Co.,  Boaion" 


In  consequence  of  these  assurances  of  protection,  which,  considering 
the  ample  naval  power  of  the  United  States,  were  equivalent  to  a8S1l^ 
ances  oi'  entire  saiety^  Magoun  &  Son.  and  Dana.  &  Uo.  dispatched  <me 
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ship  each  to  the  Lobos  islands.  A.  Q.  Benson,  then  a  merchant  in 
New  York  of  sufficient  means  and  credit,  embarked  very  largely  in 
the  enterprise.  While  it  may  be  doubtful  to  what  extent,  and  under 
what  circumstances  and  limitations,  the  government  may  be  respon- 
sible for  opinions  given  by  members  of  the  cabinet  which  influence  the 
conduct  of  individuals,  it  would  seem  that  in  this  case,  in  which  a 
line  of  policy  had  been  determined  upon  and  announced  by  the  Secre- 
tary of  State  and  the  Secretary  of  the  Navy,  with  the  presumed  and 
actual  concurrence  of  the  President,  the  merchants  of  the  country  were 
Justified  in  conforming  their  own  enterprises  to  the  line  of  policy  thus 
announced. 

On  the  21st  of  August,  1832,  in  a  despatch  to  the  Peruvian  chargfi 
d'affaires  at  Washington,  Mr.  Webster  states  elaborately  the  grounds 
upon  which  the  claim  of  Peru,  as  against  the  United  States,  to  the 
sovereignty  of  the  Lobos  islands,  may  be  resisted ;  concluding,  how- 
ever, with  the  following  paragraph : 

"The  government  of  the  United  States,  however,  is  prepared  to  give 
due  consideration  to  all  facts  tending  to  show  possession  or  occupancy 
of  the  Lobos  islands  by  Peru,  and  is  not  inclined  to  stop  or  preclude 
discussion  until  the  whole  matter  shall  be  thoroughly  investigated. 
If  there  are  any  facts  and  arguments  which  have  not  been  brought  to 
its  consideration,  they  shall  receive  the  most  respectful  and  friendly 
attention.  If  it  shall  turn  out  that,  as  has  been  intimated  above, 
those  islands  are  uninhabited  and  uninhabitable,  and  therefore  inca- 
pable of  being  legally  possessed  or  held  by  any  one  nation,  they  and 
their  contents  must  be  considered  as  the  common  property  of  all.  Or, 
if  unprotected  by  the  presence  of  Peruvian  authorities,  and  without 
actual  possession,  their  use  has  been  by  Peru  abandoned  or  conceded, 
without  limitation  of  time,  to  citizens  of  the  United  States  for  a  long 
period,  or  yielded  in  consequence  of  the  remonstrance  of  this  govern- 
ment or  its  agents,  then  no  exclusive  claim  can  be  pretended,  as 
against  the  United  States  at  least. 

^' Under  all  the  circumstances,  the  President  thinks  it  most  advisa- 
ble that  full  instructions  on  this  subject  should  be  despatched  to  the 
chared  d'affaires  of  the  United  States  at  Lima,  and  that  proper  orders 
should  be  given  to  the  naval  forces  of  the  United  States  in  that  quar- 
ter, to  prevent  collision  until  further  examination  of  the  case.     No 
countenance  will  be  given  to  the  authors  of  such  enterprises  claiming 
t        to  be  citizens  of  the  United  States  who  may  undertake  to  defend 
i        themselves  or  their  vessels  by  force,  in  the  prosecution  of  any  com- 
$        mercial  enterprises  to  these  islands.     Such  acts  would  be  acts  of  pri- 
vate war,  and  their  authors  would  thereby  justly  forfeit  the  protection 
of  their  own  government. 

'^  The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr. 
1         Osma  a  renewed  assurance  of  his  very  high  consideration. 

''DANIEL  WEBSTER. 
"To  SsiroR  Don  Juan  T.  m  Osma,"  &c.,  dkc. 

Mr.  Webster's  letter  of  August  21  was  published  in  the  Washing- 
r  ton  city  newspapers  of  August  24.  On  the  25th  of  that  month  the 
}       Allowing  order  was  issued  by  the  Secretary  of  the  Navy : 
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^'  Sib  :  By  direction  of  the  President,  you  are  hereby  instructed  to 
suspend,  until  further  orders,  the  execution  of  the  order  addressed  to 
you  under  date  of  June  16, 1852,  and  you  are  required  to  abstain  from 
aiding  or  abetting  any  citizen  of  the  United  States  who  may  forcibly  re- 
sist the  execution  of  the  laws  of  Peru  by  the  authority  of  that  republic. 
"I  am,  &c., 

*^JOHN  P.  KENNEDY. 
**  Commodore  C.  S.  McCaulby, 

^^ Commanding  U.  8.  squadron^  Pacific  ocean.'' 

As  soon  as  this  new  order  reached  him,  Clommodore  McCauIey 
issued  the  following  proclamation  : 

"A  PROCLAMATION. 
*^  To  aU  wham  it  may  concern, 

^^  Whereas  it  appears  that  a  number  of  vessels  said  to  belong  to  citi- 
zens of  the  United  States  have  been  chartered  to  proceed  to  the  islands 
of  Lobes  for  the  purpose  of  taking  in  cargoes  of  guano,  I  have  to  in- 
form all  men,  that  I  nave  been  instructed  by  my  government  at  Wash- 
ington to  abstain  from  protecting  any  vessels  of  the  United  States 
which  may  visit  those  islands  for  purposes  forbidden  by  the  decrees  of 
the  Peruvian  government ;  and  I  am  forbid  from  aiding  or  abetting 
any  citizens  of  the  United  States  who  may  forcibly  resist  the  execu- 
tion of  the  laws  of  Peru. 

^'  Given  under  my  hand,  on  board  the  United  States  frigate  Raritan, 
on  the  18th  day  of  October,  1852. 

«  C.  S.  McCAULEY, 
"  CommcLnder-in-chief  U.  8.  naval  forces  in  the  Pacific  ocean." 

And  on  the  same  day,  in  a  despatch  addressed  to  the  Peruvian  gov- 
ernment, Mr.  Clay,  the  American  minister  to  Peru,  says  : 

'^Acting  under  instructions  from  the  Navy  Department  at  Wash- 
ington, Commodore  McCauley  will  prevent  any  attempt  being  made 
by  vessels  belonging  to  citizens  of  the  United  States  to  take  away 
guano  forcibly  from  those  islands." 

There  was  thus  an  entire  change  of  policy  on  the  part  of  the  ad- 
ministration, in  withdrawing  a  protection  which  had  been  promised  to 
American  merchants  engaged  in  the  enterprise  of  obtaining  ^uano  at 
the  Lobos  islands ;  but  as  yet  it  does  not  appear  that  the  opinions  of 
the  administration  in  reference  to  the  rights  of  Peru  had  undergone 
any  change. 

In  a  despatch  of  August  30,  1850,  to  Mr.  Clay,  communicatin^y 
among  other  things,  the  letter  to  Mr.  Osma,  of  August  21,  Mr.  Web- 
ster says : 

^^  Upon  the  present  state  of  the  &cts  and  the  evidence,  this  govern- 
ment cannot  admit  the  right  of  Peru  to  drive  away  United  States  ves- 
sels from  the  Lobos  islands.  We  see  nothing  thus  far  to  change  the 
sentiment  expressed  in  the  letter  of  this  department  to  Mr.  Osma,  and 
it  would  be  a  want  of  candor  not  to  say,  that  we  are  not  aware  of  anj 
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source  from  which  new  facts  favorable  to  the  claims  of  Peru  are  likely 
to  be  drawn.  Nevertheless,  it  is  the  President's  purpose  to  give  a 
fair  consideration  to  everything  which  the  Peruvian  government  may 
produce  in  support  of  its  asserted  right.  In  the  mean  time  it  is  a 
great  object  to  prevent  any  possible  collision.  *  *  ♦  All  danger 
of  collision  would  probably  be  averted,  if  the  Peruvian  government 
would  allow  those  United  States  vessel,  which  have  sailed  from  our 
ports  between  the  1st  of  June  and  the  24th  instant  for  the  Loboi 
islands,  to  load  with  guano  without  molestation.  A  letter  to  the 
President  on  this  subject  from  Mr.  Bokee,  the  naval  officer  at  New 
York^  is  herewith  transmitted.  This  communication  fully  sets  forth 
the  importance  of  the  measure  to  the  parties  immediately  interested.'' 

In  the  same  despatch,  after  suggestmg  certain  considciations  to  be 
submitted  by  Mr.  Clay  to  the  Peruvian  government,  calculated  to  in- 
duce that  government  to  reduce  the  prices  of  guano,  Mr.  Webster  says : 

''  Ton  will  cause  the  Peruvian  government  to  understand  that  these 
last  observations  are  submitted  wi^  no  purpose  whatever  of  ex|)ressiDg 
any  doubt  of  the  right  of  citizens  of  the  United  States  to  visit  these 
islands,  as  they  have  for  so  many  years  been  accustomed  to  do,  or  re- 
laxing from  their  demands  in  that  respect." 

And  it  does  not  appear  that  the  personal  opinions  of  Mr.  Webster, 
in  reference  to  the  Peruvian  title  to  the  Lobos  islands,  were  ever 
changed.  The  opinions  of  the  administration,  however,  were  soon 
essentially  changed,  as  will  appear  from  the  following  letter  : 

'^Dbpabtment  op  State, 
*'  Washington,  September  21, 1852. 

'^  Snt :  In  the  letter  from  this  department  to  you,  of  the  30th  ultimo, 
you  were  informed  that  the  information  which  our  government  pos- 
sessed *  respecting  the  acts  of  jurisdiction  which  both  Spain  and 
Peru  may  have  exercised'  over  the  Lobos  islands,  was  by  no  means 
complete,  but  that,  '  as  it  was  the  President's  purpose  to  give  a  fair 
consideration  to  anything  which  the  government  of  Peru  might  pro- 
duce in  support  of  her  asserted  right  of  ownership'  over  the  islands, 
you  were  directed  to  supply  the  deficiency  in  our  knowledge  on  this 
subject  from  such  sources  of  information  as  are  no  doubt  accessible  to 
you. 

''In  your  despatch  No.  105,  dated  17th  ultimo,  and  which  was  re- 
ceived on  the  16th  instant,  you  have,  to  some  extent,  anticipated  the 
above  request,  and  furnished  information  on  some  of  the  points  on 
which  it  was  requested. 

''It  is  proper  to  add,  also,  that  prior  to  the  receipt  of  this  despatch, 
in  consequence  of  the  information  contained  in  the  one  that  preceded 
it,  dated  24th  June,  the  President  was  induced  to  believe  that  the 
claim  of  Peru  to  exclusive  dominion  over  these  islands  was  better 
founded  than  it  had  been  led  to  suppose.  The  orders  that  had  been 
despatched  to  the  commander  of  our  naval  forces  in  the  Pacific  to 

J  protect  snch  of  our  vessels  as  might  wish  to  take  cargoes  of  guano 
rem  these  islands,  were  accordingly  countermanded  some  weeks  since. 
"  The  President  now  directs  me  to  say,  that  the  information  contained 
io  your  last  despatch  has  materially  changed  the  aspect  of  t^e  case, 
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and  that  candor  and  fair  dealing,  as  well  as  the  interests  of  botk 
countries,  require  that  this  should  be  made  known  to  the  Perayian 
government  as  speedily  as  possible. 

"You  will  therefore  avail  yourself  of  the  earliest  opportunity  of  aasnr- 
ing  the  government  of  Peru  that  the  President  would  deeply  regret  if 
anything  in  the  language  or  the  acts  of  this  government  should  have 
been  construed  as  evidence  of  a  wish  to  encroach  on  the  rights  or  the 
territory  of  Peru. 

"  That  the  policy  of  Peru  in  granting  a  monopoly  of  the  guano  trade 
is  considered  by  this  government  as  illiberal  and  impolitic,  inasmuch 
as  it  imposes  very  vexatious  burdens  and  restrictions  on  foreign  na- 
tions, without  any  corresponding  benefit  to  herself. 

'^  That  as  this  policy  bore  very  hardly  upon  our  citizens,  and  created 
great  dissatisfaction,  the  government  had  determined  to  subject  the 
daim  set  up  by  Peru  to  exclude  all  other  nations  from  the  right  of 
takine  guano  from  these  islands  to  the  most  rigid  scrutiny.  That  as 
the  islands  were  uninhabited  and  of  so  little  value  that  their  very  ex- 
isteuce  was,  until  recently,  scarcely  known,  this  government  had  no 
knowledge  of  the  acts  of  ownership  or  jurisdiction  on  which  the  gov- 
ernment of  Peru  rested  its  claims  of  sovereignty  over  them ;  and  until 
an  opportunity  should  be  afforded  of  investigating  that  claim,  wished 
to  avoid  doing  anything  which  could  be  interpreted  into  an  admission 
of  its  validity.  That  since  the  communications  heretofore  made  to 
that  government  further  information  has  been  obtained  on  the  sah- 
ject ;  and  although  that  information  is  not  considered  sufficient  to 
establish  conclusively  the  title  of  Peru  to  these  islands,  it  does  never- 
theless, when  taken  in  connexion  with  her  actual  possession  of  and 
exercise  of  jurisdiction  over  them,  create  in  her  favor  such  a  presump- 
tion of  title  as  this  government  is  bound  to  respect,  unless  on  further 
investigation  it  should  prove  to  be  unfounded.  That  this  department, 
therefore,  acted  somewhat  hastily  in  assuming  that  the  Lobos  islands 
were  waste  and  unappropriated  land,  from  which  the  citizens  of  the 
United  States  had  a  right  to  take  guano,  in  common  with  those  of 
Peru. 

'^  That  having  arrived  at  this  conclusion,  a  proper  sense  of  what  is 
due  to  the  character  of  the  nation  for  justice  and  fair  dealing,  as  well 
as  the  strong  desire  entertained  by  him  to  cultivate  the  most  friendly 
relations  with  a  sister  republic,  has  prompted  the  President  to  lose  no 
time  in  making  this  prompt  declaration. 

"C.  M.  CONRAD,  Acting  Secretary. 
'^  John  Banbolph  Glat,  Esq.,  dc.** 

The  change  of  opinion,  on  the  part  of  the  administration,  in  respect 
to  the  rights  of  Peru,  is  ascribed,  as  will  be  seen,  very  much  to  the 
efforts  and  representations  of  Mr.  Clay,  who  seems  to  have  been  early 
and  powerfully  impressed  with  the  justice  of  the  pretensions  of  Pern, 
and  to  have  spared  himself  no  pains  in  vindicating  them. 

On  the  day  on  which  the  above  letter  of  Mr.  Conrad  was  written, 
another  letter,  nkarked  ^^ Private^'*  was  despatched  by  him  to  Mr. 
CSay,  of  the  following  tenor: 


Digiti 


zed  by  Google 


ALFRED  a.  BSirSOK.  0 

*^ Since  tlie  accompaDjing  despatch  from  the  State  Department  was 
prepared,  Mr.  de  Osma,  the  newly  appointed  minister  of  Peru,  has 
announced  to  the  department  his  arrival  in  Washington.  He  has  not 
yet  presented  his  credentials,  but  there  is  reason  to  believe  that  he  is 
fully  authorized  to  negotiate  on  all  matters  pending  between  the  two 
governments. 

''For  this  reason,  while  it  is  considered  advisable  that  the  despatch 
should  be  transmitted,  as  originally  intended,  it  is  thought  safer  not 
to  communicate  its  contents  to  him  or  his  government  until  after  we 
have  heard  what  he  has  to  say.  Tou  will,  therefore,  not  make  known 
to  the  Peruvian  government  the  instructions  contained  in  the  despatch 
until  you  are  directed  to  do  so  by  a  note  which  I  shall  address  you  to 
that  effect." 

In  a  despatch  of  October  1^  1852,  to  Mr.  Clay,  Mr.  Conrad,  acting 
Secretary  of  State,  says : 

''Since  the  last  despatch  to  you  from  this  department,  it  has  learned 
that  the  number  of  vessels  which  have  sailed  from  the  United  States 
for  the  Lobos  islands  is  greater  than  it  had  been  led  to  suppose,  and 
that  evenshould  they  be  furnished  with  a  return  cargo  in  guano,  which, 
by  your  despatch  of  the  17th  of  August,  1852,  the  department  was 
informed  they  would  be,  the  freight  they  would  thus  earn  would  not 
indemnify  their  owners.  The  expense  of  fitting  out  vessels  for  this 
business  is  said  to  be  considerable,  besides  which,  it  is  reported  to  the 
department,  t^at  some  persons  embarked  in  this  business  in  conse- 
quence of  a  letter  from  this  department,  in  which  the  opinion  is  ex- 
Eressed  that  United  States  vehsels  had  a  right  to  take  guano  at  the 
lobos  islands,  and  that  our  naval  forces  in  the  Pacific  would  be  in- 
structed to  protect  them  in  the  exercise  of  this  right— and  had,  in 
consequence  of  this  letter,  made  contracts  for  delivering  the  article  at 
prices  much  below  its  ordinary  market  value.  *  *  ♦  You  will 
state  these  circumstances  to  the  Peruvian  government,  and  will  earn- 
estly press  upon  them  to  allow  the  vessels  that  sailed  for  the  Lobos 
islands,  in  consequence  of  the  letter  above  mentioned,  to  load  with 
guano  on  their  own  account.  *  *  ♦  To  guide  you  in  determining 
what  vessels  are  entitled  to  claim  the  benefit  of  your  interposition,  I 
will  state  that  the  letter  above  referred  to  was  addressed  to  Mr.  J.  C. 
Jewett  on  the  5th  day  of  June  last,  and  that  a  letter  to  Mr.  De  Osma, 
informing  him  that  the  order  to  Commodore  McCauley  had  been  coun- 
termanded, was  published  in  this  city  on  the  24th  of  August  last." 

On  the  7th  of  October,  1852,  the  new  Peruvian  minister  near  this 
government  addressed  to  the  acting  Secretary  of  State,  Mr.  Conrad, 
an  elaborate  despatch,  reviewing  and  enforcing  the  grounds  upon 
which  were  based  the  pretensions  of  Peru  in  respect  to  the  Lobos 
islands.  The  reply  of  Mr.  Conrad,  dated  two  days  afterwards^  avoids 
any  final  acknowledgment  by  our  government  of  the  rights  of  Pern, 
bnt  presses  vigorously  for  some  stipulations  in  favor  of  those  of  our 
citizens  who  had  embarked  in  the  enterprise  of  obtaining  guano  from 
the  Lobos  islands.  It  is  evident  that  the  administration,  sympa- 
thized properly  and  warmly  with  those  who  had  been  led  into  this 
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enterprise  by  its  own  promises  of  protection,  and  was  determined  to 
spare  no  effort  to  obtain  good  terms  for  them  from  Peru. 

Mr.  Conrad's  reply  of  October  9  to  Mr.  Osma  was  as  follows : 

'^  The  undersigned,  Acting  Secretary  of  State  of  the  United  States, 
has  the  honor  to  acknowledge  the  receipt  of  the  note' of  Mr.  de  Osma, 
envoy  extraordinary  and  minister  plenipotentiary  of  the  republic  of 
Peru,  of  the  7th  instant,  containing  an  exposition  of  the  claims  of  that 
republic  to  the  Lobos  islands. 

^^The  undersigned  has  not  yet  had  time  to  examine  this  paper 
with  the  attention  its  importance  deserves,  and  will  defer  replying  to 
it  until  this  government  shall  be  possessed  of  all  the  information  on 
the  subject  it  will  be  in  its  power  to  procure. 

'^  In  the  mean  time  the  undersigned  is  directed  to  call  the  attention 
of  Mr.  de  Osma  to  another  matter  connected  with  this  subject.  Mr. 
de  Osma  is  aware  that  the  order  which  directed  the  commander  of  the 
naval  forces  of  the  United  States  in  the  Pacific  to  protect  American 
vessels  in  the  exercise  of  the  right  to  take  guano  from  the  Lobos  islands 
was  subsequently  revoked. 

^'  The  undersigned  has  already  had  the  honor  to  explain  orally  to 
Mr.  de  Osma  that  this  government  had  not  intended,  by  the  revoca- 
tion of  that  order,  to  abandon  its  own  claim,  or  to  admit  that  of  Pern. 
But  that,  as  it  was  alleged  that  Peru  had  recently  taken  possession 
of  the  islands,  and  asserted  her  jurisdiction  over  them,  and  as  the 
question  was  a  doubtful  one,  the  proper  solution  of  which  depended 
on  facts  in  regard  to  which  this  government  was  not  fuliy  informed, 
it  bad,  to  avoid  giving  any  cause  of  offence  to  Peru,  and  possibly  in- 
terrupting the  friendly  relations  between  the  two  governments,  de- 
termined to  waive  the  enforcement  of  any  rights  it  might  possess  nntil 
the  question  could  be  fully  investigated. 

"Mr.  de  Osma  is  aware,however,that  a  number  of  vessels  belonging 
to  citizens  of  the  United  States  have  sailed  for  the  Lobos  islands  un- 
der the  belief  (in  part  occasioned  by  the  act  of  this  government)  that 
they  should  be  protected  in  the  right  to  take  guano  therefrom.  What 
is  to  be  done  with  these  vessels  ?  The  charge  d'affaires  of  the  United 
States  at  Lima  has  informed  this  department,  in  a  despatch  of  the  7th 
of  August  last,  that  they  would,  at  the  option  of  their  captains,  sail 
for  another  destination,  or  be  chartered  by  the  agents  of  the  Peruvian 
government  to  carry  guano  to  the  United  States  or  England.  Bat 
the  owners  or  charterers  of  these  vessels  were  not  induced  to  send  them 
on  this  distant  voyage  merely  on  account  of  the  freight  they  might 
earn ;  and  it  is  feared  that,  in  some  cases,  the  freight  on  the  guano, 
at  the  customary  rates,  will  not  even  reimburse  them  for  their  actual 
outlay,  including  the  charter  parties,  outfit,  &c.  Besides,  it  has  been 
reported  to  this  department  (whether  correctly  or  not  the  undersigned 
is  unable  to  say)  that  some  of  the  parties  engaged  in  this  adventure, 
supposing  they  would  be  allowed  to  load  ^uano  on  their  own  account, 
have  made  contracts  to  deliver  it  at  prices  much  below  its  ordinary 
market  value. 

^'  The  undersigned  is  directed  to  say  to  Mr.  Osma  that  this  govern- 
ment deeply  sympathizes  with  these  persons,  and  feels  it  a  duty  in- 
cumbent on  it  to  ao  all  in  its  power  to  enable  them  to  realise  their 

Digitized  by  V^OOQlC 


ALFUED  G.   BENSOir.  11 

just  expectations.  The  andersignedy  therefore,  begs  leave  to  express 
the  hope  that  these  vessels — that  is  to  say,  those  which  sailed  (or  had 
orders  to  sail  which  could  not  be  countermanded  before  sailing)  for 
the  Lobos  islands  In  the  interval  between  the  12th  day  of  June  (the 
date  of  the  letter  communicating  the  order  to  Commodore  McCauley 
referred  to)  and  the  24th  day  of  August  last,  (when  the  revocation  of 
that  order  was  made  known,)  will,  under  all  the  circumstances  of  the 
case,  be  permitted  to  load  on  their  own  account.  The  undersigned 
submits  that  this  concession  on  the  part  of  Peru  would  be  but  a  proper 
return  for  that  comity  and  forbearance  which  this  government  has  ex- 
hibited in  reference  to  this  subject.  On  the  other  hand,  it  must  be 
apparent  that  in  case  these  vessels  should  be  prevented  by  the  Peru- 
vian government  from  taking  their  cargo,  and  it  should  hereafter  ap- 
pear that  this  was  a  wrongful  act  on  its  part,  their  owners  or  char- 
terers would  have  a  claim  for  indemnity  against  Peru  which  this  gov- 
ernment would  be  bound  lo  enforce. 

*'  The  undersigned  would  also  suggest,  that  such  a  proceeding,  while 
it  would  not  diminish  the  desire  or  the  obligation  of  this  government 
to  do  full  justice  to  Peru  in  reference  to  this  question,  would,  by  com- 
plicating it  with  private  interests  and  the  feelings  growing  out  of 
them,  retard,  if  it  should  not  seriously  embarrass,  its  final  and  satis- 
factory adjustment." 

In  the  final  arrangement  of  the  16th  and  ITth  of  November,  1852, 
embracing  all  the  questions  in  controversy,  the  Peruvian  title  to  the 
Lobos  islands  was  admitted,  and  stipulations  were  made  for  the  bene- 
fit of  the  parties  with  whom  our  government  declared  it  ^^  deeply 
sympcUhizedy  and  felt  it  a  duty  incurment  on  it  to  do  all  in  its  power  to 
tinable  ihem  to  realize  their  jmt  expectations.** 

Mr.  Clay,  at  Lima,  on  the  25th  of  October,  1852,  made  the  follow- 
ing declaration  to  the  Peruvian  minister  of  foreign  affairs  : 

*'  The  undersigned,  after  a  scrupulous  and  careful  investigation  of 
all  the  points  connected  with  the  subiect,  as  well  those  mentioned  in 
his  excellency's  note  as  those  which  have  come  under  his  own  obser- 
vation, feels  himself  constrained  to  admit  that,  in  his  opinion,  the 
right  of  the  Republic  of  Peru  to  the  sovereignty  and  possession  of  the 
islands  of  Lobos  de  Afuera  and  de  Tierra  is  perfect  and  unquestion- 
able." 

To  say  nothing  of  the  fact  that  this  was  merely  the  unauthorized 
and  volunteered  declaration  of  Mr.  Clay,  made  m  distinct  and  flat 
contradiction  to  the  opinions  of  his  own  government  as  then  expressed 
to  him,  Mr.  Conrad's  letter  of  September  21  not  having  been  received 
by  him  until  the  30th  of  October  ;  it  is  suflScient  to  observe  that  this 
declaration  was  not  known  at  Washington  at  the  date  of  the  arrange- 
ment of  the  16th  and  17th  of  November,  and  had  no  influence  what- 
ever upon  the  terms  of  that  arrangement. 

On  the  16th  of  November,  1862,  Mr.  Everett  addressed  a  note  to 
Mr.  de  Osma,  admitting,  without  reserve,  the  justice  of  the  preten- 
sions of  Peru  in  respect  to  the  Lobos  islands ;  and  on  the  following 
day  Mr.  de  Osma  replied  as  follows : 
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"Legation  op  Peru, 
**  Washington,  November  17,  1852. 

"The  undersigned,  envoyextraordinary  and  minister  plenipotentiary 
of  the  republic  of  Peru,  has  received  the  note  which  his  excellency 
Mr.  Everett,  the  Secretary  of  State  of  the  United  States,  has  been 
pleased  to  direct  to  him,  under  date  of  yesterday,  informing  him  that 
he  had  submitted  to  the  President  the  communication  which  the 
undersigned  had  the  honor  to  forward  to  the  department  on  the  7th 
of  October  last  past,  relative  to  the  rights  of  Peru  to  the  Lobos 
islands,  and  the  document  on  the  same  subject  forwarded  by  the 
charge  d'affairs  of  the  United  States  at  Lima ;  and  having  examined 
them  with  the  most  serious  attention,  the  President  has,  he  is  in- 
formed, concluded  to  dispel  all  doubts  that  he  might  have  entertained 
with  regard  to  the  right  of  Peru  to  the  said  islands,  and  has  ordered 
his  excellency  the  Secretary  of  State,  in  the  name  of  his  government, 
to  recognize  the  right  of  that  republic,  assuring  the  undersigned  that 
the  United  States  would,  under  no  circumstances,  lend  their  protec- 
tion to  the  American  citizens  or  vessels  that  might  proceed  to  the  said 
islands  without  previously  having  obtained  permission  to  that  effoct 
from  the  Peruvian  government,  or  that  might  not  submit  to  the  regu- 
lations in  force  in  that  Territory. 

*'  The  undersigned  cannot  but  express  to  his  excellency  Mr.  Everett 
the  satisfaction  with  which  he  learnt  the  resolution  which  has  been 
made  known  to  him,  and  which,  in  his  opinion,  proves  the  imparti- 
ality of  his  government  in  the  examination  of  the  question,  while,  at 
the  same  time,  it  justifies  the  confidence  with  which  that  of  Pern  mh 
pealed  to  its  intelligence,  and  its  respect  for  the  rights  of  a  friendly 
nation.  In  these  circumstances  the  undersigned  would  fear  that  he 
did  not  acknowledge,  in  a  proper  and  befitting  manner,  the  sentiments 
contained  in  the  note  of  his  excellency  Mr.  Everett,  did  he  not,  in  his 
turn,  express  the  pleasure  with  which  he  receives  the  particular  re- 
commendation that  has  been  made  to  him  in  favor  of  the  vessels 
despatched  by  the  citizens  of  the  United  States  to  the  Lobos  islands, 
under  the  impression  that  they  could  freely  take  guano  ;  and  he  has 
the  honor  to  offer  to  the  honorable  Mr.  Everett,  in  the  name  of  his 
government:  Firstly,  That  the  American  vessels  that  left  the  ports  of 
the  United  States  since  the  6th  of  June  to  the  25th  of  August  last, 
freighted  to  get  a  car^o  of  guano  at  the  said  islands,  (and  of  these  the 
undersigned  sends  a  list,  the  most  correct  which  he  has  been  able  to 
form,  with  the  data  which  he  has  gathered,)  shall  be  freighted  on  ac^ 
count  of  the  government  of  Peru,  to  load  at  the  Islands  of  Chincha  at 
the  rate  of  twenty  dollars  (pesos  fuertes)  per  ton — ^the  owners  or  ship- 
pers assigning  over  the  contracts  which  they  have  made  to  the  con- 
signees and  agents  of  Peru  in  the  United  States.  Secondly,  There 
shall  also  be  taken  by  the  Peruvian  government,  for  its  own  account, 
the  instruments  or  utensils  intendea  for  procuring  the  guano,  and 
carried  by  said  vessels,  the  fair  prices  of  the  same  being  paid  at  Callao 
to  the  captain  by  the  agents  of  the  government  for  the  exportation  of 
^uano  prior  to  the  delivery  of  the  articles.  Thirdly.  The  vessels 
ireighted  in  the  ports  of  the  Pacific  with  the  same  object^  by  virtue  of 
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orders  coming  from  the  United  States  prior  to  the  25th  of  August, 
and  that  cannot  have  been  recalled  since,  will  also  be  taken  at  freight 
by  the  government  of  Peru  at  the  same  price  of  twenty  dollars  per 
ton ;  provided  always  the  charter  parties  be  presented  and  endorsed 
over  to  the  said  agents  of  Peru  in  the  United  States  before  the  1st  of 
January  next. 

'^  The  undersigned  hopes  that  these  measures  will  satisfy  the  interest 
which  the  honorable  Mr.  Everett  has  manifested  in  favor  of  the  per- 
sons having  sent  their  vessels  to  the  Lobos  islands;  and,  taking  ad- 
vantage of  this  opportunity  to  manifest  his  gratitude  for  the  willing- 
ness which  he  had  found  both  in  his  excellency  the  President  and  in 
the  honorable  Mr.  Everett  to  terminate  this  affair  in  an  honorable 
manner,  and  one  worthy  of  the  relations  uniting  Peru  to  the  United 
States,  be  renews  to  his  excellency  the  assurance  of  the  high  consider- 
ation and  esteem  with  which  he  remains, 
'  ^  His  most  obedient  servant, 

"  JOAQUIN  DE  OSMA. 

'  'Hon.  Sbcretabt  of  Statb  of  the  Uioted  States." 

These  letters  of  Mr.  Everett  and  Mr.  de  Osma  were  evidently  con- 
certed, and  form  parts  of  an  entire  arrangement  agreed  upon  between 
the  negotiators.  Mr.  Everett  so  speaks  of  it  in  a  letter  addressed  to 
Mr.  Clay,  on  the  18th  of  November,  1852,  in  which  he  says  : 

''  You  will  learn  with  satisfaction  that  a  definitive  arrangement  has 
been  concluded  between  Mr.  deOsma  and  this  department  of  all  the 
matters  in  controversy." 

It  is  apparent  from  this  history  of  the  negotiations  which  resulted 
in  the  stipulations  entered  into  by  Peru  on  the  17th  of  November, 
1852,  that  they  were  not  accorded  as  a  matter  of  favor,  but  were  in- 
fluenced by  a  consideration  of  the  most  ample  character.  The  ex* 
elusive  title  of  Peru  to  the  Lobos  islands,  especially  as  against  the 
United  States,  had  been  doubted  by  the  highest  authorities  both  in 
England  and  in  this  country,  and  upon  grounds  by  no  means  light  or 
ill  considered.  The  credit  of  Peru  abroad  and  her  social  stability  at 
home,  depended  upon  preserving  her  guano  revenues  intact.  To  ob- 
tain, after  doubt  and  discussion,  an  express  recognition  of  her  claims 
by  the  United  States,  would  be  to  place  her  in  a  better  position  than 
before  doubt  and  discussion  had  arisen.  The  pecuniary  interests  in- 
volved were  vast,  as  were  also  the  personal  and  political  interests  in- 
volved, of  the  men  in  power  in  Peru. 

Mr.  Clay,  in  a  despatch  of  December  21, 1852,  to  Mr.  Everett,  says: 

^^  The  settlement  of  this  question  is  of  the  utmost  importance  to 
Peru  ;  for  if  the  United  States  had  denied  the  right  of  this  govern- 
Bdent  to  the  sovereignty  over  the  islands  of  Lobos,  its  credit  abroad 
would  have  been  destroyed  for  the  time,  as  the  introduction  of  the 
Lobos  guano  into  the  market  at  a  low  price  would  have  effectually 
prevented  the  sale  of  that  from  the  Chincha  islands.  Besides  this,  it 
would  have  lost  the  guano  on  the  Lobos  and  the  adjacent  islands, 
amounting  to  about  two  millions  of  tons ;  estimated  to  be  worth  at 
leaat  sixty  millions  of  dollars.     A  national  bankruptcy  must  have  en- 
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sued,  followed  probably  by  a  successiou  of  revolutions  in  the  country. 
This  President  Echenrique  knew." 

To  obtain  an  assured  title  to  a  property  of  the  value  of  sixty  mil- 
lions of  dollars,  to  avert  bankruptcy  abroad  and  revolution  at  home, 
the  concessions  finally  exacted  of  reru  were  trifling  indeed.  They 
fell  far  short  of  the  terms  insisted  upon  in  Mr.  Webster's  despatch 
of  August  30,  to  Mr.  Clay,  in  Mr.  Conrad's  despatch  of  October  1, 
to  Mr.  Clay,  and  in  Mr.  Conrad's  despatch  of  October  9,  to  Mr. 
de  Osma,  that  tbe  parties  who  had  despatched  vessels  to  the  Lobos 
islands  between  the  5th  of  June  and  the  26th  of  August,  should  be 
permitted  to  load  guano  on  their  own  account.  No  measure  of  con- 
cession, indeed,  short  of  this  would  enable  the  parties  who  had  des- 
patched those  vessels  to  realize  their  reasonable  expectations,  and  it 
must  have  been  with  extreme  reluctance  that  Mr.  Everett  felt  com- 
pelled to  assent  to  anything  less. 

To  what  extent,  indeed,  did  the  agreement  of  Peru  of  November 
ITth  involve  pecuniary  loss  to  her,  or  pecuniary  advantage  to  our 
merchants,  by  way  of  indemnity  for  their  immense  sacrifices,  growing 
out  of  the  sudden  and  forced  abandonment  of  the  enter^rize  of  ob- 
taining guano  from  the  Lobos  islands  ?  At  the  utmost,  it  was  only 
an  agreement  by  Peru  to  pay  a  freight  upon  guano,  exceeding  by  four 
dollars  per  ton  the  then  average  rates  of  freight,  and  this  upon  a  lim- 
ited amount  of  tonnage,  not  amounting  in  the  aggregate  to  one  half 
of  one  per  cent,  of  the  estimated  value  of  the  guano  upon  the  Lobos 
islands.  This  was  the  utmost  amount  of  loss  by  Peru  then  antici- 
pated, and,  in  the  end,  it  turned  out  that  Peru  actually  gained  rather 
than  lost.  Notwithstanding  the  immense  number  of  vessels  sent  to 
the  guano  islands  by  Mr.  Benson  and  others,  in  consequence  of  assur- 
ances of  protection  from  this  government,  the  increase  in  the  demand 
for  guano  grew  up  so  much  more  rapidly  that  the  current  rates  of 
ffuano  freights  soon  rose  to  twenty  dollars  per  ton,  and  even  to  thirty 
dollars. 

In  a  despatch  of  April  11,  1853,  to  Mr.  Everett,  Mr.  Clay  says: 

*' And  here  it  may  be  observed,  that  the  discussion  of  the  title 
to  the  Lobos  islands  has  proved,  in  the  end,  advantageous  to  Pern,  as 
without  the  vessels  chartered  by  Mr.  Benson  there  would  not  have 
been  sufiicient  ships  to  carry  one  half  the  quantity  of  guano  required 
for  consumption  in  the  United  States.  The  agents  of  the  Peruvian 
government  are  now  chartering  transient  vessels  at  twenty  dollars  the 
ton  to  carry  guano  to  that  market,  and  I  have  been  informed  by  Mr. 
Barreda  that  he  shall  not  be  able  to  send  forward  enough  to  meet  the 
demand  for  the  article. 

'^  It  is  satisfactory,  therefore,  to  believe  that  no  losses  will  secure  to 
any  one  from  the  Lobos  islands  question." 

And  it  will  appear  from  the  letters  of  Mr.  Benson  to  the  State  De- 
partment that,  by  the  time  the  vessels  chartered  by  him  had  returned 
to  the  United  States,  guano  freights  had  advanced  to  thirty  dollars  per 
ton.  Of  course,  under  the  same  demand  for  guano,  freights  would 
have  r^one  still  higher^  but  for  the  ^reat  amount  of  extra  tonnan 
supplied  by  the  Lookds  islands  enterprise,  and  it  is  altogether  prob^Ue 
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that  Peru  would  have  heen  absolntelj  disabled  to  meet  tlie  require* 
ments  of  the  market  by  the  want  of  tonnage. 

It  is  most  manifest,  therefore,  that  the  stipulations  by  Peru  of  the 
17th  of  November,  entered  into  in  consideration  of  acknowledgments 
by  the  United  States,  most  important  and  even  vital  to  her,  stipula- 
tions resulting  in  no  pecuniary  loss  to  her  whatever,  stipulations  in 
favor  of  parties  whose  enterprises,  as  the  sequel  proved,  secured  to 
her  vast  amounts  of  money,  should  be  construed  in  a  liberal  and  com- 
prehensive spirit,  and  not  be  frittered  away  by  evasions.  And  es- 
pecially is  this  enforced  by  the  fact,  that  the  beneficiaries  of  these 
stipulations  were  not  consulted  about  them,  knew  of  them  only  after 
they  were  finally  agreed  upon,  and  had,  therefore,  no  opportunity  to 
protect  themselves  by  attention  to  the  phraseology  in  which  they  were 
clothed. 

The  plain  intent  and  meaning  of  these  stipulations  was,  to  secure 
to  the  charterers  of  vessels  sent  to  the  Lobos  islands  the  excess  of 
twenty  dollars  per  ton  above  the  rate  they  hcid  agreed  to  pay,  as  an 
indemnity  liquidated,  so  far  as  our  government  had  a  right  to  liq^m- 
date  it  without  consulting  the  charterers,  for  their  losses  resulting 
from  the  breaking  up  of  their  enterprise.  And  there  is  good  reason 
to  believe  that  these  stipulations,  in  respect  to  Mr.  Benson,  have  been 
violated,  and  that  he  has  received  but  a  portion  of  the  indemnity 
intended  to  be  provided  for  him. 

A  construction  of  the  arrangement  of  November  1 T  has  been  adopted 
by  Peru,  that  Mr.  Benson  should  receive  the  freight  of  twenty  dollars 
per  ton  only  in  the  case  of  vessels  whose  captains  would  take  their 
cargoes  under  his  charters  ;  and  that,  if  they  protested  those  charters, 
and  took  new  charters  from  Peru,  his  only  remedy  would  be  a  suit 
against  them  for  such  damages  as  mieht  be  legally  recoverable  against 
them.  Mr.  Benson  saw  early  that  by  this  course  of  procedure  he 
should  lose  the  benefits  of  the  arrangement  of  November  17,  and  made 
the  most  earnest  efforts  to  save  himself;  first,  by  proposing  that  Peru 
should  agree  to  pay  twenty  dollars  freight  for  a  liquidated  number  of 
tons ;  and,  secondly,  by  insisting  that  the  agents  of  Peru  should  not 
give  employment  to  vessels  which  refused  to  load  under  his  charters. 

In  a  letter  addressed  to  Mr.  Everett  on  the  27th  of  November, 
1852,  Mr.  Benson,  says: 

'^  The  action  of  this  government  in  {suspending  its  orders  to  pro* 
tect  our  shipping  while  engaged  in  loading  guano,  at  the  Lobos 
islands,  and  the  proclamation  of  its  oflScers  in  the  Pacific,  warning 
ship  owners  against  violating  the  decrees  of  Peru  in  regard  thereto, 
have  induced  many  ship  owners  to  abandon  their  charters,  and  if  this 
should  be  the  case  generally,  the  honorable  Secretary  will  not  fail  to 
perceive  how  injuriously  it  would  affect  my  interests.  All  the  ex- 
penses have  been  incurred  for  labor,  materials,  &c.,  to  load  fully  one 
nundred  thousand  tons  of  shipping,  forty  thousand  of  which  are  esti- 
mated to  be  under  engagement  up  to  this  date.  Now,  what  I  desire 
IB  that  the  Secretary  of  State  will  request  the  Peruvian  minister  to 
consent  (under  the  arrangement  recently  made  between  the  two  gov- 
ernments) to  liquidate  at  — ^-  tons,  per  register  of  ships,  which 
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shall  be  delivered  on  board  vessels  chartered  by  me,  and  to  extend  the 
time  for  presenting  the  charter-parties  for  endorsement.  8ach  a 
settlement  made  now  will  prevent  future  differences  from  occurring 
between  the  charterers  of  the  ships  and  the  Peruvian  government  or  its 
agents,  and  dil&culties  to  our  own  government  in  the  settlement  of 
disputes  arising  therefrom,  and  as  there  is  no  reason  to  suppose  the 
minister  of  Peru  would  object  to  such  a  request,  I  beg  leave  most 
resnectfully  and  earnestly  to  hope  that  it  may  be  made." 

On  the  first  of  Decemoer  Mr.  Everett,  enclosing  to  the  Peruvian 
minister  the  foregoing  letter  of  Mr.  Benson,  says : 

^^  If  in  your  power  to  come  to  an  arrangement  in  behalf  of  your 

government,  like  that  which  he  (Mr.  Benson)  suggests,  it  may  be  for 
le  interest  and  convenience  of  all  parties." 

This  request,  calculated  to  put  an  end  to  all  disputes,  and  endorsed 
by  Mr.  Everett  as  being  ^^for  the  interest  and  convenience  of  all  oarties,'' 
was  referred  by  the  Peruvian  minister  to  his  government,  oy  whom 
it  was  absolutely  rejected. 

On  the  21st  of  February,  1863,  Mr.  Benson  addressed  a  letter  to 
Mr.  Clay,  appealing  to  him  to  urge  upon  the  government  of  Peru, 
among  other  things,  the  following : 

"  That  the  government  of  Peru  will  not  only  not  encourage  the 
breaking  of  contracts  made  with  me,  but  will  direct  that  such  ships,  sod 
such  ships  onZ^,  as  conform  thereto  shall  be  loaded  with  guano  at  all, 
and  that  their  pgents,  Messrs.  Barreda  &  Brother  may  be  directed 
to  cancel  all  subsequent  charters  made  by  them  with  the  owners  of 
vessels  previously  chartered  to  me,  and  not  to  make  any  such  others.'' 

Notwithstanding  all  the  remonstrances  of  Mr.  Benson,  the  agents 
of  Peru  continued  to  take  charters  on  their  own  account  of  the  vessels 
previously  chartered  by  him,  of  their  owners  in  this  country  and  of 
the  captains  in  the  Pacific.  The  stipulations  of  November  17  he- 
came,  m  this  way,  as  to  such  vessels,  a  practical  nullity. 
.  No  such  construction  of  those  stipulations  can  be  tolerated  for  a 
moment.  Peru  should  be  held  to  a  good  faith  in  the  execution  of 
those  stipulations,  commensurate  with  the  ample  consideration  she  re- 
ceived for  entering  into  them.  She  agreed  to  pay  to  the  charterers 
of  a  certain  class  of  vessels  twenty  dollars  per  ton  freight,  and  must 
not  escape  her  agreement  by  entering  into  new  contracts  of  her  own 
with  those  vessels,  or  otherwise  inducing  them  to  throw  up  their  con- 
tracts with  the  original  charterers.  Even  if  by  possibility  the  words 
of  the  arrangement  of  November  17  could  be  made  to  bear  such  a  con* 
struction,  its  spirit,  the  history  of  the  negotiations  which  led  to  it,  the 
largeness  of  the  consideration  which  Peru  received  for  it,  and  the  im- 
mense pecuniarv  benefit  she  has  derived  from  the  whole  transaction, 
combine  to  condemn  it.  The  beneficiaries  of  that  arrangement,  hav 
ing  no  opportunity  to  be  consulted  about  its  phraseology,  and  to  insert 
into  it  securities  against  bad  faith,  are  entitled  to  the  most  favorable 
construction  of  its  language. 

It  was  a  mere  mockery  to  turn  Mr.  Benson  round  to  imaginarj 
remedies  under  his  charter  parties  against  owners  or  captains  who 
should  enter  into  new  charters  with  the  Peruvian  agents.  The  expe- 
dition to  the  Lobps  islands  having  been  denounoed  as  illegal  by  the 
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Peruvian  government,  and  at  length  admitted  to  be  such  by  this  gov- 
ernment, it  is  doubtful  if  any  of  the  charters  entered  into  by  Mr.  Ben- 
son could  be  enforced  by  him,  although  they  might  be  enforced  against 
llim.  If,  however,  they  retained  any  legal  value  as  against  captains 
and  owners,  still,  if  they  only  authorized  Mr.  Benson  to  despatch  them 
to  the  Lobos  islands,  or  to  some  ^'  neighboring  island,*'  it  is  doubtful 
if  they  authorized  him  to  send  them  to  the  Chincha  islands,  where  only 
Peru  would  permit  them  to  be  loaded.  The  remedies  of  Mr.  Benson 
under  his  charter-parties,  to  which  the  agents  of  Peru  so  often  taunted 
him  to  resort,  were,  under  all  these  circumstances  of  doubt  and  diffi- 
culty, illusory  and  imaginary. 

We  come  now  in  the  history  of  this  transaction  to  an  agreement 
eatered  into  on  the  8th  of  January,  1853,  between  Mr.  Benson  and 
the  agents  of  the  Peruvian  government,  of  which  the  portions  material 
to  the  points  now  under  discussion  were  as  follows : 

"The  undersigned,  A.  G.  Benson,  esq.,  of  New  York,  and  P. 
Barreda  and  Brother,  of  Baltimore — the  first  as  charterer  for  the  ves-  • 
seLs  to  be  named  thereunto  bound  to  load  at  the  Lobos  islands ;  and 
the  second  acting  as  agents  for  the  Peruvian  government,  and  under 
the  instructions  of  his  excellency  the  envoy  extraordinary  and  minister 
plenipotentiary  of  Peru  at  Washington — have  entered  into  the  present 
agreement,  in  accordance  with  the  concession  made  by  Mr.  Osma  for 
the  taking  up,  under  charter  for  account  of  the  Peruvian  government, 
of  the  said  vessels  chartered  by  the  said  Mr.  Benson  to  be  sent  and 
loaded  with  guano  at  the  Lobos  islands,  to  wit : 

"  1st.  A.  G.  Benson  will  endorse  to  F  Barreda  and  Brother  the 
charter-parties  of  the  following  vessels  named  in  a  list  directed  by  Mr. 
Jewett  to  the  Department  of  State  on  the  16th  of  August.  [Here  fol- 
lows the  list.]  The  said  charter-parties  to  be  filled  by  the  said  F. 
Barreda  and  Brother,  provided  that  the  captains  of  these  vessels 
may  agree  to  load  at  the  '  Ohincha  islands,'  instead  of  the  Lobos 
islands,  as  they  may  have  been  ordered,  without  increasing  the  rate 
of  freight  or  asking  for  any  change  in  the  conditions  stipulated  with 
Mr.  Benson. 

''3d.  With  the  view  of  giving  to  Mr.  Benson  all  possible  facilitiea 
to  obtain  from  the  owners,  agents,  or  captains  of  the  vessels  he  has 
chartered,  the  change  of  place  to  load  asked  for,  per  articles  1st  and 
2d,  Barreda  &  Brother,  acting  under  instructions  from  the  Peruvian 
minister,  offer  to  despatch  the  said  vessels  direct  to  one  of  the  Chincha 
islands,  from  San  Lorenzo  islands  or  Callao,  or  from  Payta  or  the 
Lobos  islands,  (where  they  may  arrive  or  call  for  orders,)  and  from 
the  said  Ohincha  islands  direct  to  the  United  States,  as  per  charter 

parties. 

♦  *♦♦♦*  ♦ 

*'5th.  F.  Barreda  &  Brother  will  pay  to  these  vessels,  transferred 
by  Mr.  Benson,  the  freight,  as  stipulated  by  charter-parties,  and  the 
difference  between  the  rate  therein  agreed  and  that  of  |20,  as  allowed 
by  the  Peruvian  minister,  will  be  paid  to  Mr.  Benson  on  the  same 
terms  as  to  the  vessels,  with  deduction  of  five  per  cent,  commission  on 
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the  total  amount  of  freight  at  |20,  that  Mr.  BenBon  agrees  to  paj  to 
the  said  F.  Barreda  &  Brother. 

^^6th.  It  is  hereby  stipulated  and  agreed  that  the  endorsement  of 
Mr.  Benson  will  be  void  and  without  effect  for  those  charter-parties  of 
vessels  whose  captains,  under  any  pretence,  may  refuse  to  fulfil  them 
or  to  change  the  place  of  loading,  as  required  in  this  agreement.  The 
said  charter-parties,  with  copy  of  the  protest  of  the  agent  of  F.  Bar- 
reda &  Brother^  to  be  returned  to  Mr.  Benson  without  any  responsi- 
bility to  F.  Barreda  &  Brother  for  the  endorsement  now  made,  or  for 
any  of  the  conditions,  stipulations,  or  allowances,  made  to  Mr.  Ben- 
son, or  to  the  vessels,  by  the  said  F.  Barreda  &  Brother,  on  their 
name,  or  on  that  of  those^they  represent  in  this  agreement,  as  it  is 
understood  that  this  arrangement,  with  all  its  conditions,  stipula- 
tions, and  allowances,  has  been  made,  is  to  be  considered,  and  will  be 
executed  only  with  reference  to  and  for  those  vessels  whose  captains 
may  be  willing  to  carry  into  effect  fully  and  strictly  the  charter-par- 
ties made  with  the  said  A.  G.  Benson  or  his  agents,  and  the  altera- 
tions hereby  mentioned  and  agreed  between  the  said  Benson  and  F. 
Barreda  &  Brother,  in  accordance  with  and  in  fulfilment  of  the  offer 
made  by  the  Peruvian  minister  in  the  name  of  the  Peruvian  govern- 
ment. 

«  ♦  4c  4c  4c  4t  « 

"In  testimony  whereof  the  parties  have  signed  four  copies  of  this 
agreement,  made  at  Baltimore  on  the  8th  of  January,  1853." 

It  appears  from  a  letter  of  Barreda  &  Brother  that  the  Peruvian 
minister  was  present  when  this  agreement  was  drawn  up. 

The  most  extraordinary  assumptions  have  been  made  in  reference 
to  this  agreement  of  January  8.  It  is  said  that  it  was  a  private  agree- 
ment, made  with  Barreda  &  Brother  as  private  individuals,  and  en- 
forceable in  our  courts  of  justice  like  any  other  contract  between 
private  persons,  or  that,  at  any  rate,  it  can  now  be  so  enforced,  be- 
cause Barreda  &  Brother  have  since  acknowledged  or  assumed  a 
private  and  personal  liability  under  it.  It  is  said  further,  that  this 
private  agreement  of  January  8  became  substituted  for  the  public 
engagement  entered  into  by  Peru  on  the  preceding  17th  of  November. 
And  upon  these  two  assumptions  is  built  the  crowning  assumption 
that  the  government  of  the  United  States  was  thereby  released  from 
all  its  responsibilities. 

The  agreement  of  January  8  was  not  a  private  agreement  of  private 
individuals.  It  was  made  by  Barreda  &  Brother  as  the  ^ents  of 
Peru,  in  the  presence  of  and  under  the  instructions  of  the  Peruvian 
minister  at  Washington,  purports  on  its  face  to  be  intended  to  be 
framed  '^in  accordaruie  with  the  concession  made"  by  the  same  minister 
on  the  17th  of  November,  and  was  subsequently  recognized  and  rati- 
fied by  the  Peruvian  government  as  a  public  transaction.  If  it  now 
possesses  the  quality  of  bein^  enforceable  as  a  private  contract,  this 
quality  is  derived  not  from  the  original  framing  of  the  instrument, 
but  from  the  subsequent  admissions  and  agreement  of  Barreda  & 
Brother.  It  is  a  quality  superadded  to  it  by  an  acknowledgment  on 
their  part,  which  they  volunteered  to  make,  which  Mr.  Benson  had 
no  means  of  coercing  from  them,  to  which  he  was  not  a  party,  and 
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which,  therefore,  in  no  possible  sense  can  be  considered  as  affecting 
the  original  character  of  the  transaction. 

If,  however,  the  agreement  of  January  8  was  a  private  agreement 
between  Mr.  Benson  and  Messrs.  Barreda  &  Brother,  by  what  right 
could  Peru  set  it  up  as  a  defence  against  her  own  agreement  of  No- 
vember 17?  This  last  named  agreement  still  remained  good,  to  be 
satisfied  only  by  a  fair  performance,  or  by  adequate  and  ample  dam- 
ages for  non-performance. 

The  new  agreement  of  January  8,  whether  to  be  regarded  as  pub- 
lic or  private,  is  only  cumulative,  and  leaves  the  agreement  of  No- 
vember 17  in  full  force.  If  it  be  true  that  a  ^contract  may  sometimes 
be  satisfied  and  extinguished,  not  by  performance,  but  by  a  contract 
of  greater  solemnity  and  of  a  higher  character,  certainly  it  cannot  be 
claimed  by  Peru  that  any  individual  agreement  could  possess  sanc- 
tions and  a  responsibility  superior  to  those  of  her  own  sovereign  en- 
gagements. 

Even  if  the  agreement  of  January  8  had  been  in  the  exact  words  of 
the  agreement  of  November  17,  and  if  the  personal  liability  of  Bar- 
reda &  Brother  had  been  clear  and  undisputed  from  the  outset,  it  is 
not  competent  for  this  government  to  avoid  its  responsibility  for  the 
first  agreement,  by  calling  upon  Mr.  Benson  to  pursue  his  remedies 
in  courts  of  justice  against  individuals  upon  the  second  agreement. 
A  contract  may  be  valueless  in  a  court  of  law,  under  a  strict  and 
technical  construction  of  words,  and  under  an  exclusion  of  all  the 
preening  facts  and  surrounding  circumstances,  which  may  possess 
the  highest  value  in  a  different  forum.  This  government  had  led  Mr. 
Benson,  by  assurances  of  protection,  into  an  enterprise  involving  his 
entire  means  and  the  utmost  extension  of  his  credit.  Compelled  af- 
terwards to  withdraw  its  protection,  it  still  felt  and  acknowledged  its 
duty  to  avert  the  ruin  which  menaced  him,  and  it  insisted  upon  and 
obtained  from  Peru  an  agreement,  not  only  intended  for  the  benefit 
of  its  citizens,  but  for  its  own  relief,  rendering  to  Peru  therefore  a 
consideration  of  immeasurably  greater  value.  Such  an  agreement, 
in  its  construction  and  in  all  its  aspects  and  circumstances,  differs  to- 
tally and  essentially  from  an  agreement,  even  in  the  same  words,  be- 
tween Mr.  Benson  and  a  mercantile  firm  in  Baltimore,  with  no  recital 
of  preceding  facts,  and  to  be  enforced  in  a  court  of  law,  under  technical 
rules,  narrowing  the  range  within  which  proofs  might  be  introduced 
of  surrounding  circumstances.  In  short,  Mr.  Benson  is  entitled  to 
pursue  the  benefits  of  the  agreement  in  the  same  forum  in  which  it 
was  made,  unless  by  some  act  of  his  own  he  has  distinctly  waived  that 
right. 

The  agreement  of  January  8  differs  from  that  of  November  17  in 
two  noticeable  particulars  only.  It  contains  an  agreement  by  Mr. 
Benson  to  pay  Barreda  &  Brother  five  per  cent,  commissions,  or  one 
dollar  per  ton  on  all  the  guano  freights  coming  within  the  scope  of 
the  arrangement.  It  would  also  admit  Mr.  Benson  to  the  benefit  of 
the  stipulations  of  November  17,  in  respect  to  vessels  chartered  in  the 
Pacific^  if  there  were  any  such,  the  charters  of  which  had  not  been 
endorsed  over  to  the  agents  of  Peru  prior  to  the  Ist  of  January. 
We  have  the  statement  of  Mr.  Benson  that  he  entered  into  this 
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agreement  to  pay  commissions  solely  in  consequence  and  in  consider- 
ation of  the  promise  of  Barreda  &  Brothers  to  make  him  an  advance 
of  fifty  thousand  dollars,  urgently  needed  to  sustain  his  mercantile 
credit,  then  tottering  to  its  fall  under  the  immense  liahilities  of  this 
Lohos  island  enterprise.  This  statement  is  confirmed  by  two  wit- 
nesses, Captain  J.  C.  Jewett  and  R.  W.  Trundy. 

That  Barreda  &  Brother  agreed  to  advance  Mr.  Benson  fifty  thou- 
sand dollars,  they  do  not  deny.  They  insist,  however,  that  it  was 
coupled  with  the  condition  that  he  should  furnish  good  security  for 
the  money,  and  that  he  failed  to  furnish  such  security.  This  state- 
ment will  hardly  bear  examination.  There  was  no  occasion,  in  the 
first  place,  for  any  security  at  all,  beyond  the  complete  and  adequate 
security  they  already  had  in  the  differences  of  freight  which  would  be- 
come payable  from  them  to  Mr.  Benson,  under  their  own  agreement 
of  January  8.  And,  in  the  second  place,  a  loan  of  money  upon 
*^good  security  J**  which  might  have  been  obtained  anywhere,  was  no 
adequate  consideration  for  an  allowance  of  commissions  nearly  or 
quite  equal  in  aggregate  amount,  if  the  agreement  of  January  8  had 
been  fairly  carried  out,  to  the  money  proposed  to  be  loaned. 

But,  whatever  may  be  the  relations  of  Mr.  Benson  with  Peru,  or 
with  Barreda  &  Brother,  growing  out  of  the  agreement  of  January  8, 
it  is  quite  obvious  that  the  claim  of  Mr.  Benson  upon  this  governmeat 
can  be  no  otherwise  affected  by  it  than  as  that  claim  may  have  been 
diminished  by  satisfaction  in  whole  or  in  part,  by  Peru  or  its  ageute, 
under  the  provisions  of  that  agreement. 

This  government  was  not  concerned  in  the  agreement  of  January  8, 
did  not  advise  to  it,  and  is  not  the  guarantor  of  either  of  the  parties 
to  it.  If,  under  this  last  agreement,  Barreda  &  Brother  have  any 
legal  claim  upon  Mr.  Benson  for  commissions,  they  must  enforce  it  by 
a9  appeal  to  the  le^al  tribunals.  This  government  cannot  concern 
itself  with  the  conflicting  pretensions  of  parties  in  respect  to  private 
transactions  and  agreements. 

It  is  apparent,  from  the  terms  of  the  agreement  of  January  8,  that 
Mr.  Benson  had  doubts  of  his  right  to  compel  vessels  ordered  to  the 
Labos  islands  to  load  at  the  Chincha  islands.  To  induce  them  to  do 
sp,  he  stipulated  for  their  right,  contrary  to  the  ordinary  practice  of 
Peru,  to  proceed  direct,  without  touching  at  Callao,  to  the  Chincha 
islands,  and  thence  direct  to  the  United  States. 

He  stipulated  further  that  the  agreement  of  Peru  to  furnish  guano 
freights  should  only  apply  in  favor  of  such  vessels  as  would  load 
under  their  charter-parties  made'  with  him.  Manifestljr,  it  was  con- 
templated that  the  inability  of  such  vessels  to  obtain  freights,  except 
under  their  charter-parties  with  him,  should  beheld  out  as  an  induce- 
ment to  them  to  load  under  those  charter-parties  ;  and  while  this  in- 
ducement would  have  been  effective,  it  was  not  oppressive  or  unjust. 
The  loading  by  Peru  of  vessels,  whose  owners  or  captains  threw  up 
and  protested  their  charter-parties  with  Mr.  Benson,  was  a  fraud, 
both  upon  the  agreement  of  November  1  iTth  and  upon  the  agreement 
of  January  8th,  wholly  unanticipated,  and  therefore  not  guarded 
against  by  express  prohibition  in  words.  The  prohibition,  however, 
results  with  no  less  certainty  from  the  whole  context  of  those  agree- 
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ments.  No  doubt  about  it  can  exist  in  any  intelligent  and  ingenuous 
mind.  If  it  was  not  imperative  upon  Peru  to  paj  Mr.  Benson  differ- 
ences of  freight  upon  vessels  reftusing  to  proceed  under  bis  charter- 
parties,  it  was  imperative  upon  Peru  to  avoid  the  suspicion  of  inducing 
vessels  to  protest  their  charter-parties  with  him.  That  suspicion  she 
cannot  escape,  so  far  as  she  has  employed  such  vessels,  it  being  alto- 
gether certain  that,  but  for  the  employment  held  out  by  Peru,  there 
would  have  been  no  protesting  of  Mr.  Benson's  charters  by  the  vessels 
which  sailed  under  their  charters. 

That  Barreda  &  Brother,  and  the  agents  of  Peru  at  several  points, 
proceeded  to  take  many  of  Mr.  Benson's  vessels  into  their  own  em- 
ploy, appears  abundantly  in  all  the  papers  in  the  case.  Indeed,  th)e 
practice  and  the  assertion  of  the  right  were  publicly^  proclaimed  by 
the  government  of  Peru,  as  will  appear  by  the  following 

*' DECREE. 

"  Lima,  May  7, 1853. 

''In  virtue  of  the  agreement  made  in  the  United  States,  under  au- 
thority of  the  minister  of  the  republic,  the  obligation  to  freight  for 
account  of  the  firm  of  '  Benson '  ceases,  in  case  the  captains  refuse 
to  submit  to  that  agreement.  Communicate  the  contents  of  this  note 
to  the  minister  in  the  United  States,  and,  approve  the  measures  taken 
by  the  house  of  Barreda  &  Brother,  in  virtue  of  its  having  chartered 
the  vessels  referred  to  in  this  note ;  in  that  it  has  acted,  consulting 
not  only  the  national  interest,  but  also  that  of  the  United  States,  for 
whose  markets  it  is  necessary  to  provide  guano,  making  use  of  the 
vessels  which  offer  themselves.  Without  the  rights  of  the  firm  pf 
Benson  being  thereby  prejudiced,  but  rather  favored ;  seeing  that,  if 
they  have  any  in  such  cases,  they  can  proceed  against  the  captains 
who  have  refused  to  carry  out  the  charter-parties  for  account  of  that 
firm,  and  against  the  sums  of  money  which,  under  the  new  charter- 
parties,  are  to  be  paid  to  the  house  of  Barreda  &  Brother.  The  re- 
sponsibility of  the  government,  on  the  other  hand,  being  ended  as 
far  as  those  vessels  are  concerned,  and  all  legal  proceedings  being 
ended  by  the  protest  made  by  the  house  of  Barreda  &  Brother.  Com- 
municate this,  also,  to  the  minister  of  the  United  States  in  this  capital, 
and  transcribe  it  for  the  ministry  of  finance. 

''Signed  by  his  excellency, 

*'TIRADO." 


Mr.  Benson  was  bound  by  his  charter-parties  to  pay  all  port  charges 
and  tonnage  duties.  He  assumed  this  stipulation  upon  himself,  be- 
cause there  would  be  no  port  charges  and  tonnage  duties  at  the  Lobos 
islands,  if  they  were  regarded  as  outside  of  the  jurisdiction  of  Peru. 
The  government  of  Peru,  having  taken  his  charters,  was  clearly  bound 
to  perform  this  stipulation,  and,  in  fact,  recognized  the  obligation  in 
the  following  decree : 

"  Decree  of  the  President  of  Peru,  ratifying  the  agreement  between 
A.  G.  Benson  and  Barreda  &  Co.,  of  the  8th  January,  1863. 
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"Lima,  February  21,  im. 

"Having  considered  the  agreement  entered  into  by  Barreda  ani 
Brother,  under  instructions  from  theplenipotentiary  of  Peru  at  Wash- 
ington, said  agreement  is  approved^  and,  in  consideration,  that  by  the 
charter  contracts  the  charges  and  expenses,  and  port  duties,  were 
chargeable  to  the  charter-parties,  A.  G.  Benson,  and  now,  by  (ht 
endorsement  of  the  former  appertain  to  the  government  j  the  minister 
of  finances  wUl  direct  what  is  proper,  both  m  order  to  carry  out  the 
conditions  of  this  agreement,  as  well  as  to  prevent  the  levying  of  ton- 
nage and  port  duties  upon  vessels  mentioned  in  the  subjoined  lists, 
and  which  shall  belong  to  the  category  of  those  vessels  entitled  to  scch 
concessions,  &c.,  &c." 

Equally  clear  was  the  duty  of  the  Peruvian  agents  to  load  the  Tes- 
selfi  chartered  by  Mr.  Benson,  within  the  number  of  lay-days  allowed 
by  their  charters,  or  to  hold  him  harmless  from  all  claims  for  demiu- 
rage. 

The  authorities  cited  in  a  report  made  to  the  State  Department  by 
Mr.  Johnson,  an  extract  from  which  accompanies  this  report,  would 
seem  to  leave  little  doubt,  that  by  the  phrase  ^^peeos  fuerteBy'  used 
in  the  agreement  of  November  17,  Spanish  silver  dollars  were  intended. 

Tour  committee  propose  now  to  state,  briefly,  to  what  extent  Mr. 
Benson  has  received  the  interposition  and  good  offices  of  this  goTem- 
ment  in  enforcing  the  agreement  of  November  17. 

On  the  26th  of  April,  1853,  Mr.  Benson  addressed  the  Secretary  of 
State  in  relation  to  his  right  to  a  difference  of  freight  on  the  '^  Golden 
Era,"  then  just  arrived  in  the  United  States.  On  the  3d  of  May  Mr. 
Marcy  replied,  as  follows : 

*' As  the  '  Golden  Era'  is  one  of  the  vessels  included  in  the  arrange- 
ment referred  to,  and  is  upon  the  list  furnished  by  Mr.  Osma  of  the 
vessels  entitled  to  the  benefits  of  the  settlement,  the  department  does 
not  anticipate  that  you  will  experience  the  slightest  difficulty  in  your 
business  relations  with  the  agents  of  Peru." 

Notwithstanding  the  anticipations  of  the  State  Department,  the 
agents  of  Peru  have  steadily  refiised  to  the  present  time  to  allow  Mr. 
Benson  anything  on  account  of  the  '^Golden  Era;"  and  Mr.  Clay, 
our  (Aargi  d'affaires  at  Lima,  instead  of  remonstrating,  has  upheld 
and  justified  the  Peruvian  government  in  this  refusal. 

On  the  5th  of  October,  1853,  Mr.  Benson  apprised  Mr.  Marcy,  that 
the  Peruvian  agents  ^'  utterly  refused"  to  allow  him  anything  on  ac- 
count'^of  the  "  Golden  Era"  and  the  "  J.  W.  Paige,"  and  refused  to 
settle  the  charters  of  the  "J.  Q.  Adams,"  ^'Sarah  Chase,"  and  **Ar- 
cole,"  unless  he  would  submit  to  inadmissible  exactions  in  respect  to 
port  charges,  demurrage,  and  commissions. 

In  a  reply  to  Mr.  Benson,  written  on  the  15th  of  October,  1853,  Mr. 
Marcy  says : 

"  As  the  names  of  all  those  vessels  (Golden  Era,  J.  W.  Paige,  J. 
Q.  Adams,  Sarah  Chase,  and  Arcole)  appear  in  the  list  of  those  which 
were  embraced  in  the  agreement  of  the  llTth  of  November  last,  as  fur- 
nished by  Mr.  J.  J.  De  Osma,  then  minister  of  Peru,  this  department 
will  feel  called  upon  to  exert  itself  to  secure  to  all  the  vessels  embraced 
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in  the  settlement  of  November  the  twenty  dollars  per  ton  freight  therein 
guarantied ;  and,  when  requested  to  interpose  for  this  object  by  the 
diarterers  of  any  vessels  included  in  that  adjustment,  a  proper  repre- 
sentation will  be  made  to  the  Peruvian  chargi  dC affaires  near  this  gov- 
ernment. 

''This  department,  however,  is  in  possession  of  a  private  agreement 
entered  into  between  yourself  and  the  Barreda  Brothers  on  the  8th  of 
January  last.  As  that  agreement  is  not  recognized  by  the  government 
of  the  United  States,  any  violation  of  its  terms  by  either  party  must  be 
adjusted  by  arbitration  or  legal  proceedings." 

On  the  23d  of  November,  1863,  Mr.  Marcy  forwarded  to  Mr.  Clay 
a  series  of  papers  submitted  by  Mr.  Benson  to  establish  a  claim  upon 
ihe  Peruvian  government.    Mr.  Marcy  added : 

'^  Your  knowledge  of  the  complications  involved  in  these  transao- 
tions,  and,  indeed,  of  the  whole  case  from  its  inception  to  this  moment, 
ore  considerations  which  have  induced  the  reference  of  this  claim  to 
your  management. 

'I  The  department  cannot,  with  the  information  it  possesses,  express 
an  intelligent  opinion  upon  the  justice  of  Mr.  Benson's  claims.  The 
government  of  the  United  States  looks  te  Peru  for  the  faithful  fulfil- 
ment of  the  agreement  of  November ;  that  agreement  was  explicit  and 
decisive,  and  Mr.  Benson  is  justly  entitled  to  all  the  advantages  con- 
ceded by  it." 

This  reference  of  Mr.  Benson's  claims  te  Mr.  Clay  proved  as  deci- 
sively fortunate  for  Peru  as  the  preceding  reference  of  Mr.  Fillmore's 
administration  to  the  same  quarter  for  information  as  to  the  title  to 
the  Lobos  islands. 

Your  committee  do  not  feel  called  upon  to  comment  upon  the  letters 
of  Mr.  Clay  in  reference  to  the  claims  of  Mr.  Benson.  They  contain 
no  argument  against  those  claims,  the  futility  of  which  has  not  already 
been  exposed,  and  there  is  very  much  in  their  tone  and  temper  which, 
to  your  committee,  appears  highly  objectionable. 

It  is  sufficient  to  observe,  that  Mr.  Clay  explicitly  declared  to  the 
Peruvian  government  that  the  government  of  the  United  States  would 
not  concern  itself  with  the  reclamations  of  Mr.  Benson  ;  and  that  thus 
left  unprotected,  he  has  been  overwhelmed  with  complete  ruin. 

Upon  a  review  of  the  whole  case,  your  committee  are  of  the  opinion 
that  Mr.  Benson  is  entitled  to  receive  from  the  United  States  some 
adequate  measure  of  redress  and  indemnification  for  the  actual  losses 
which  he  suffered  in  the  enterprise  of  obtaining  guano  from  the  Lobos 
islands,  undertaken,  as  that  enterprise  unquestionably  was,  solely  in 
consequence  of  assurances  of  protection  given  by  the  administration  of 
President  Fillmore.  The  suggestion  of  justice  to  him  is  further  forti- 
fied by  the  suggestion  of  sound  policy,  that  the  enterprise  of  the 
American  merchant  should  not  be  crippled  by  a  want  of  confidence  in 
the  disposition  of  this  government  to  redeem  all  its  pledges  in  good 
faith,  and  in  a  liberal  spirit. 

The  determination  of  the  precise  measure  of  redress  and  indemnifi- 
cation due  to  Mr.  Benson  presents  questions  of  difficulty,  and  affords 
room  for  latitude  and  diversities  of  opinion. 

Gonsidering  all  the  circumstances  of  the  case,  your  committee  pro- 
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pose  as  the  mearare  erf  sneli  redress  and  indemnification  that  Mr.  Ben- 
son should  receive  from  the  United  States  what  he  onght  to  bave 
received,  and  has  not  received,  from  Peru,  under  the  agreement  df 
November  17, 1862,  if  his  actnal  losses  amounted  to  so  much. 

The  agreement  of  November  17,  1852,  was  secured  for  his  benefit 
hy  the  government  of  the  United  States,  as  the  least  it  could  accept 
for  him,  and  was  so  secured  in  discharge  of  its  admitted  obligation  to 
protect  him.  It  is  a  measure  of  redress  once  tendered  to  him  bj  thiB 
government,  and  may  not  unfairly  be  said  to  be  a  measure  of  redress 
to  which  this  government  is  pledged  and  committed,  and  from  tbe 
tender  of  which  it  certainly  ought  not  to  recede,  if  it  shall  appew  that 
it  does  not  exceed  the  amount  of  his  actual  losses. 

Whatever  moneys  may  be  found  due  and  be  paid  to  Mr.  Benson, 
to  make  good  to  him  the  agreement  of  November  17,  1862,  will  oon- 
rtitute  an  incontestible  claim  by  the  United  States  upon  Peru. 

This  is  not  a  case  of  a  claim  by  Mr.  Benson  upon  Peru,  which  this 

Jovernment  is  called  upon  to  prosecute,  and  in  respect  to  which  its 
uty  would  be  discharged,  when  it  had  exhausted  all  proper  appeals 
to  the  justice  of  Peru.  Originally,  Mr.  Benson  had  no  claim  upon 
Peru  whatever,  the  whole  expedition  to  the  Lobos  islands  having  been 
finally  decided  to  be  unauthorized  and  unlawful  by  the  govemments 
entitled  to  decide  that  question.  Mr.  Benson's  claim  was  and  is  upon 
his  own  government,  for  losses  resulting  from  an  enterprise  undertaken 
under  assurances  of  protection  subsequently  withdrawn.  It  might 
have  been  satisfied  if  the  stipulations  obtained  from  Peru  for  his  ben- 
efit had  been  performed,  but  remains  in  its  original  force  to  such  ex- 
tent as  those  stipulations  have  not  been  perform^  or  satisfied.  If  this 
government  was  ever  under  obligations  to  Mr.  Benson,  it  cannot  escape 
them  by  substituting,  without  his  consent,  the  obligations  of  a  third 
party  which  he  has  no  power  to  enforce.  The  duty  of  the  United 
otates  to  indemnify  Mr.  Benson  did  not  origiDate  with  the  agreement 
of  November  17,  1862,  and  is  not  extinguished  by  that  agreement, 
considered  by  itself.  It  can  only  be  extinguished  when  Mr.  Benson 
actually  receives  the  indemnity  to  which  he  is  entitled^  or  has  by  his 
own  act  waived  or  released  that  indemnity.  Mr.  Benson  has  the  right 
to  look  to  his  own  government,  upon  whose  protection  alone  he  origi- 
nally relied.  He  has  never  consented  to  place  his  interests  at  thensk 
of  the  ability  or  disposition  of  Peru  to  perform  its  agreements.  Nor 
can  the  question  of  the  duty  of  this  government  be  complicated  with 
any  subsequent  agreement,  to  which  Mr.  Benson  may  have  been  a  par- 
ty, either  with  Peru  or  its  agents,  except  so  far  as  that  agreement  maj 
t>e  inconsistent  with  his  claim  upon  his  own  government,  which  does 
not  appear,  or  unless  to  such  extent  as  he  may  have  received  satisfac- 
tion, and  discharged  Peru  from  its  original  stipulations  with  this 
government. 

Believing,  however,  from  all  the  evidence  in  the  case,  that  the 
agreement  of  November  17,  if  fairly  carried  out,  will  afibrd  Mr.  Ben- 
flon  a  sufficient  remuneration  for  his  losses,  the  committee  have  limited 
the  amount  to  be  paid,  in  any  event,  to  the  measure  of  indemnity  pro- 
vided by  that  agreement. 

In  conformity  with  the  forgoing  views,  your  committee  report  thf 
accompanying  bill,  and  recommend  its  PMsa^g.^^^^^^^QQg^^ 
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Ihetractfr&m  a  report  made  by  Mr.  Johnson  to  the  State  Department. 

<'Mr.  Osma^  by  the  first  article  of  this  stipulation^  agreed  to  allow 
freight  for  the  yessels  designated  in  that  article  at  twenty  pesos  fuertea 
per  ton."  It  is  alleged  that  the  term  pesos  fuertta  designates  a  par-> 
ticnlar  kind  of  currency ,  its  literal  meaning  being  **hard  dollars ;" 
pesos  dollars,  fuertes  hard. 

Upon  reference  to  the  highest  existing  authority,  riz  :  the  Pronoun- 
eing  Dictionary  of  Spanish  and  English  Languages,  composed  from  the 
Spanish  dictionary  of  the  Spanish  academy,  Ferreras  and  Salva,  upon 
the  basis  of  Loani's  edition  of  Ilewman  and  Barretti,  *by  Mario  Ve- 
luiquez  de  la  Cardena,  New  York,  published  in  octavo  by  D.  Ap- 
pleton  &  Co.,  1855,  we  find  the  seventh  definition  of  the  word  "Peso" 
as  follows  :  "Spanish  coin  dollar,  weighing  one  ounce,  piaster  price  of 
weight." 

The  second  definition  of  the  word  "fuerte"  is  "coin  over  weight." 

Upon  reference  to  the  English  dictionary  for  the  Spanish  of  dollar^ 
we  nnd  it  as  follows : 

Espana  dollar,  Spanish  dollar,  peso  moneda  ;  de  hard  dollar,  peso 
dnro  o  fuerte ;  current  dollar,  peso  leucillo. 

In  the  Universal  Cambist,  by  P.  Kelly,  LL.  D.,  vol.  1,  London 
edition,  1835,  pa^e  404,  we  find  as  follows : 

"Accounts  are  Kept  in  all  the  above  states  in  pesos  or  dollars  of  eight 
reals.  This  peso  is  an  imaginary  money  of  account,  but  the  real  is  a 
coin  which  is  divided  into  halves  and  quarters  called  medios  and 
quadillos,  and  likewise  multiplied  into  double  reals  called  penetas. 
These  moneys  are  considered  the  currency  of  the  country,  and  as  th^ 
are  minted  on  a  standard  inferior  to  the  hard  dollar,  they  are  esti-^ 
mated  three  per  cent,  lower  than  the  coin  in  law,  but  in  practice  the 
fuerte  or  hard  dollar  is  sometimes  at  a  premium  of  5  to  10  per  cent, 
against  corriente  or  currency.  In  contracts,  however,  currency  is 
generally  understood  to  be  the  legal  currency  unless  some  other  coin 
M  stipulated  for ;  and  in  exchange,  when  current  dollars  are  the 
money,  the  rate  must  be  mentioned,  which  varies  from  40  to  50  pence 
sterling  per  peso." 

In  the  same  work  the  hard  dollar  is  always  used  as  synonymous 
with  Spanish  dollar. 

It  is  apparent,  therefore,^  that  the  term  pesos  fuertes  does  not  mean  a 
current  dollar,  whose  value  varies  in  difierent  countries,  nor  any  hard 
coin  bearing  the  denomination  of  a  dollar,  such  as  the  Chilian  silver 
dollar,  whose  value  is  ten  per  cent,  less  than  the  dollar  of  exchange, 
but  designates  a  particular  currency,  and  this  is  a  Spanish  dollar  or 
hard  dollar  weighing  one  ounce  (of  silver)  and  of  full  weight. 
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Bbookltk,  February  2, 1857. 
Mr.  Alfred  G.  Benson,  a  merchant  of  New  York,  has  resided  in  tbi 
cit^  for  more  than  a  quarter  of  a  centary,  during  which  time  he  » 
qmred  and  maintained  among  his  compeers,  a  high  standing  as  tt 
enterprising,  honorable  and  prosperous  merchant,  and  we  thmk  -m 
reflect  the  opinion  of  the  puolic  at  large  in  stating  that  he  lost  his 
credit  and  became  heavily  involved  in  debts  and  liabilities,  by  embark- 
ing in  a  business  which  he  was  pre-informed  by  the  Chief  Magistrate 
of  the  nation  was  lawful,  and  in  the  prosecution  of  which  the  nayal 
force  of  the  country  was  ordered  to  protect  and  defend  him. 

If,  for  no  other  reason  than  that  in  all  future  times  the  citizen 
should  unhesitatingly  confide  in  the  promises  of  government,  this  one 
consideration  alone  would  seem  to  be  a  sufficient  reason  for  placing  Mr. 
Benson  in  as  good  credit  and  position  as  he  was  prior  to  the  year  1852. 

GEORGE  HALL. 

JONATHAN  TROTTEB. 

C.  P.  SMITH. 

CONKLIN  BUSH. 

SAMUEL  S.  POWELL. 

SAMUEL  SMITH. 

FRANCIS  B.  STRYKER. 

EDWARD  A.  LAMBBBT. 

THOMAS  G.  TALMAGE, 

I  do  hereby  certify  that  the  foregoing  are  the  proper  signatures  of  all 
the  gentlemen  now  living,  who  have  filled  the  omce  of  mayor  of  the 
city  of  Brooklyn,  including  the  signature  of  Henry  C.  Murphy  below. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

'  TsRAL  1     ^®^i*^l  8®*1  0^  *^®  City  of  Brooklyn,  this  fourth  day  of  Feb- 
[SKAL.j     J.^J^py^  1857. 

0.  FAUROT,  AsaUtafU  CUy  CUrk 

I  always  understood  that  Mr.  Benson  had  engaged  in  the  Lolws 
island  business  on  the  strength  of  assurances  from  the  government, 
and  think  that  any  losses  he  sustained  in  consequence  of  such  asm- 
ranees  should  be  reimbursed  him  by  the  government. 

HENRY  MURPHY. 
I  concur  in  the  above. 

A.  H.  MICKLE. 

Without  any  personal  knowledge  of  the  facts  alleged  relative  to  the 
Lobos  claim,  I  cneerfiilly  bear  testimony  as  to  the  general  character 
of  Mr.  Benson,  which  I  believe  to  be  good  in  this  city. 

FERNANDO  WOOD,  Mayor. 

New  York,  February  4,  1857. 

A  true  copy  : 

James  S.  Wyckofp. 
T.  M.  Brains. 
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MESSAGE 


THE  PRESIDENT  OF  THE  UNITED  STATES, 

Ol  OOimiASOl  WITH 

A  resolution  of  the  SenaU  of  February  24, 1855,  calling  for  copies  of 
oorreapondenoe  relative  to  the  Loboa  idanda. 


Mat  2, 1856. — Orderad  to  lie  on  the  table ;  motion  to  print  referred  to  the  Committee 

on  PrintiDg. 

Mat  U,  1856.— Beported  adyeraely  and  agreed  to. 

Mat  22,  1856.— Referred  to  the  Ck»mmittee  of  Gbdms. 


7b  the  Senate  of  the  United  States: 

I  transmit  herewitli  the  report  of  the  Secretary  of  State,  with  the 
accompanying  documentfi,  in  answer  to  the  resolution  of  the  Senate  of 
the  24th  February,  1855,  in  relation  to  the  settlement  of  the  contro- 
rersy  respecting  the  Lobos  islands. 

FRANKLIN  PIERCE. 

WASHiNaTON,  Apra  29,  1856. 


Department  of  State, 

Washington,  March  17,  1856. 

Sib  :  I  hare  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  14th  instant,  with  its  enclosures,  relating  to  tne  claim  of  Alfred 
G.  Benson,  and  requesting  to  be  furnished  with  such  information  as 
will  enable  the  committee  to  form  a  just  conclusion  upon  the  merits  of 
Mr.  Benson's  claim. 

In  reply  to  your  request,  I  have  to  acquaint  you  that,  in  compliance 
with  a  resolution  of  the  Senate  of  the  24th  February,  1856,  tnis  de- 
partment has  been  engaged  in  the  preparation  of  a  report^  which  will 
contain  **  copies  of  aU  documents  on  record  or  on  file  in  relation  to 
the  settlement  of  the  controversy  in  regard  to  the  Lobos  islands." 
This  report  will,  consequently,  embrace  the  information  solicited  in 
your  letter.  Owing  to  the  large  mass  of  documents  which,  according 
to  the  scope  of  the  resolution,  had  to  be  transcribed,  and  of  the  pai>ers 
in  the  Spanish  language  requiring  translation,  it  has  been  quite  im- 
practicaole  to  answer  the  call  with  that  promptness  which  the  depart- 
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ment  wmild  have  wished.     Every  effort  will,  however,  be  made  to 
place  th^documents  before  the  Senate  at  the  earliest  possible  momeok 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  L.  MABCY. 
Hon.  BiOHABD  Brodhead, 

Chairman  of  the  Smcttt  OommiUtee  on  Claims. 

P.  S. — The  documents  transmitted  with  your  letter  are  herewitli 
returned. 


Department  of  State, 

Washington^  April  29, 1856. 

The  Secretary  of  State,  to  whom  was  referred  the  resolution  of  the 
Senate  of  the  24th  February,  1855,  requesting  the  President,  ''  if  com- 
patible with  the  public  interest,  to  communicate  to  the  Senate  wpm 
of  all  documents  on  record  or  on  file  in  relation  to  the  settlement  of 
the  controversy  in  regard  to  the  Lobos  islands,  and  without  which,  as 
is  stated  by  the  Secretary  of  State,  ^  it  is  apprehended  the  subject  can- 
not be  properly  understood,'  "  has  the  honor  to  lay  before  the  Presi- 
dent the  documents  mentioned  in  the  subjoined  list. 

Bespectfully  submitted. 

W.  L.  MABCY. 

The  PRBsmiiNT. 


List  of  papers  accompanying  the  report  of  the  Secretary  of  SiaJte  to  iht 
President,  of  April        ,  1856. 

Mr.  De  Osma  to  Mr.  Webster,  translation,  June  25,  1852. 
Same  to  the  same^  translation,  July  3,  1852. 
Same  to  the  same,  translation,  August  9,  1852. 
Mr.  Webster  to  Mr.  Osma,  August  21,  1852. 
Mr.  Clay  to  Mr.  Webster,  extract  and  enclosures,  August  7, 1852. 
Same  to  the  same,  extract  and  enclosure,  August  25,  1852. 
Mr.  Webster  to  Mr.  Clay,  August  80,  1852. 
Mr.  Conrad  to  Mr.  Clay,  September  21, 1852. 
Same  to  the  same,  September  21,  1852. 
Same  to  the  same,  October  1, 1852. 

Mr.  Clay  to  Mr.  Webster,  enclosures,  September  25, 1852. 
Mr.  J.  J.  de  Osma  to  the  Secretary  of  State,  translation,  October 
T,  1852. 
Mr.  Conrad  to  Mr.  J.  J.  de  Osma,  October  9, 1852. 
Mr.  Clay  to  Mr.  Webster,  enclosures,  October  11,  1852. 
Same  to  the  same,  October  12,  1852. 
Same  to  the  same,  enclosures,  October  19, 1862. 
Same  to  the  same,  enclosures,  October  26,  1852. 
Same  to  the  same,  enclosures,  November  11, 1852. 
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Same  to  the  samey  November  11, 1852. 

Mr.  Everett  to  Mr.  J.  J.  de  Osma,  November  16,  1852. 

Mr.  J.  J.  de  Osma  to  Mr.  Everett,  translation,  November  17>  1852. 

Mr.  Everett  to  Mr.  Clay,  November  18,  1852. 

Same  to  the  same,  November  23,  1852. 

Mr.  Clay  to  Mr.  Everett,  enclosures,  December  21,  1852. 

Mr.  Everett  to  Mr.  Osma,  enclosure,  December  1,  1852. 

Mr.  Clay  to  Mr.  Everett,  January  24,  1853. 

Mr.  Everett  to  Mr.  Clay,  February  9,  1853. 

Mr.  Clay  to  Mr.  Everett,  enclosure,  February  25,  1853. 

Same  to  the  same,  enclosure,  March  25,  1853. 

Same  to  the  same,  March  25,  1853. 

Same  to  the  Secretary  of  State,  endosures,  April  11,  1853. 

Same  to  Mr.  Marcy,  enclosures,  May  20, 1853. 

Mr.  Marcy  to  Mr.  Clay,  November  23,  1853. 

Mr.  Clay  to  Mr.  Marcy,  enclosures,  June  1,  1854. 

Mr.  Hunter  to  Mr.  Clay,  extract,  August  26, 1854. 

Mr.  Clay  to  Mr.  Marcy,  extract,  October  24,  1854. 

Captain  Jewett  to  the  Secretary  of  State,  enclosures,  August  16, 1852. 

Mr.  Kennedy  to  Mr.  Webster,  August  25,  1852. 

Captain  Jewett  to  President  Fillmore,  September  10,  1862. 

Mr.  Conrad  to  Captain  Jewett,  September  18,  1852. 

Same  to  Messrs.  Magoun  &  Son,  September  21,  1852. 

Captain  Jewett  to  Mr.  Conrad,  September  22,  1852. 

Messrs.  Dana  &  Co.  to  President  Fillmore,  September  23,  1852. 

Messrs.  Magoun  &  Son  to  Mr.  Conrad,  September  24,  1852. 

Mr.  Conrad  to  Messrs.  Dana  &  Co.,  September  25,  1852. 

Messrs.  Dana  &  Co.  to  Mr.  Webster,  October  1,  1852. 

Same  to  Mr.  Conrad,  October  2, 1852. 

Messrs.  Magoun  &  Son  to  Mr.  Conrad,  enclosure,  October  7|  1S52. 

Same  to  Mr.  Everett,  November  11,  1852. 

Mr.  Everett  to  Dana  &  Co.,  November  19,  1852. 

Mr.  Benson  to  Mr.  Everett,  November  27,  1852. 

Mr.  Everett  to  Messrs.  Dana  &  Co.,  December  10, 1852. 

Same  to  Mr.  Benson,  December  10,  1852. 

Messrs.  Magoun  &  Son  to  Mr.  Everett,  December  11, 1852. 

Mr.  Everett  to  Messrs.  Magoun  &  Son,  December  21, 1852. 

Same  to  Mr.  Benson,  February  9,  1853. 

Mr.  Benson  to  Mr.  Everett,  enclosures,  March  2,  1863. 

Same  to  Mr.  Marcy,  enclosures,  April  26,  1853. 

Mr.  Marcy  to  Mr.  Benson,  May  3,  1863. 

Mr.  Prime  to  Mr.  Marcy,  July  11,  1853. 

Mr.  Benson  to  the  same,  October  5,  1853. 

Mr.  Marcy  to  Mr.  Benson,  October  15,  1853. 

Mr.  Benson  to  Mr.  Marcy,  enclosures,  October  18,  1853. 

Same  to  the  Secretary  of  State,  enclosures,  November  16,  1853. 

Same  to  Mr.  Mann,  November  22,  1853. 

Same  to  Mr.  Marcy,  March  9,  1854. 

Mr.  Marcy  to  Mr.  Benson,  March  15,  1854. 

Mr.  Benson  to  Mr.  Marcy,  December  9,  1854. 

Mr.  Marcy  to  Mr.  Benson,  December  15, 1864. 
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Oaptain  Jewett  to  Mr.  Marcy,  enclosure,  March  20|  1856. 
Messrs.  Dana  &  Co.  to  Mr.  Marcy^  April  6,  1856. 
Mr.  Marcy  to  Messrs.  Dana  &  Co.,  April  13, 1866. 
Mr.  Benson  to  Mr.  Marcy,  enclosures,  April  6,  1855. 
P.  Barreda  to  the  same,  enclosures,  April  24, 1855. 
Mr.  Marcy  to  Mr.  Benson,  April  27, 1855. 


Mr.  De  Osma  to  Mr.  Webster. 

[TVaiiBlatioD.] 

Washinqton,  June  25, 1852. 

Sir  :  Much  has  been  said  in  the  English  newspapers  in  relation  to 
the  islands  of  Lobos,  which  contain  some  deposits  of  guano,  and 
which,  it  is  supposed,  have  been  lately  discovered,  for  the  purpose  of 
inducing  the  government  of  that  nation  to  send  one  or  more  vessels 
of  war  to  protect  those  who  may  go  to  those  islands  to  fetch  guano  ; 
the  English  government,  however,  duly  re^|)ecting  the  authority 
which  the  government  of  Peru  has  always  exercised  over  the  aforesaid 
islands  of  Lobos,  has  refused  to  encourage  the  pretensions  of  those 
speculators  that  have  started  this  matter,  declining  thus  to  afford  any 
protection  to  a  clandestine  traffic  in  property  belonging  to  Peru. 

Unfortunately,  this  question  has  found  sympathizers  among  some 
adventurers  in  this  country  ;  and  although  it  is  true  that  the  interven- 
tion of  the  government  in  regard  to  it  has  not  been  solicited,  at  least 
not  openly,  as  was  the  case  in  England,  a  much  more  serious  and  rep- 
rehensible turn  has  been  given  to  the  affair,  because,  without  alleging 
any  reasons,  or  pleading  tne  existence  of  any  right  whatever,  vessels 
have  been  secretly  freighted  with  a  view  of  exporting  guano  from 
Lobos. 

A  knowledge  of  these  facts,  obtained  from  a  private  source,  did  not 
allow  me  to  have  the  honor  of  communicating  them  to  your  excellency, 
and  of  asking,  in  the  name  of  my  government,  for  the  adoption  of  such 
measures  as  might  be  best  calculated  to  avoid  the  evils  which  would 
necessarily  follow  from  such  a  course  ;  but  when  I  read  in  the  pubUc 
newspapers  of  New  York  and  Baltimore,  '^  that  the  government  of 
the  United  fStates  has  sent  instructions  to  the  American  squadron  in 
the  Pacific  to  cruise  in  the  vicinity  of  the  islands  of  Lobos,  and  to 
protect  those  American  vessels  that  may  go  there  to  fetch  guano," 
and  when  these  very  papers  even  contain  propositions  for  freighting 
vessels,  at  any  price  whatever,  for  the  purpose  of  fetching  Peruvian 
guano,  *'  relying  upon  the  fiillest  and  most  certain  protection  of  the 
government  of  thelJnited  States,"  I  think  I  am  sufficiently  justified, 
as  well  as  most  imperatively  called  upon,  to  call  your  excellency's  at* 
tention  to  this  matter. 

The  islands  of  Lobos — both  the  inner  and  outer — (Lobos  de  Tierr* 
y  Lobos  de  Fuera,)  contain  certain  amounts  of  guano,  although  vastlr 
less  in  quantity  than  is  pretended,  and  belong  at  present  to  Pern,  ii 
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they  formerly  belonged  to  SpaiD,  when  that  power  ruled  in  those  re- 
gions ;  it  so  happening  that  each  section  of  l^anish  America  has  be- 
come possessed  of  that  portion  of  territory,  which  corresponds  to  its 
latitude  and  longitude.  With  regard  to  the  islands  of  Looos,  it  hap- 
j)ens,  accidentally,  that  the  one  denominate  Z0&09  deFuera,  although 
situated  at  a  greater  distance  from  our  coast  than  the  one  styled  Lobos 
de  IKerray  occupies  a  less  westerly  longitude.  Both  islands  can  easily  be 
seen  by  any  vessel  sailing  through  the  intervening  space ;  a  point 
usually  steered  for  by  almost  every  vessel  that  is  engaged  in  the  coast- 
ing trade  in  that  part  of  the  coast  of  Peru,  and  even  by  foreign  ves- 
sels sailing  to  and  from  Callao  to  Payta  and  Guayaquil. 

For  these  simple  reasons  your  excellency  will  easily  understand  that 
the  islands  of  Lobos,  which  are  nothing  more  than  barren  rocks,  now 
of  some  importance  on  account  of  the  guano  they  contain,  must  have 
been  known  to  navigators  from  the  time  that  Pizarro  conquered  the 
empire  of  the  Incas,  and  that  it  is  very  strange^  therefore,  that  any 
attempt  should  be  made  to  attribute  their  discovery  to  a  recent  date. 
We  have  occupied  and  made  use  of  the  islands  de  Lobos  de  Tierra 
and  Lobos  de  Fuera  because  we  have  always  considered,  and  do  now 
consider  them,  as  being  bona  fide  ours.     From  times  immemorial,  the 
Peruvian  Indians  have  been  in  the  habit  of  frequenting  those  shores 
for  the  purpose  of  fishing  for  seals,  killing  birds,  and  gathering  eggs> 
carrying  off  in  their  canoes  large  quantities  of  these  objects  to  the  city 
of  Lambayique  and  other  points  on  the  coast.     There  they  have  had 
their  huts  and  other  small  habitations  erected — this  habit  having  be- 
come so  inveterate  with  them,  that,  notwithstanding  the  prohibitory 
regulations  and  decrees  issued  by  the  government  for  more  than  ten 
years,  in  order  that  the  birds  which  produced  the  guano  might  not  be 
destroyed  and  scared  away,  even  at  this  day,  the  fishermen  will  not 
desist  from  visitine  those  localities,  where  neither  foreign  vessels  can 
go  to  fetch  guano  for  exportation,  nor  national  vessels  for  home  con- 
sumption,    under  this  view  of  the  case,  we  occupy  and  make  use  of 
the  islands  of  Lobos  de  Tierra  and  Lobos  de  Fuera. 
Since  the  government  of  Peru  became  aware  that  guano  had  become 
^     an  article  of  exportation,  it  sought  to  ascertain  the  quantity  which 
(     might  probably  exist  at  the  various  deposits,  with  a  view  of  allaying 
the  clamors  of  national  agriculturists,  by  whom  the  carrying  off  of  a 
manure  so  indispensable  to  the  agriculture  of  the  country,  would  prob- 
ably be  looked  upon  in  an  unfavorable  light.     To  this  effect,  Don 
.    Francisco  de  Bivero  was  commissioned  to  examine  and  take  a  measure- 
I    ment  of  these  deposits,  an  account  of  whose  observations  was  pub- 
lished in  the  year  1844  or  1845,  in  which  the  islands  of  Lobos  de  21- 
,    erra  and  Ld>os  de  Fuera  are  mentioned  as  forming  part  of  our  depos- 
\    its  at  the  northward,  which  are  much  less  considerable  than  those  of 
]    the  south  and  of  Chincha.     The  Engineer,  Don  Edward  Carter,  was 
/shortly  after  sent  by  my  government,  who  examined  and  made  & 
.  measurement  of  the  small  islands  of  Guanape,   Malabrigo,   Santa 
\  Terror,  San  Martin,  Marzaquc,  El  Pelade,  Las  Pescadoras,  the  Hor- 
xnigas  islands,  and,  lastly,  the  irfands  of  Xo6o«  deTierray  (which  com- 
'  prise  the  principal  islands)  La  Punta,  Corcobado,  the  island  Bermcga^ 


Digiti 


zed  by  Google 


32  ALFRED   O.   BfiirSOK. 

the  island  Feliz  Gonzalez,  La  Colorada,  as  well  as  the  island  of  Xote 
de  Fuera.  The  inspection  of  these  islands  has  shown,  as  it  is  proved 
in  the  topographical  plans,  that  there  is  only  a  small  portion  of  thoN 
localities  which,  in  consequence  of  its  heing  more  sheltered  from  tb 
winds,  contains  any  deposits  of  guano. 

I  have  giv^en  your  excellency  this  information,  because  I  am  desiroui, 
that,  by  affording  all  possible  means  of  becoming  acquainted  with  the 
subject,  we  may  be  spared  the  evils  which  will  undoubtedly  follow  I 
the  adventurers  carry  out  their  project  of  invading  our  deposits  ot 
guano  on  the  erroneous  supposition  that  Lobos  is  common  propertv ; 
that  they  are  protected  by  tbeir  government ;  and  that  they  cannot  in- 
cur the  penalty  to  which  they  are  subjected  by  the  laws  of  Peru  on  the 
subject. 

As  a  warning  to  ship-owtiers  and  other  merchants,  who,  in  good 
faith,  might  become  compromised  in  this  traffic,  I  have  caused  the  no- 
tification which  accompanies  this  note  to  be  published ;  but,  as  I  can- 
not hope,  after  seeing  the  notices  which  the  newspapers  have  drca- 
lated,  that  the  government  of  your  excellency  will  protect  this  enter- 
prise with  its  own  vessels  of  war,  that  my  notification  will  produce 
any  effect,  but  that  this  matter  will  assume  a  very  serious  character, 
I  feel  myself  compelled  to  ask,  in  the  name  of  my  government, 
that  your  excellency  will  adopt  such  measures  as,  in  the  opinion  of 
the  government  of  the  United  States,  and  agreeably  with  the  good 
and  friendly  relations  which  exist  between  the  two  oouatries,  may  be 
most  calculated  to  prevent  that,  under  a  false  impression,  our  laws 
should  be  violated  and  use  made  of  those  islands  which,  have  always 
been  in  our  possession,  and  the  ownership  of  which  by  us  has  never, 
until  this  day,  been  called  into  question  by  any  nation. 

I  beg  that  your  exoellency  will  be  pleased  to  admit  the  object  and 
the  explanations  of  this  note  with  tnat  impartiality  for  which  yon 
are  distinguished,  and  to  accept  the  assurances  of  that  high  consider- 
ation with  which  I  am,  Mr.  Secretary  of  State,  your  excellency's  very 
devoted  and  obedient  servant, 

JUAN  T  DE  OSMA. 

The  most  excellent  Shorbtaby  of  Statb^ 

Of  the  United  States. 


Mr.  De  Oma  to  Mr.  Webster. 

[Translation.] 

WASHiNaTOK,  July  3,  1852. 
Sib  :  In  the  interview  which  your  excellency  conceded  me  yesterdsj' 
when  I  called  at  the  State  Department  with  the  object  of  reauestiQ^' 
an  answer  to  the  note  I  had  the  honor  of  addressing  your  excellency  ^* 
the  25th  of  last  month,  claiming  vour  attention  to  the  preparations  tb^^ 
were  being  made  to  attack  the  Lobos  islands,  the  propertv  of  Peru,  jot 
exoellency  made  me  the  following  declaration :  **  lluEit  the  governmes 
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of  the  United  States  does  not  recognize  in  Puru  any  exclusive  right 
to  the  said  islands  of  Lobos ;  that  she  considers  them  as  desert  islands, 
which  had  been  discovered  by  Captain  Morrell,  of  the  American  mer- 
chant service,  and  that  consequently  the  government  of  the  United 
States  will  protect  all  her  subjects  who  might  go  to  those  islands  for 
the  purpose  of  taking  the  guano  they  contain." 

As  this  declaration  of  your  excellency  is  contrary  to  the  right  and 
possession  which  Peru  has  alway  held  over  the  Lobos  islands,  a  right 
not  contested  as  yet  by  any  nation,  I  comply  with  the  duty  which  my 
official  character  imposes  upon  me,  begging  your  excellency  to  make 
this  declaration  by  writing,  and  also  requesting  an  answer  to  the  note 
upon  so  serious  a  subject  which  I  had  the  honor  of  addressing  your 
excellency  on  the  25th  of  last  month. 

I  am,  sir,  with  the  highest  consideration  and  respect,  your  very 
obedient  servant, 

JUAN  Y  DE  OSMA. 


Mr.  Osma  to  Mr,  Webster. 

[Translation.] 

Nbw  York,  August  9,  1852. 

Sir  :  Allow  me  once  more  to  address  your  excellency  in  opposition 
to  the  assistance  which  the  government  of  the  United  States  gives  to 
those  persons  who  have  undertaken  to  seize  on  the  Islands  of  Lobos, 
pertaining  to  the  jurisdiction  of  the  provinces  of  Lambayeque  and 
Chiclayo,  and  belonging  to  the  republic  of  Peru. 

Bound  by  duty  and  patriotism  to  place  in  a  clear  light  the  right  of 
Peru  to  these  islands,  in  order  to  avoid  that,  under  erroneous  suppo- 
sitions, this  undertaking  should  obtain  protection  ;  when,  if  examined 
in  view  of  its  legality,  it  cannot  otherwise  appear  than  what  it  really 
is,  a  clear  violation  of  the  most  sound  principles  of  international  law ; 
I  have  addressed  your  excellency  repeatedly  since  the  month  of  June, 
and  presented  to  you  documents  which  sufficiently  prove^  and  in  the 
most  incontestible  manner,  the  rights  and  the  sovereignty  which  Peru 
exercises  and  has  always  exercised  over  the  aforementioned  islands  of 
Lobos.  These  documents  leave  no  ground  on  which,  with  a  semblance 
of  legality,  the  title  of  Peru  to  the  proprietorship  of  said  islands  can 
be  questioned. 

My  communications  (without  any  ability  on  my  part  to  suspect  any 
reason  therefor)  have  not  obtained  any  reply;  consequently  the  si- 
lence of  your  excellency  holds  me  in  ignorance  of  the  reasons  which 
have  moved  the  government  of  the  United  States  to  lend  its  protection 
to  the  company  formed  in  New  York  for  the  object  of  exploring  the 
islands  of  Lobos,  without  consideration  of  the  great  offence  thereby 
inflicted  on  a  people  apparently  so  bound  in  the  chain  of  sincere 
friendship,  as  also  by  solemn  treaties. 

It  18  t«jae  that  in  a  conference  which  I  had  with  your  excellency  on 
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this  business  on  the  2d  of  July  last,  your  excellency  remarked  to  me, 
that  in  not  recognizing  the  exclusive  right  of  Peru  to  the  islands  of 
Lobos,  and  the  consequent  protection  of  American  vessels  who  might 
proceed  thither  to  load  guano,  the  government  of  the  United  Statei 
rested  on  the  fact  of'their  discovery  by  Captain  Morrell,  of  the  Ameri- 
can merchant  service.  I  then  observed  to  you,  that  the  islands  oi 
Lobos  belonged  to  Peru  ever  since  she  was  constituted  an  independent 
state,  as  they  had  previously  belonged  to  Spain^  who  had  sovereignty 
in  that  part  of  the  world.  Your  excellency  immediately  replied,  and 
in  a  very  emphatic  manner,  denying  that  they  had  ever  belonged  to 
Peru  or  to  Spain. 

In  this  state  of  the  case,  and  even  supposing  that  your  excellency 
perhaps  might  refer  to  other  islands  of  Lobos  recently  discovered,  and 
not  to  those  which  in  letters  and  other  old  papers  are  found  mtrked 
and  described  as  belonging  to  the  corregidorship  of  Sana  in  the  vice- 
royalty  of  Peru,  I  directed  a  note  to  your  excellency  on  the  3d  of  July 
in  which,  repeating  your  excellency's  assertion,  I  asked  you  to  reduce 
it  to  writing.  I  did  believe  that  by  that  mode  I  might  have  my  doubt« 
cleared  up,  and  that  I  might  obtain  thereby  a  full  discussion  of  the 
question,  such  as  its  importance  appeared  to  demand;  the  silence  of 
your  excellency,  however,  completely  frustrated  the  objects  had  in 
view  when  I  penned  the  note. 

Although  I  have  them  not  at  hand,  the  dictionary  of  Alcedo  and 
other  works,  like  the  History  of  America,  by  John  Ogilby ,  cosmographer 
to  the  king  of  England,  published  in  1671,  prove  the  ancient  exist- 
ence of  the  islands  of  Lobos,  and  that  they  were  a  part  of  Peru ;  the 
known  and  learned  erudition  of  your  excellency  wiU'excuse  me  when 
I  deny  their  discovery,  which  neither  Captain  Morrell  himself  pre- 
tended nor  could  pretend  to  attribute  to  himself. 

The  supposition  that  Captain  Morrell  discovered  the  islands  of  Lo- 
bos is  altogether  inadmissible  and  destitute  of  any  foundation  ;  and 
if  it  had  not  been  that  1  heard  your  excellency  make  use  of  it,  such 
conception  would  never  have  received  from  me  the  honor  of  a  remark 
in  a  note  addressed  to  your  excellency. 

The  English  government,  much  more  interested  than  that  of  the 
United  States  in  the  acquisition  of  guano,  when  the  Agricultural 
Society,  as  also  that  of  shipowners  of  Great  Britain,  urged  it  to 
declare  the  islands  of  Lobos  common  property,  or  a  dependency  of 
England,  found  nothing  in  the  title  by  which  Peru  holds  said  islands 
which  could  create  a  doubt  to  dispute  it ;  and  it  has  declared,  as  it  had 
done  years  ago,  that  the  said  islands,  being  the  property  of  a  nation, 
it  could  not  violate  international  laws  for  the  benefit  of  it,  England's 
agriculture,  and  that  consequently  it  would  not  give  its  protection  to 
tnose  who  on  said  islands  should  violate  the  territory  and  laws  of  Peru. 
In  the  United  States,  no  application  has  been  made  publicly  to  Con- 
gress or  to  the  government,  asking  protection  with  the  object  of  free 
traffic  in  property  exclusively  belonging  to  another  nation.  There  ha.« 
been  evinced,  (with  pleasure  I  remark  it,)  on  the  part  of  agricultur- 
ists and  shipowners  here  a  greater  respect  for  the  rights  of  other? 
than  was  shown  by  the  same  class  in  England.  Nevertheless, 
the  question  has  been  given  here  a  very  different  character,  and  one  ot 
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the  most  grave  importance ;  for  at  the  solicitation  of  a  few  persons 
desirous  of  making  a  good  speculation,  the  government  of  your  ex- 
cellency has  thought  proper  to  afford  its  protection  to  their  enterprize, 
and  has  determined  thus  without  considering  that  in  so  doing  it  at- 
tacks the  proprietorship  of  a  people  whose  relative  weakness  it  seems 
should  have  made  it  more  worthy  of  having  its  claims  attended  to, 
and  its  rights  respected. 

Although  the  Peruvian  guano  has  but  very  recently  been  intro- 
duced into  this  country,  it  has,  on  several  occasions,  attracted  the 
marked  attention  of  the  government  of  the  United  States.  The  pre- 
decessor of  your  excellency,  Mr.  Clayton,  one  of  the  persons  who 
labored  most  to  procure  the  importation  of  this  article  at  a  very  low 
price,  or  for  nothing,  carried  on,  more  than  two  years  ago,  an  official 
correspondence  with  this  legation,  the  object  of  which  was  to  induce 
Peru  to  sell  the  guano  in  its  islands;  for,  says  Mr.  Clayton,  the  con- 
sumption thereof  will  be  augmented  and  the  utility  will  be  greater 
for  Peru. 

The  President  of  the  United  States,  in  his  message  to  Congress  in 
1850,  dedicated  a  paragraph  to  the  subject  of  Peruvian  guano,  stating 
how  very  important  it  had  become  to  the  agriculture  of  the  country, 
and  the  necessity  imposed  on  the  Executive  to  obtain  by  all  possible 
means  from  Peru  that  the  traffic  in  it  might  be  permitted  on  more 
liberal  terms. 

I  have  quoted  the  above  not  with  the  view  to  condemn,  for  I 
recognize  and  respect  the  right  which  the  United  States  have,  in  com- 
mon with  all  nations,  to  negotiate  and  use  all  its  influence  to  obtain 
whatever  may  subserve  its  interests ;  but  rather  to  show  to  your  ex- 
cellency that  neither  your  predecessor  nor  the  most  worthy  President 
doubted  for  a  moment  that  Peru  was  the  rightful  owner  of  the  islands 
of  Lobos.  From  time  immemorial  these  islands  have  existed,  and 
contained  guano  exactly  as  they  are  at  the  present  moment ;  they 
have  always  been  known,  marked  on  the  maps,  and  referred  to  in  va- 
rious works  as  Peruvian ;  they  have  been  the  subject  of  an  express 
prohibition  for  the  last  twenty  years,  a  prohibition  which  has  been 
recognized  and  respected,  either  explicitly  or  tacitly,  by  all  nations. 

It  would  be  useless  and  foreign  to  the  intention  of  this  note  to  go 
into  the  narration  of  the  different  acts  of  sovereignty  which  Peru  has 
exercised  over  the  islands  of  Lobos,  with  all  of  which  I  have  reason 
to  believe  your  excellency  is  perfectly  acquainted.  If  the  rights  of 
Peru  were  not  so  incontestably  established;  if  it  were  not  as  plain  and 
evident  as  the  title  of  the  United  States  to  Governor's  island,  I  should 
have  limited  myself  to  merely  asking  of  your  excellency  the  instru- 
ment on  which  the  government  of  the  United  States  bases  itself  to 
call  them  in  question,  or  in  other  words,  the  reasons  for  which  it,  the 
government  of  the  United  States,  has  erected  its  refusal  to  recognize 
the  rights  of  Peru ;  since  in  this  business  no  discussion  whatever  has 

Sreoeded  the  action  of  the  United  States,  notwithstanding  all  I  have 
one  to  excite  one. 

The  preparations  now  in  progress  to  extract  guano  from  the  islands 
of  Lobos^  a  considerable  number  of  vessels,  men,  and  tools  having 
been  difipatched  for  that  purpose  ;  the  protection  of  the  government 
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of  the  United  States  counted  on  for  this  violation  of  onr  rights  and 
our  laws ;  the  conclusion  is  forced  upon  me  that  occurrences  of  a  very 
serious  character  will  soon  happen  in  those  islands  ;  Peru,  relying  on 
her  right  and  her  laws,  is  prepared  to  resist  so  unjustifiable  an  ag- 
gression, without  paying  any  consideration  to  the  superiority  of  ma- 
terial force  upon  which  the  authors  of  it  calculate. 

In  this  situation,  and  without  ever  even  having  obtained  a  hearing 
for  my  repeated  reclamations,  in  the  name  of  my  country,  I  protest  be- 
fore your  excellency  against  the  conduct  of  the  government  of  the 
United  States  in  relation  to  the  islands  of  Lobos,  and  I  protest  against 
any  assistance  or  protection  which  it  may  have  afforded,  or  is  disposed 
to  give  to  those  persons  who  may  go  to  said  islands  for  the  purpose  of 
extracting  guano,  or  for  any  other  purpose,  in  violation  to  the  laws 
which  in  Peru  prohibit  them,  as  an  attack  on  the  sovereignty  of  Pern, 
and  as  an  act  of  unjustifiable  hostility  against  said  republic. 

I  had  hoped  to  have  in  person  presented  this  note  to  your  excellency, 
but  my  health  not  allowing  me  to  return  at  present  to  Washington, 
and  considering  that  some  time  since  I  should  have  protested  asainst 
the  business  which  has  called  for  it,  1  have  judged  it  proper  to  address 
it  to  your  excellency  immediately  on  being  acquainted  with  your  re- 
turn to  the  capital. 

I  have  the  honor  of  renewing  to  your  excellency  the  assurances  of 
my  high  consideration  and  respect. 

JUAN  Y.  DE  OSMA. 


Mr.  Webster  to  Mr.  Osma. 

Department  of  Statb, 

Washington,  August  21, 1852. 

The  undersigned.  Secretary  of  State  of  the  United  States,  has  the 
honor  to  acknowledge  the  receipt  of  the  several  communicationB  of 
Mr  Osma,  chargfi  d'affaires  of  Peru,  of  the  25th  of  Jane,  3d  of 
July,  and  9th  instant.  The  first  mentioned  of  these  communications, 
however,  did  not  come  to  his  km^wledge  until  the  6th  of  July,  after  he 
had  left  Washington  for  a  short  absence.  He  very  much  regrets  that 
circumstances  have  prevented  an  earlier  answer  to  these  several  com- 
munications ;  but,  as  they  all  relate  to  the  same  subject,  all  will  now 
receive  a  common  reply. 

In  the  first  place,  the  undersigned  will  remark  to  Mr.  Osma  that 
the  government  of  the  United  States  has  not  now,  nor  ever  has  had, 
any  intention  to  facilitate  the  particular  purposes  of  any  persons,  such 
as  Mr.  Osma  calls  speculators,  further  than  those  purposes  are  con- 
formable to  public  law,  as  well  as  to  the  laws  of  the  United  States. 
Thif)  government  knows  of  no  companies,  no  associations^  and  no  in- 
dividuals in  whose  behalf  it  undertakes  any  special  protection.  The 
SuestioD  is  a  general  one,  in  which  all  the  citizens  of  the  United 
tates  engaged  in  commerce  have  an  interest,  and  that  interest  l< 
equally  respected  by  the  United  Otates,  regardless  of  individuals. 
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In  the  next  place,  the  undersigned  expresses  the  hope  that  it  was 
not  Mr.  Osma's  purpose,  hy  anj  expression  in  his  note  of  the  9th  in- 
stant, to  convey  anj  intimation  that  the  proceedings  of  this  govern- 
ment in  regard  to  the  suhject  have  been  influenced  in  the  slightest 
degree  by  any  conviction  of  the  relative  strength  or  weakness  of  the 
parties.  Such  an  intimation,  if  intended  to  be  made,  would  require 
no  refutation,  since  all  the  world  knows  the  manner  in  which  the  re- 
publics of  South  America,  formed  out  of  the  ancient  possessions  of 
Spain  have  been  treated  by  this  government  from  their  earliest  ori- 
gin to  the  present  day. 

The  undersigned  will  make  a  further  remark,  to  prevent  mistake 
and  misunderstanding,  upon  Mr.  Osma's  observation  upon  the  con- 
versation between  him  and  the  undersigned,  in  the  Department  of 
State,  on  the  2d  of  July  ;  and  that  is,  that  the  supposed  discovery  of 
Captain  Morrell,  mentioned  in  that  conversation,  was  not  relied  upon 
by  the  undersigned  as  founding  an  exclusive  right  to  the  Lobos 
islands  on  the  part  of  the  United  States.  It  was  only  mentioned  as 
a  fact  fit  to  be  considered  in  common  with  other  facts  and  occurrences. 
The  truth  appears  to  be  that  Captain  Morrell  was  on  a  voyage  of  dis- 
covery, and  did,  in  fact,  discover,  pr  was  supposed  to  have  discovered, 
guano  on  these  islands. 

It  is  certain  that  no  book  generally  known  and  circulated  in  this 
country  mentioned  the  fact  of  the  existence  of  s uano  on  these  islands 
until  Captain  Morrell' s  narrative  was  published,  in  1832. 

After  these  preliminary  remarks,  the  undersigned  now  proceeds  to 
the  consideration  of  the  main  subject.  In  his  several  communications 
Mr.  Osma  asserts  the  right  of  reru  to  all  the  Lobos  islands,  on  the 
ground  that  she  has  always  exercised  authority  over  them  ;  that  they 
Delong  to  Peru,  as  they  formerly  belonged  to  Spain  ;  and  that  from 
time  immemorial  the  Peruvian  Indians  have  been  in  the  habit  of  visit- 
ing them  for  the  purpose  of  catching  seals,  killing  birds,  and  gather- 
ing eggs,  and  that  this  exclusive  right  to  the  islands  by  Peru  has 
never  been  doubted  or  disputed. 

The  question  is,  are  these  unqualified  declarations  of  Mr.  Osma 
strictly  accurate?  The  Lobos,  or  seal  islands,  as  their  name  imports, 
lie  in  the  open  Pacific  ocean^  the  nearest  of  them  twenty  or  thirty 
miles  from  the  coast  of  Peru.  They  are,  as  Mr.  Osma  admits,  mere 
barren  rocks  in  the  sea,  uninhabited  and  uninhabitable.  Fisheries, 
and  the  pursuit  of  amphibious  animals,  especially  the  seal,  have  long 
been  carried  on  around  their  shores,  and  even  on  those  shores  them- 
selves, since  it  is  well  known  that  seals  are  usually  taken  and  killed 
upon  the  land.  In  these  pursuits,  and  in  this  use  of  the  islands, 
citizens  of  the  United  States  were  engaged  for  half  a  century  before 
any  actual  interruption  took  place  by  the  Peruvian  government,  or 
anybody  else  ;  their  visits  to  them  having  commenced  at  least  as  early 
as  1793.  All  this  is  well  known  to  the  commercial  world.  Now  it 
is  quite  certain  that  if  Peru  held  and  possessed  fiill  sovereignty  oyer 
these  islands,  this  fishing  near  the  shore,  and  this  pursuit  and  killing 
of  amphibious  animals  upon  the  land,  was  as  much  an  invasion  of 
that  sovereignty  as  is  the  taking  of  guano  from  them  now.  Nor  was 
the  case  so  unimportant  as  that  Peru  might  have  regarded  this  use 
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of  the  islands  by  citizens  of  the  United  States  as  an  indulgence  merely, 
supposing  her  to  possess  the  exclusive  right,  since  the  pursuit  and  de- 
struction of  seals,  which  have  at  last  terminated  in  their  almost  entire 
disappearance,  must  have  been  a  matter  of  much  importance  to  her 
government.  Nevertheless,  no  complaint  was  made  of  this  course  of 
things,  nor  any  interruption  attempted  or  threatened  until  September, 
1833,  in  which  month,  as  it  would  now  appear,  a  decree  was  issued 
by  the  Peruvian  government  prohibiting  foreigners  from  fishing  for 
seals  and  amphibious  animals  on  the  shores  and  islands  of  Peru,  and 
declaring  that  the  captains  of  foreign  vessels  who  evaded  the  order 
should  be  considered  as  smugglers.  It  is  important  to  observe  that 
this  decree  was  issued  after  the  publication  of  Captain  Morrell's  nar- 
rative. 

This  decree  was  sudden  and  unexpected,  and  therefore  the  charg6 
d'affaires  of  the  United  States  at  Lima  was  under  the  necessity  of 
acting  upon  it  without  orders  from  his  own  government.     He  imme- 
diately addressed  a  note  on  the  subject  to  the  minister  of  foreign  rela- 
tions of  Peru,  in  which,  without  formally  denying  the  original  right 
of  Peru,  he  requested  a  reconsideration  of  the  decree,  or  that  it  might 
be  so  far  modified  as  to  permit  to  the  citizens  of  the  TJnited  States  the 
pursuit  of  an  occupation  which  theyliad  been  allowed  quietly  to  follow 
for  a  number  of  years^  and  adding  that  the  decree  could  not  but  be 
regarded  as  unfriendly  to  the  government  of  the  United  States.     So 
far  as  is  known  to  the  undersigned,  no  answer  or  reply  was  ever  made 
to  this  remonstrance,  and  it  is  certain  that  the  citizens  of  the  United 
States  continued  to  pursue  their  usual  avoc>ations  without  interruption, 
notwithstanding  this  decree.     If  such  an  interruption  had  been  made 
by  the  Peruvian  authorities,  it  would  at  once  have  brought  the  question 
of  the  sovereignty  of  Peru  over  the  Lobos  islands  to  the  attention  of 
this  government,  as  happened  a  few  years  before  in  the  case  of  the 
right  of  the  government  of  the  Argentine  Confederation  to  claim 
sovereignty  over  the  Falkland  islands.     It  is  true  that  the  decree  of 
1833  makes  no  particular  mention  of  the  Lobos  islands,  but  it  is  di- 
rected generally  against  fishing  on  the  coasts  and  islands  of  Pern. 
Nevertheless,  this  cannot  be  regarded  as  afiecting  the  general  right 
of  citizens  of  the  United  States  tounded  on  long  and  undisputed  usage. 
Here,  then,  is  a  formal  remonstrance,  on  the  part  of  the  United  States, 
against  the  asserted  sovereignty  of  Peru  over  the  Lobos  islands,  to 
which  no  answer,  so  far  as  it  appears,  was  given,  nor  any  intimation 
made  that,  notwithstanding  this  remonstrance,  the  decree  would  be 
enforced.     It  is  quite  evident  that,  although  the  decree  is  general  in 
its  terms,  it  was  intended  to  be  levelled  especially  against  citizens  of 
the  United  Slates,  as  the  subjects  of  other  countries  aid  not  partake, 
to  any  considerable  extent,  in  the  fisheries  which  were  prohibited. 
Can  Mr.  Osma's  averment  therefore  be  maintained,  in  whicn  he  asserts 
the  universal  and  absolute  sovereignty  of  Peru  never  to  have  been 
denied,  or  questioned,  by  any  government?    And  if  Peru  has  suffered 
these  barren  rocks  to  be  visited  and  used  by  citizens  of  the  United 
States  for  a  long  course  of  time,  and  for  all  the  purposes  for  which 
they  were  known  to  be  valuable,  is  the  case  altered  when  they  are 
found  capable  of  a  new  use  ?    Is  not  the  natural  inference  either  that 
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Peru  never  claimed  any  exclusive  right  over  the  islands,  or  that,  if 
such  claim  had  been  made  by  any  formal  or  official  act  of  the  govern- 
ment, such  claim  had  been  abandoned,  at  least,  so  far  as  citizens  of 
the  United  States  were  concerned. 

Mr.  Osma  refers  to  a  decision  of  the  English  government,  and 
observes  that,  as  both  the  mercantile  and  agricultural  classes  in  the 
British  empire  have  a  strong  interest  adverse  to  the  claim  of  Peru,  if 
the  British  government  has  decided  in  favor  of  that  claim,  that  decision 
must  be  ascribed  to  considerations  sufficient  to  outweigh  a  regard  for 
the  interests  of  British  farmers  and  shipowners.  But  the  two  cases 
may  justly  be  considered  as  essentially  different.  When  the  decree  of 
1833  appeared,  Mr.  Wilson,  the  British  consul  general  at  Lima,  in 
a  communication  to  his  government,  said :  '*  For  many  years  no  British 
yessel  has  been  engaged  in  this  fishery,  but  great  abuses  have  been 
committed  by  American  vessels;"  and  the  year  afterwards,  writing 
upon  the  subject  of  the  seizure  of  the  British  schooner  Campeadora 
for  killing  seals  at  the  Lobos  islands,  he  admitted  the  right  of  Peru 
to  those  islands.  At  the  same  time,  he  adds :  '^  Lord  James  Town- 
shend,  the  commander  of  his  Majesty 's  naval  forces  in  the  Pacific,  takes 
a  different  view  of  the  question  ;  and  he  himself  told  me  that  he  con- 
sidered that  his  Majesty's  subjects  had  a  positive  right  of  fishery  on 
all  these  islands,  unless  they  should  be  actually  occupied  by  some 
Peruvian  authority,  or  protected  by  the  constant  presence  of  some 
Peruvian  man-of-war  to  warn  off  vessels." 

It  will  be  borne  in  mind  that  when  the  case  of  the  Campeadora  oc- 
curred the  use,  and  perhaps  even  the  value,  of  guano  as  a  manure 
was  unknown  in  England.  Before  that  case  was  decided,  however, 
the  British  government  may  be  said  to  have  been  irrevocably  com- 
mitted to  an  acknowledgment  of  the  right  of  Peru  to  the  Lobos  islands, 
by  their  acquiescence  in  the  opinion  expressed  by  Mr.  Wilson,  their 
diplomatic  agent,  and  the  answer  to  that  communication  from  the 
foreign  office  ;  for  in  that  answer,  under  date  30th  August,  1834, 
Lord  Palmersotn  said  :  "It  would  therefore  appear  that  the 
Peruvian  government  have  a  right  to  prohibit  foreign  vessels  from 
fishing  upon  the  coasts  immediately  adjoining  to  those  islands  as 
well  as  upon  the  coasts  of  Peru  itself,  there  being  no  evidence  in 
the  papers  which  you  have  transmitted  of  any  right  of  fishing  acquired 
by  long  and  uninterrupted  usage." 

It  is  clear,  therefore,  that  the  British  government  yielded  the  point 
precisely,  because  it  had  no  such  ground  to  stand  on,  in  behalf  of  its 
own  subjects,  as  the  government  of  the  United  States  does  possess, 
and  may  well  stand  on,  in  behalf  of  its  own  citizens.  And  it  may  be 
regard^  as  a  question  still  open  in  England  down  to  last  year  ;  for, 
on  the  10th  of  May  of  that  year.  Lord  Stanley,  under  secretary  of 
state  for  foreign  affairs,  in  answer  to  a  letter  from  Mr.  WentVorth 
Butler,  says  :  '*  I  am  to  state  to  you  in  reply,  whether  the  islands  of 
liobos  Afuera,  and  Lobos  do  Tierra  belong  of  right  to  Peru,  or  are 
claimed  by  Peru  as  dependencies.  His  lordship  does  not  find  in  the 
Peruvian  constitution,  published  after  Peru  had  separated  itself  from 
Spain,  any  mention  of  those  islands  as  being  dependencies  of  Peru ; 
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but  it  appears  to  Lord  Palmereton  that  their  proximity  to  Peru  would 
give  to  that  state  ek  prima  facie  claim  to  them." 

Now,  it  is  certain  that  the  fact  does  not,  under  the  rule  of  public 
law,  bear  out  this  last  observation  of  Lord  Palmerston,  because  the 
distance  from  the  shore  of  all  these  islands  is  five  or  six  times  greatei 
than  the  three  marine  miles  extend.     It  may  be  here  added,  that  it  is 
well  understood  that  a  powerful  class  of  British  subjects,  distinct 
from  those  of  merchants  and  farmers,  has  a  vital  interest  in  main- 
taining the  regulations  for  the  export  of  guano  from  Peru  upon  their 
present  footing.     It  may  not  be  entirely  satisfactory,  therefore,  to 
take  the  case  of  the  Campeadora,  or  that  of  the  Hibernia,  which  after- 
wards occurred,  alone  into  consideration,  in  endeavoring  to  account 
for  the  policy  which  the  British  government  has  thought  proper  to 
adopt  in  regard  to  this  subject.     However  this  may  be,  it  is  quite 
clear  that  the  English  case  and  the  American  case  are  quite  different, 
for  the  reasons  already  stated.     As  has  been  shown,  the  representa- 
tive of  the  American  government  in  Peru  remonstrated  against  the 
issuing  of  the  decree  of  1833.     And  it  is  a  consideration  of  very  great 
weight  in  this  case,  that  the  main  object  of  that  decree,  as  it  fully 
appears,  was  to  drive  off  from  the  coasts  and  islands  of  Peru,  includ- 
ing, of  course,  those  of  Lobos,  the  fishing  vessels  of  the  United  States. 
Now,  if  such  were  the  sole  or  principal  object  of  the  decree,  and  the 
agent  of  the  United  States  formally  remonstrated  against  that  decree, 
how  is  the  subsequent  conduct  of  Peru  and  her  entire  silence  to  be 
reconciled  with  the  idea  that  she  really  supposed  herself  possessed  of 
absolute  sovereignty  over  those  islands?     She  certainly  made  no 
attempt  to  enforce  that  decree  against  vessels  or  citizens  of  the  United 
States,  but  suffered  things  to  go  on  as  they  had  gone  on  through  a  long 
course  of  years. 

The  undersigned  has  thus  far  spoken  of  the  actual  facts  and  con- 
tinued usage,  which  he  supposes  to  belong  to  the  just  consideration  of 
this  case. 

Mr.  Osma,  in  his  recent  communication,  refers  to  the  authority  of 
Alcedo  to  prove  that  those  islands  are  within  the  sovereignty  of  Peru, 
and  have  always  been  so  considered. 

In  the  decision  of  a  question  purely  geographical,  relating  to  any 
part  of  the  American  hemisphere,  and  especially  to  that  formerly 
under  the  dominion  of  Spain,  the  undersigned  acknowledges  that 
Alcedo  is  entitled  to  almost  implicit  confidence ;  but  in  the  passages  to 
which  Mr.  Osma  refers  he  was  speaking  merely  geographically.  He 
was  not  discussing  any  question  of  right  founded  either  on  discovery 
or  usage,  or  any  other  political  consideration ;  and  if,  as  Mr.  Osman 
says,  that  great  geographer,  in  speaking  of  the  Lobos  islands,  uses 
words  plainly,  or  by  implication,  assigning  to  Spain  the  sovereignty 
over  tn>se  islands,  this  may  be  ascribed  to  his  loyalty  as  a  Spanish 
subject  and  an  officer  in  the  king's  service  ;  a  sentiment  which  would 
not  allow  him  to  entertain  a  doubt  of  the  right  of  his  sovereira  to 
any  regions  which  he  might  claim  by  whatever  title.  Alcedo,  there- 
fore, describes  the  Lobos  islands  as  belonging  to  the  coast  and  to  a 
{)articular  province  of  Peru.  The  fact  that  they  are  islands,  however, 
eaves  the  question  open  as  to  the  distance  between  them  and  the  coast 
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of  Peru^  and  he  seems  to  have  taken  it  for  granted,  that  because  they 
happened  to  be  nearest  to  the  province  of  Sana,  they  were  necessarily 
included  within  the  limits  of  that  province  ;  a  proposition  which  can- 
not be  supported. 

In  this  case,  therefore,  the  authority  of  Alcedo  cannot  be  regarded 
843  decisive.  In  order  that  it  should  be  so  considered,  the  undersigned 
must  be  informed  what  act  of  jurisdiction  his  Catholic  Majesty  exer- 
cised over  these  islands.  The  occasional  visits  of  Indians  from  the 
neighboring  continent,  to  which  Mr.  Osma  refers,  cannot  be  said  to 
have  imparted  to  the  sovereign  of  Spain  or  the  government  of  Peru 
even,  as  good  a  title  to  those  islands  as  the  habitual  resort  thither  of 
the  vessels  of  the  United  States,  so  long  and  uninterruptedly  con- 
tinued, for  the  purpose  of  capturing  seals  on  their  shores  and  whales 
in  the  adjacent  ocean,  would  give  to  the  United  States.  The  use  of 
these  islands  by  the  Peruvian  Indians  for  the  last  half  century  has  no 
doubt  been  vastly  less  than  by  the  citizens  of  the  United  States  ;  and, 
upon  the  ground  of  Mr.  Osma's  argument,  a  better  title  could  be  as- 
serted by  possession  on  the  part  of  the  United  States  than  could  be 
maintained  by  Peru. 

The  undersigned  freely  admits  that  acts  of  the  Peruvian  govern- 
ment, founded  on  supposed  rights,  when  not  objected  to,  are  fit  to  be 
regarded  as  having  more  or  less  weight  on  the  question  of  right,  so 
far  as  that  right  depends  upon  possession.  If,  therefore,  it  be  asked, 
-why  this  government  did  not  also  protest  against  the  Peruvian  de- 
crees of  the  21st  March  and  10th  of  May,  1842,  by  the  15th  article  of 
the  former  and  the  3d  of  the  latter,  of  which  the  penalty  of  confisca- 
tion is  denounced  against  any  national  or  foreign  vessel  which  shall 
anchor  at  or  approach  the  islands,  or  places  in  which  there  may  be 
guano,  without  the  usual  license  from  the  authorities  empowered  to 
issue  the  same,  it  may  be  answered,  that  the  very  existence  of  those 
decrees  was  not  known  to  this  government  until  they  appeared  in  the 
British  parliamentary  documents  on  the  subject  of  the  Lobos  islands, 
presented  to  the  House  of  Commons  on  the  14th  of  May  last.  There 
18  nothing  which  the  undersigned  can  find  in  the  despatches  of  the 
charge  d'afiaires  of  the  United  States  at  Lima  to  show  that  the  de- 
crees were  communicated  to  or  known  to  him.  If  these  decrees  had 
been  known  here  at  an  earlier  date  they  would  have  received  the  at- 
tention of  this  government. 

As  to  the  claim  of  Peru  to  those  islands,  founded  on  the  law  of 
proximity,  the  question  will  appear  to  be  free  of  doubt.  The  well 
settled  rule  of  modern  public  law  on  this  point  is,  that  the  right  of 
jurisdiction  of  any  nation  whose  territories  may  border  on  the  sea  ex- 
tends to  the  distance  of  a  cannon-shot,  or  three  marine  miles  from  the 
shore,  this  being  the  supposed  limit  to  which  a  defcDce  of  the  coast 
from  the  land  itself  can  be  extended. 

The  whole  discussion,  therefore,  must  turn  upon  this,  viz:  the 
Lobos  islands  lying  in  the  open  ocean,  so  far  from  any  continental 
possessions  of  Peru  as  not  to  belong  to  that  country  by  the  law  of  prox- 
imity or  adjacent  position,  has  the  government  of  that  country  exer- 
cised such  unequivocal  acts  of  absolute  sovereignty  and  ownership 
over  them  as  give  to  her  a  right  to  their  exclusive  possession,  cw 
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against  the  United  States  and  their  citizens,  by  the  law  of  indispntable 
possession?  And  the  undersigned  repeats  that  this  is  not  a  question 
between  Peru  and  other  governments  who  may  have  more  or  less  dis- 
tinctly admitted  her  right,  but  it  is  a  question  between  Peru  and  the 
United  States,  who  have  so  long  exercised  that  right  and  remonstrated 
against  its  interruption. 

The  government  of  the  United  States,  however,  is  prepared  to  give 
due  consideration  to  all  facts  tending  to  show  possession  or  occupancy 
of  the  Lobos  islands  by  Peru,  and  is  not  inclined  to  stop  or  preclude 
discussion  until  the  whole  matter  shall  be  thoroughly  investigated. 
If  there  are  any  facts  or  arguments  which  have  not  been  brought  to 
its  consideration  they  shall  receive  the  most  respectful  and  friendly 
attention.  If  it  shall  turn  out  that^  as  has  been  intimated  above, 
those  islands  are  uninhabited  and  uninhabitable,  and  therefore  inca- 
pable of  being  legally  possessed  or  held  by  any  one  nation,  they  and 
their  contents  must  be  considered  as  the  common  property  of  all ;  or, 
if  unprotected  by  the  presence  of  Peruvian  authorities  and  without 
actual  possession,  their  use  has  been  by  Peru  abandoned  or  conceded, 
without  limitation  of  time,  to  citizens  of  the  United  States  for  a  long 
period,  or  yielded  in  consequence  of  the  remonstrance  of  this  govern- 
ment or  its  agents,  then  no  exclusive  ownership  can  be  pretended  as 
against  the  United  States  at  least. 

Under  all  the  circumstances,  the  President  thinks  it  most  advisable 
that  full  instructions  on  this  subject  should  be  despatched  to  the 
charge  d'affaires  of  the  United  States  at  Lima,  and  that  proper  orders 
should  be  given  to  the  naval  forces  of  the  United  States  in  that  quar- 
ter to  prevent  collision  until  further  examination  of  the  case.  No 
countenance  will  be  given  to  the  authors  of  such  enterprises,  claiming 
to  be  citizens  of  the  United  States,  who  may  undertake  to  defend 
themselves  or  their  vessels  by  force,  in  the  prosecution  of  any  com- 
mercial enterprises  to  those  islands.  Such  acts  would  be  acts  of 
private  war,  and  their  authors  would  thereby  justly  forfeit  the  protec- 
tion of  their  own  government. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr. 
Osma  a  renewed  assurance  of  his  very  high  consideration, 

DANIEL  WEBSTER. 

Senor  Don  Juan  db  Osma,  dc,  dec.,  dec. 


Mr.  Clay  to  Mr.  Webster. 

[Extract,] 

[No.  105.]  Legation  of  thb  United  States, 

Lima,  August  7,  1852. 
Sir:  On  the  31st  ultimo  I  received  an  invitation  from  the  minister 
of  foreign  affairs  to  call  at  his  department.  Upon  going  there  he  inj 
formed  me  that  he  had  received  a  despatch  from  the  Peruvian  charge 
d'affaires  at  Washington,  stating  that  several  vessels  were  being  fitted 
out  in  the  ports  of  the  United  States  to  load  with  ^uano  at  the  Loboa 
islands ;  that  notwithstanding  public  warning,  given  by  the  agents 
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for  the  sale  of  the  article  in  the  United  States,  that  those  islands  were 
closed  to  foreign  commerce,  and  the  trade  in  guano  prohibited  to  ves- 
sels of  all  nations  unless  expressly  chartered  for  it  by  the  agents  of 
the  Peruvian  government,  an  advertisement  had  appeared  in  the 
papers,  signed  by  R.  W.  Trundy,  of  New  York,  and  J.  H.  Cheney 
&  Co.,  of  Boston,  offering  to  charter  vessels,  upon  the  most  favorable 
terms,  to  load  at  the  Lobos  islands,  and  stating  that  *' parties  char- 
tering from  them  could  have  the  assurance  of  the  government  of  the 
United  States  of  full  and  complete  protection  ;"  that,  upon  the  pub- 
lication of  the  advertisement,  the  charge  d'affaires  brought  the  sub- 
ject to  your  notice,  and  asked  whether  it  was  true  that  the  government 
of  the  United  States  intended  to  give  protection  to  the  vessels  char- 
tered to  trade  in  guano  with  the  Lobos  islands ;  that  you  had  re- 
plied to  him  in  the  afBrmative,  adding  that  the  United  States  claimed 
the  right  to  the  trade  on  the  ground  of  prior  discovery,  founded  upon 
a  visit  made  to  the  islands  by  Captain  Morrell,  an  American  citizen, 
who  described  them  in  a  book  published  by  him  in  1832  ;  that,  in 
continuation,  the  Peruvian  charge  d'affaires  had  informed  you  that 
the  Lobos  islands  belonged  unquestionably  to  his  government,  which 
had  always  exercised  jurisdiction  over  them,  and  that  he  then  offered 
to  lay  before  you  irrefutable  proof  that  the  title  to  those  islands  was 
vested  in  the  Peruvian  nation.  You  then  replied  to  him  that  the 
vessels  would  go  to  the  Losbos  islands,  and  orders  would  be  sent  to 
the  commodore  in  the  Pacific  to  protect  them  whilst  loading  with 
giiano,  and  that  if  it  should  afterwards  appear  that  they  belonged  to 
Feru  the  United  States  would  pay  for  the  guano  thus  taken  away  ; 
that,  after  this  conversation,  he  had  addressed  a  note  to  you  upon  the 
subject,  to  which  he  had  not  received  an  answer  ;  that  he  had,  more- 
over, held  two  interviews  with  Mr.  Hunter,  the  chief  clerk  of  the 
Department  of  State,  who  had  also  told  him  that  the  United  States 
laid  claim  to  those  islands. 

The  minister  of  foreign  affairs  then  proceeded  to  say  that  the  in- 
formation had  surprised  the  government,  for  it  had  not  anticipated 
asy  commercial  agitation  in  the  United  States  respecting  the  Lobos 
islands,  especially  as,  from  the  different  letters  published  on  the  sub- 
ject in  England,  and  from  the  opinion  expressed  by  the  British  prime 
minister,  it  must  be  apparent  that  those  islands  belonged  to  Peru, 
and  were  as  much  an  integral  part  of  the  domain  of  the  republic  t\B 
the  Chincha  islands  or  any  other  portion  of  the  territory  detached 
from  the  coast.  He  said  that  the  United  States  had  always  evinced 
the  greatest  friendship  for  Peru,  and  had  taken  the  warmest  interest 
in  the  independence  and  prosperity  of  the  country ;  that,  therefore, 
Pern,  in  common  with  the  other  republics  of  South  America,  regarded 
the  United  States  as  the  model  upon  which  they  should  fashion  their 
institutions,  and  through  whose  example  they  hoped  to  attain  to 
wealth  and  power ;  that  they  looked  to  the  United  States  as  their 
natural  protector  in  extreme  cases^  and  the  President,  therefore,  could 
not  believe  that  the  government  of  the  United  States  would  turn 
from  the  course  it  had  hitherto  pursued  and  countenance  an  attempt 
to  despoil  Peru  of  her  just  rights.  He  felt  convinced  that  if  the  sub- 
ject was  fairly  brought  before  the  cabinet  at  Washington  it  would 
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find,  upon  examination  of  the  proof  which  conld  be  produced,  that  the 
jurisdiction  of  Peru  over  the  Lobos  islands  had  existed  from  the  most 
ancient  times. 

I  told  the  minister,  in  reply,  that  I  had  received  no  despatches  from 
the  department  upon  the  subject,  and,  consequently,  was  unable  to 
inform  him  what  were  the  views  of  my  government  in  relation  to  the 
Lobos  islands,  or  whether  it  had  taken  the  matter  at  all  into  consid- 
eration. Until  I  heard  officially  from  the  Secretary  of  State  it  was 
impossible  for  me  to  explain  the  conversation  said  to  have  taken 
I)lace  between  him  and  the  Peruvian  charge  d'affaires.  That,  in  ques- 
tions of  this  nature,  it  was  necessary  to  have  the  opinions  and  views 
of  a  government  expressed  in  writing,  and  not  to  rely  upon  the 
accuracy  of  a  report  of  verbal  communications.  That  the  charge 
d'affaires  might  either  not  have  clearly  understood  what  the  Secretary 
of  State  said,  or  have  given  greater  force  to  his  words  than  he  in- 
tended to  convey.  That  I  thought  the  title  of  Peru  to  the  Lobos 
islands  was  perfect,  and  had  said  so  in  a  despatch  written  some 
weeks  ago,  when  the  news  that  certain  British  merchants  claimed 
the  right  to  trade  there  had  reached  Lima.  That,  therefore,  I  was 
under  the  impression  the  Secretary  of  State,  who  had,  doubtless,  read 
the  publications  in  the  '^  Times"  and  other  English  papers,  might 
have  told  Mr.  Osma  that  there  was  some  doubt  respecting  the  right 
ef  Peru  to  exclusive  jurisdiction  over  those  islands,  and  that,  untu  it 
should  be  distinctly  proved  that  Peru  possessed  it,  the  government  of 
the  United  States  would  protect  its  citizens  in  trading  there.  That, 
if  the  charge  d'affaires  said  he  could  substantiate  that  right  by  con.- 
elusive  proof,  the  Secretary  of  State  very  probably  told  him  that  the 
United  States  would  indemnify  the  Peruvian  government  for  the 
guano  taken  away.  But  I  did  not  think  the  Secretary  had  said  that 
orders  would  be  sent  out  to  the  squadron  to  protect  vessels  trading  to 
the  islands. 

That,  with  respect  to  the  assurance  given  in  the  advertisement, 
made  by  Mr.  Trundy,  I  did  not  lay  much  weight  upon  it,  as  it  was 
well  known  that  merchants,  when  about  to  engage  in  a  speculation, 
endeavored  to  exhibit  the  chances  of  profit  in  the  best  light  to  the 
public,  and  sometimes  offered  guarantees  they  did  not  actually 
possess,  but  which  they  hoped  they  might  afterwards  obtain ;  and 
such,  it  appeared  to  me,  was  the  case  with  the  advertisement  he  had 
cited.  »*»♦»*♦ 

That  the  United  States  was  essentially  a  mercantile  country,  and 
every  assurance  or  guarantee  given  by  the  government  in  commer- 
cial affairs  would,  unquestionably,  be  proclaimed  to  the  public.  I 
said  that  whatever  may  have  been  the  opinion  in  the  United  States 
at  the  last  advices,  he  might  be  assured  that  the  government  would 
not  disregard  any  representations  made  by  Peru,  and  that  it  would 
respect  the  established  rights  of  this  republic  as  soon  as  they  were 
made  apparent ;  and  that  I  should  be  happy  to  communicate  to  the 
Secretary  of  State  any  information  calculated  to  elucidate  the 
question. 

The  minister  of  foreign  affairs  then  proceeded  to  explain  the 
grounds  upon  which  Peru  claims  the  right  of  dominion  in  the  Lobo8 
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and  other  islands  on  the  coast.  They  are  stated  in  the  '^  Memoran- 
dumj"  of  which  a  translation  is  annexed,  (H,)  to  which  I  beg  to 
refer,  with  the  observation  that  they  appear  to  me  to  demonstrate 
conclusively  that  Peru  has  the  right,  both  by  priority  of  discovery 
and  priority  of  possession. 

The  report  that  the  United  States  intend  to  take  possession  of  the 
Lobos  de  Afuera  has  alarmed  this  government  exceedingly  and 
caused  the  greatest  excitement  in  the  public.  This  was  increased 
by  the  news  of  the  total  dissolution  of  General  Flores'  expedition 
against  the  Ecuador.  Under  these  circumstances  the  executive  ap- 
pealed to  the  council  of  state  for  authority  to  purchase  and  arm 
steamers,  to  increase  the  army,  and  to  raise  a  loan  to  defray  the 
necessary  outlay  for  the  defence  of  the  country.  The  council  of  state 
remained  in  secret  session  for  two  days,  and,  finallv,  by  a  resolution 
passed  on  the  2d  instant,  gave  the  government  full  powers  to  act 
as  it  might  think  advisable. 

On  the  3d  of  August  I  received  a  note  from  the  minister  of  foreign 
affikirs  requesting  to  be  informed  whether  the  United  States  intended 
to  protect  the  commercial  expeditions  said  to  be  preparing  in  differ- 
ent ports  of  the  Union  to  take  guano  from  the  Lobos  islands,  to 
which  I  replied  on  the  5th  instant.  Copies  of  these  are  annexed, 
(A,  B.) 

The  resolution  of  the  council  of  state  was  first  published  in  the 
"Interprete  del  Pueblo,"  a  newspaper  said  to  be  in  the  confidence 
of  the  government;  and  as  the  editor,  in  speaking  of  the  armaments 
about  to  be  made  by  the  executive,  informed  the  public  that  they 
were  called  for  by  the  questions  in  agitation  concerning  the  islands 
of  Lobos  and  the  character  that  the  official  relations  of  Peru  had 
assumed  with  certain  nations  of  the  north,  I  considered  the  allusion 
to  the  United  States  to  be  so  palpable  that  I  addressed  a  note  on  the 
6th  to  the  minister,  demanding  whether  the  notice  given  in  that 
newspaper  of  the  motives  which  induced  the  said  resolution  were 
correct,  and  if  so,  whether  the  armaments  were  to  be  directed  against 
the  commerce  and  citizens  of  the  United  States.  To  this  the  minister 
replied  on  the  same  day.  (See  documents  C  and  D,  annexed,  and 
also  my  note  to  Mr.  Tirado,  dated  August  9,  (G.)  Mr.  Tirade  has 
just  been  named  minister.) 

I  stated  in  despatch  No.  103,  dated  June  24,  1852,  that  <'the 
right  of  property  in  them  (the  Lobos  islands)  was  incontestibly  vested 
in  the  Peruvian  nation,"  and  as  the  question  concerning  that  right 
has  been  raised  in  the  United  States,  I  proceed  to  give  my  reasons 
for  entertaining  that  conviction. 

It  is  well  known  that  under  the  dynasty  of  the  Incas  Peru  had 
attained  a  state  of  improvement,  not  to  say  civilization,  superior  to 
that  of  Siam  or  Muscat,  and  probably  equal  to  that  of  China  at  the 
present  day.  Public  roads  traversed  the  country  ;  public  communi- 
cations were  kept  up  by  couriers ;  aqueducts  were  constructed  to 
irrigate  the  fields  ;  and  agriculture  was  pursued  on  higher  principles 
than  is  the  case  now.  '^  They  made  great  use  of  guano,"  says  Mr. 
Frescott,  in  his  Conquest  of  Peru,  volume  1,  page  136,  ''  the  stimu- 
lating and  nutritious  properties  of  which  the  Indians  perfectly  appre- 
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ciated."  *'  The  Incas  took  their  usual  precautions  for  securing  this 
important  article  to  the  husbandman.  They  assigned  the  small 
islands  on  the  coast  to  the  use  of  the  respective  districts  which  laj 
adjacent  to  them.  When  the  island  was  large  it  was  distributed 
among  several  districts,  and  the  boundaries  for  each  were  clearlj 
defined.  All  encroachment  on  the  rights  of  another  was  severelj 
punished,"  &c.     /6.,  page  136. 

From  this  account,  which  is  taken  from  the  best  authorities,  it  is 
apparent  that  the  Incas  protected  and  encouraged  the  agriculture  in 
their  empire  as  carefully  as  the  most  civilized  nation  of  modern 
times.  They  had  established  the  right  of  property  in  their  dominions, 
and  had  unquestionably  discovered  and  taken  possession  of  the  guano 
islands  all  along  the  coast.  It  can  scarcely  be  doubted,  then,  that  if 
the  aboriginal  government  existed  at  present,  the  United  States 
would  have  recognized  its  sovereignty  over  the  Lobos  and  other 
islands,  and  would  probably  have  concluded  treaties  with  it  in  the 
same  manner  as  with  Siam,  Muscat,  and  China.  Moreover,  the 
dominion  of  an  Indian  government,  constituted  as  that  of  the  Incas, 
over  a  coast  and  the  islands  aJjacent  to  it,  is  more  complete  than  the 
possession  recognized  as  belonging  to  the  Indians  of  North  America, 
or  other  tribes  leading  a  nomadic  life.  In  the  former  case  there  is  a 
settled  determination  of  residing  in  and  governing  the  country  so 
inhabited  ;  in  the  latter  only  a  temporary  occupancy,  without  that 
fixed  purpose  of  settlement  required  to  form  a  nation.  In  the  former 
the  inhabitants  may  be  considered  as  independent,  and  possessing  a 
responsible  government,  and  their  right  to  the  country  established, 
so  as  to  be  only  divested  by  conquest  or  by  cession  under  treaties. 
In  the  latter  instance  the  country  may  be  occupied  by  the  nation 
first  discovering  it,  and  the  tribes  fall  under  its  dominion  as  a  matter 
of  course. 

It  is  to  be  observed  that  the  occupation  of  Peru  by  the  subjects  of 
Spain  is  invariably  styled  * H fie  conquest j"  a  term  which  I  conceive  is 
only  applicable  in  strictness  to  the  case  of  a  war  between  nation  and 
nation.  But  be  that  as  it  may,  it  is  clear  that  Spain  acquired  by  the 
victories  of  Pizarro  and  his  followers  all  the  rights  over  reru  that  the 
Incas  possessed.  Now  it  is  certain  that  the  su meets  of  the  Incas  were 
in  the  habit  of  visiting  the  Lobos,  and  other  islands  on  the  coast,  to 
obtain  guano  for  agricultural  purposes,  and  as  their  descendants  con- 
tinued to  do  the  same  as  Spanish  subjects,  and  do  so  now  as  Peruvian 
citizens,  it  would  seem  that  the  present  government  can  show  a  con- 
clusive occupation  of  those  islands. 

Beferring  to  a  more  modern  period,  we  find  in  Herrera's  history, 
fourth  decade,  book  second,  page  37,  the  following  account  of  the 
islands  of  Lobos  which  were  ^'discovered  by  Don  Francisco  Pizarro :" 

''The  mouth  of  the  river  Tumbez  is  in  three  degrees  south  of  the 
other  part  of  the  equinoctial  line  ;  from  thence  the  coast  runs  to  Cape 
Blanco  to  the  southwest,  and  from  the  cape  to  the  rfver  are  15  leagues 
and  it  lies  in  four  degrees,  from  thence  tne  coast  turns  to  the  south 
until  the  islands  of  Lobos.  Between  Cape  Blanco  and  the  islands  of 
Lobos  there  is  a  point  running  out  into  the  sea,  called  Parina.'* 
*    *    *    *    Speaking  of  Payta,  he  says  that  it  ''is  the  principal  port 

Digitized  by  ^OOQlC 


ALFRED   O.    BEirSOX.  47 

of  all  Peru  and  of  all  the  vessels  which  come  to  it  and  from  the  islands 
of  Lobos." 

Further  on  the  historian  says:  "The  point  of  Aguja  is  in  six  de- 
grees ;  to  the  south  of  it  are  seen  two  islands,  which  are  called  'Lohos 
Marines/  (sea  wolf,)  from  the  great  number  found  on  them." 

These  last  are  now  called  the  Lobos  de  Afuera,  and  those  whose  pos- 
session by  Peru  is  now  called  in  question. 

In  a  Geographical  Dictionary  or  Gazetteer,  published,  by  royal  per- 
mission, at  Madrid  in  1787,  by  Colonel  Alcedo,  is  to  be  '.found  the 
following  under  the  title  '* Lobos,"  after  mentioning  islands  of  the 
same  name  in  other  parts  of  the  world. 

*' Another  (island)  of  the  same  coast  of  Peru,  in  the  province  and 
oorregimiento  of  Sana,  called  Windward,  to  distinguish  it  from  an- 
other of  the  same  province  and  kingdom  called  Leward,  which  is  near 
the  point  of  Aguja." 

These  two  quotations  prove  that  neither  Captain  Lawson  nor  Cap- 
tain Morrell  discovered  the  Lobos  de  Afuera  islands,  and  to  show  that 
they  are  not  entitled  to  the  honor,  it  may  be  observed  that  the  islands 
are  in  a  direct  line  of  navigation  between  Callao  and  Guayaquil,  and 
few  vessels  sailing  from  the  former  to  the  latter  port  can  avoid  passing 
in  sight  of  those  islands,  if  the  weather  be  clear.  I  myself  saw  them 
on  my  passage  in  the  steamer  from  Panama  in  December,  1847. 

The  islands  were  surveyed  under  the  direction  of  the  Peruvian 
government  by  Mr.  Carter,  an  American  engineer,  in  1847,  and  the 
enclosed  number  of  the  ''Interprete  del  Pueblo"  contains  the  result 
of  observations  taken  by  Don  Jos6  Villa  in  1842,  and  Senor  Rivero 
in  1846. 

The  proceeding  is  sufficient  to  indicate  that  Peru  can  justly  claim 
the  right  of  possession  and  property  in  the  Lobos  islands.  I  regret 
that  such  is  the  case,  because  it  enables  this  government  to  continue 
in  the  undisturbed  enjoyment  of  a  monopoly  of  an  article  so  necessary 
to  the  agricultural  interest  of  the  United  States,  which,  like  all 
others  of  the  same  kind,  is  odious  and  vexatious.  I  have  endeavored 
repeatedly  to  induce  it  to  adopt  another  system  for  the  sale  of  its 

Eano,  but  the  present  one  is  too  profitable  to  hope  to  obtain  any  re- 
cation  of  importance.  Whilst,  however,  we  may  very  properly  com- 
plain of  the  monopoly  as  it  exists,  we  have,  as  it  appears  to  me,  no 
other  remedy  than  negotiation,  and  it  would  not  comport  with  the 
dignity  or  the  honor  of  the  government  of  the  United  States  to  wrest  by 
force  that  which  it  cannot  compass  by  negotiation. 

The  president  of  Peru  has  appointed  D.  Joaquin  J.  de  Osma  envoy 
extraordinary  and  minister  plenipotentiary  to  the  United  States. 
This  is  the  second  time  he  has  acted  in  that  capacity,  and  the  object 
of  his  mission  is  to  negotiate  upon  the  question  at  present  under 
discussion. 

Should  the  government  recognize  the  title  of  Peru  to  those  islands, 
the  vessels  which  may  have  sailed  from  the  United  States  to  t^ke  in 
gnano  at  them,  will  not  be  seized  or  confiscated,  but  can,  at  the  option 
of  their  captains,  sail  for  another  destination  or  be  chartered  by  the 
agents  of  tne  Peruvian  government  to  carry  guano  to  tha  United  States 
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or  England.    Such,  at  least,  are  the  terms  which  the  minister  of 
foreign  affairs  expressed  his  willingness  to  accede  to. 

It  is  desirahle  that  this  question  should  he  settled  as  soon  as  possi- 
ble, for  the  present  state  of  public  feeling  in  Peru  is  decidedly  against 
the  United  States,  and  the  commercial  and  other  business  of  our  citi- 
zens established  in  Lima  and  other  ports  of  the  country  suffers 
accordingly. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  BANDOLPH  CLAY. 

Hon.  Dani£L  Webster, 

Secretary  of  State. 


A. 
c/.  J,  de  Osma  to  «7.  Randolph  Clay, 

[IVanslatioii.] 

Lima,  August  3,  1852. 

By  communications  received  from  the  United  States  through  the 
steamer  which  arrived  at  Callao  on  the  31st  ultimo,  my  government 
has  learned  that  vessels  were  being  chartered  at  various  ports  of  the 
United  States  for  the  purpose  of  coming  hither  to  take  in  cargoes  of 
guano  at  the  Lobos  islands,  the  property  of  Peru,  under  the  mistaken 
conception  that  those  islands  are  uninhabited,  and  that  they  were  not 
comprehended  within  any  national  jurisdiction ;  and  the  letters  re- 
ceived also  asseverate  that  those  charters  had  been  effected  in  the 
understanding  that  the  government  of  the  United  States  would  protect 
such  vessels  as  engaged  in  this  branch  of  commerce. 

His  excellency  the  president,  whose  attention-has  likewise  been  called 
to  this  matter,  directs  me  to  address  you  for  the  purpose  of  ascertaining 
whether  your  government  is  really,  in  any  manner,  inclined  to  favor 
the  trade  whicn  the  vessels,  now  getting  ready  in  the  United  States, 
may  carry  on  in  the  guano  of  the  Lobos  islands,  which  are  within  the 
dominion  of  the  republic  ;  and  in  order  that  you  will  be  pleased  to 
tell  me  whether  there  has  been  communicated  to  your  government 
the  necessary  information  in  regard  to  the  present  occupation  of  those 
islands,  to  the  immemorial  possession  which  Peru  has  always  had  of 
them,  and  to  the  various  acts  of  sovereignty  which  it  has  exercised 
therein,  without  its  jurisdiction  having  been  questioned  by  any  nation 
whatever.  His  excellency  hopes  that  when  the  illustrious  government 
of  the  United  States  has  received  full  information  in  relation  to  these 
circumstances  it  will  not  permit  the  rights  of  an  American  nation, 
friendly  to  its  own,  to  be  attacked  under  the  shelter  of  its  flas  ; 
considering  that  the  government  of  her  Britannic  Majesty  has  just  de- 
clared that  it  will  not  protect  its  subjects  in  any  infringement  of  the 
fiscal  laws  of  Peru,  or  the  rights  of  that  country  to  the  Lobos  islands. 

On  this  occasion  I  renew  to  you  the  assurances  of  my  high  esteem 
and  distinguished  consideration,  subscribing  myself  your  obedient 
serv&ii  ti 

JOAQUIN  J.  DE  OSMA. 
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B. 

The  undersigned^  charge  d'affaires  of  the  United  States  of  Americai 
lias  just  received  the  note  which  his  excellency  D.  Joaquin  J.  De 
Osma,  minister  of  foreign  affairs,  addressed  to  him  on  the  3d  instant, 
informing  him,  that  ^'from  communications  received  from  the  United 
States,  by  the  steamers  which  arrived  at  Callao  on  the  31st  ultimo, 
the  Peruvian  government  has  learned  that  vessels  were  beins  char- 
tered, in  different  ports  of  the  Union,  for  the  purpose  of  proceeding  to 
load  with  guano  at  the  islands  of  Lobos,  belonging  to  Peru,  under 
the  mistaken  idea  that  they  are  desert  islands,  ana  not  under  the 
jurisdiction  of  any  nation;  and,  also,  that  the  letters  received  ^'by 
the  same  conveyance"  assert,  that  ^^  the  charter  parties  were  entered 
into  with  the  understanding  that  the  government  of  the  United  States 
will  give  protection  to  the  vessels  employed  in  that  trade." 

His  excellency  further  states,  that  '^he  has  been  directed,  by  his 
excellency  the  President  of  Peru,  to  inquire  of  the  undersigned, 
whether  the  government  of  the  United  States  intends  to  favor  the 
trade  that  the  vessels  preparing  for  it  in  the  United  States  may  carry 
on  in  gnano  from  the  islands  of  Lobos,  which  belong  to  the  domain  of 
the  republic;  and,  also,  to  know  whether  the  undersigned  has  com- 
municated to  his  government  the  necessary  information  respecting  the 
actual  occupation  of  those  islands,  and  of  the  possession  which  Peru 
has  held  over  them  since  time  immemorial ;  as  well  as  of  the  several 
acts  of  sovereignty  which  it  has  exercised  therein,  without  its  jurisdic- 
tion being  denied  by  any  nation  ;  and  that  his  excellency  the  Presi- 
ident  trusts,  that  when  the  government  of  the  United  States  shall  be 
informed  of  these  facts,  that  it  will  not  consent  that  the  rights  of  an 
American  people,  in  friendship  with  it,  shall  be  attacked  under  cover 
of  its  flag,  when  the  government  of  her  Britannic  Majesty  has  recently 
declared  that  it  will  not  protect  any  infraction  on  the  part  of  its  sub- 
jects of  the  fiscal  laws  of  Peru,  or  of  the  rights  of  the  latter  in  th^ 
islands  of  Lobos." 

In  reply  to  the  first  question  in  his  excellency's  note,  the  under- 
signed has  the  honor  to  state,  that  he  has  not  received  any  communi- 
cation from  his  government,  either  in  relation  to  the  islands  of  Lobos, 
or  respecting  the  vessels  said  to  have  been  chartered  in  the  ports  of 
the  United  States  to  take  guano  from  those  islands.  He  is,  therefore^ 
unable  to  say  whether  the  government  of  the  United  States  intends  to 
adopt  any  measures  with  regard  to  the  islands  of  Lobos,  or  the  trade 
to  them. 

In  reply  to  the  second  question,  the  undersigned  begs  to  inform  his 
excellency,  that  he  has  already  expressed  to  the  Secretary  of  State  the 
opinion  that  the  sovereignty  of  those  islands  is  vested  in  Peru  ;  and, 
moreover,  announced  to  him  that  governors  had  been  appointed  by 
the  President  to  reside  in  and  take  command  of  them.  That  opinion 
was  not  supported  by  any  documents  to  confirm  the  title  of  the  Peru- 
vian government  to  the  Lobos  islands ;  but  he  will  take  pleasure  in 
communicating  to  his  government  any  evidence  that  his  excellency 
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mny  think  proper  to  furnish  calculated  to  show  that  the  property  and 
jurisdiction  in  them  belong  undoubtedly  to  the  republic  of  Peru. 

The  undersigned  will  observe,  in  conclusion,  that  he  is  confident 
that  the  United  States,  without  referring  to  any  declaration  of  the 
government  of  Great  Britain  upon  the  subject,  will  duly  consider  and 
respect  the  established  rights  of  the  Peruvian  nation,  with  which  they 
desire  to  entertain  the  most  friendly  and  intimate  relations. 

The  undersigned  profits  by  this  occasion  to  renew  to  his  excellency 
the  minister  of  foreign  affairs  the  assurance  of  his  most  distinguished 
consideration. 

J.  RANDOLPH  CLAY. 

Lima,  August  5,  1852. 


Mr.  Clay  to  Mr.  Osma. 

The  '*  Interprete  del  Pueblo"  newspaper,  published  in  this  capital, 
in  its  number  152,  dated  August  4,  1852,  contains  the  following 
article,  under  the  head  of — 

'' CouncU  of  State. 

^'  The  ordinary  means  of  defence  not  sufiScing  to  guard  the  republic 
against  events  which  may  germinate  from  the  questions  which  are  at 
present  in  agitation  with  respect  to  the  idaiids  of  LoboSj  and  from  the 
character  that  our  official  relations  with  some  of  the  nations  of  the 
north  have  assumed,  the  supreme  government  has  demanded  of  the 
council  of  state  the  necessary  authorization  to  take  such  measures  as 
would  place  it  in  a  position  to  fulfil  properly  the  first  of  its  duties, 
which  is,  to  preserve  uninjured  the  rights  of  the  people  whose  desti- 
nies are  confided  to  it ;  and,  on  the  2d  instant,  the  body,  preserver  of 
the  laws,  passed  unanimously  the  following  resolution  : 

***  Considering,  1st.  That  by  the  exposition  made  by  the  govern- 
ment^ and  the  accompanying  documents,  it  appears  that  the  circum- 
stances in  which  the  republic  is  placed  are  critical. 

"  '  2d.  That  in  this  state  it  is  obligatory  upon  it  to  defend  its  rights 
by  employing  to  that  effect  all  its  power  and  resources,  the  council, 
conformably  to  the  4th  section  of  the  103d  article  of  the  constitution, 
decrees  as  follows : 

**  *  Sole  article.  The  executive  is  authorized  to  make  all  the  arma- 
ments, by  sea  and  land,  which,  in  his  judgment,  may  be  necessary  to 
defend  the  integrity  of  the  territory  and  rights  of  the  nation,  expend- 
ing the  sums  required  for  those  armaments,  and  raising  loans  to  meet 
the  outlay  ;  making  use  of  this  authorization  during  the  existence  of 
the  danger,  and  rendering  an  account,  at  the  proper  time,  of  what- 
ever may  be  done,  conformably  to  the  provisions  of  the  constitution. 
"  '  Approved,  [Two  rubricas.] 
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"In  consequence  of  this  act,  which  reveals  the  profound  confidence 
which  the  council  places  in  the  probity  and  patriotism  of  his  excel- 
lency the  President,  steps  have  been  taken  for  the  immediate  pur- 
chase of  three  steamers  of  great  power,  which  will  be  shortly  armed, 
and  General  Denstua  has  been  ordered  to  proceed  to  the  islands  of  Lo- 
bo8,  to  carry  into  execution  whatever  may  be  required  for  their 
respective  security. 

"  May  heaven  grant  that  skill  may  guide  the  steps  of  the  adminis- 
tration, and  that  all  our  fellow-citizens  may  gather  around  the  national 
standard,  to  make  it  flame  with  honor  and  be  viewed  with  respect  by 
all  the  nations  of  the  earth/' 

As  the  public  of  Lima  generally  attributes  to  the  '^Interprete  del 
Pueblo"  a  semi-official  character,  and  as  the  article  above  recited 
refers  to  questions  concerning  the  Lobos  islands  and  the  official  rela- 
tions of  the  Peruvian  government  with  certain  nations  of  the  north, 
and  gives  those  as  the  motives  which  induced  the  council  of  state  to 
adopt  the  resolution  bearing  date  the  2d  instant;  and  as  it  appears, 
moreover,  that  the  government  is  about  to  purchase  and  arm  three 
steamers  of  great  power,  in  virtue  of  the  said  resolution^  and  as  the 
article  in  question,  taken  in  connexion  with  the  contents  of  the  note 
which  the  undersigned  had  the  honor  to  receive  from  his  excellency 
the  minister  of  foreign  affairs,  dated  the  3d  instant,  relative  to  the 
mercantile  expeditions  said  to  be  preparing  in  the  United  States  to 
take  guano  from  the  Lobos  islands,  would  seem  to  indicate  that  it  was 
the  intention  of  the  council  of  state  to  include  the  United  States  in  the 
said  resolution.  The  undersigned  deems  it  to  be  his  duty  to  request 
that  his  excellency  the  minister  of  foreign  affairs  will  have  the  good- 
ness to  inform  him  whether  the  article  above  mentioned  contains  a 
correct  exposition  of  the  motives  which  caused  the  resolution  of  the 
council  of  state,  and,  such  being  the  case,  whether  the  armaments 
stated  to  be  in  preparation  by  the  Peruvian  government  are  to  be 
directed  against  the  commerce  and  the  citizens  of  the  United  States. 

The  undersigned,  whilst  making  this  request,  entertains  the  hope 
that  the  warlike  preparations  referred  to  are  destined  to  provide  against 
contingencies  not  connected  with  the  nation  he  has  the  honor  to  repre- 
sent, and  ho  flatters  himself  that  the  reply  of  his  excellency  to  the 
present  note  will  remove  the  impressions  which  the  resolution  and 
article  in  question  are  calculated  to  convey. 

The  undersigned  takes  this  occasion  to  offer  to  his  excellency  the 
minister  of  foreign  affairs  the  renewed  assurance  of  his  most  distin- 
guished consideration. 

J.  RANDOLPH  CLAY. 

Lima,  August  5,  1852. 
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D. 

[Translation.] 

Mr.  Osma  to  Mr.  Clay. 

Lima,  Auyugt  6,  1852. 

Sir  :  I  have  had  the  honor  to  receive  your  note  dated  yesterday,  in 
which,  referring  to  an  article  published  in  No.  152  of  the  newspaper 
entitled  '^  Interprete  del  Pueblo,"  which  treats  of  the  authorization 

fiven  by  the  council  of  state  to  the  executive  power,  under  date  of  the 
d  of  the  present  month,  to  increase  the  forces  by  land  and  by  sea,  you 
were  pleased  to  say  to  me,  '^  that  as  the  public  of  Lima  generally  at- 
tributes a  semi-official  character  to  the  ^  Interprete  del  rueblo,'  and 
as  the  article  cited  referred  to  the  question  of  the  islands  of  Lobos  and 
to  the  official  relations  of  the  government  of  Peru  with  certain  nations 
of  the  north,  and  indicated  those  as  the  motives  which  had  induced  the 
council  of  State  to  adopt  the  resolution  of  the  2d  instant,  and  as,  fur- 
thermore, it  appears  that  the  government  was  about  to  purchase  and 
arm  three  steamers  of  great  power,  in  virtue  of  that  resolution ;  and 
considering,  moreover,  the  article  in  question,  in  connexion  with  the 
contents  of  the  note  which  I  rxddressed  to  you,  dated  the  3d,  upon  the 
mercantile  expeditions  said  to  be  preparing  in  the  United  States  to 
take  guano  from  the  islands  of  Lobos,  appeared  to  indicate  that  it 
had  been  the  intention  of  the  council  of  state  to. include  the  United 
States  in  said  resolution,"  you,  sir,  thought  it  your  duty  to  request 
me  to  inform  you  whether  the  article  above  mentioned,  ^^  contained  an 
exact  exposition  of  the  motives  which  the  council  of  state  took  into 
consideration  in  making  its  resolution,  and  such  being  the  case,  whether 
the  armaments  preparing  by  the  government  were  to  be  directed  against 
the  commerce  and  citizens  of  the  United  States." 

In  answer  to  the  above  mentioned  note,  I  must  assure  you,  sir,  that 
the  '^  Interprete  del  Pueblo"  is  not  a  semi-official  periodical,  as  you 
say  to  me  is  generally  believed ;  thai  the  government  cannot  assume 
the  responsibility  of  the  opinions  that  it  emits,  and  that  the  exposition 
which  it  has  made  of  the  motives  which  governed  the  council  of  state, 
in  giving  its  resolution  of  the  2d  instant,  are  not  correct. 

The  authorization  given  by  that  body  to  the  executive  power  to 
augment  the  land  and  naval  forces  of  the  republic,  is  merely  a  measure 
of  precaution,  adopted  in  view  of  the  state  of  incomplete  defence  in 
which  our  coasts  and  adjacent  islands  are  found  under  present  circum- 
stances, when  the  relations  of  Peru  with  some  of  the  neighboring 
States  are  not  of  a  character  to  insure  perfect  security,  and  which  may 
produce  political  entanglements,  against  which  it  may  be  necessary  to 
oppose  force.  But  the  said  resolution  had  no  view  to  &cts  concerning 
commerce,  nor  to  the  relations  we  maintain  with  the  United  States, 
with  whom  the  government  of  Peru  desires  to  preserve  the  most  perfeii 
intelligence,  and  from  whom  it  trusts  to  contmue  to  receive  the  marks 
of  consideration  and  good  will  which  it  has  received  up  to  the  present 
moment. 
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TruBting  that  this  explanation  will  satisfy  the  object  you  wished  to 
attain  in  addressing  to  me  your  note  of  yesterday,  1  renew  the  assur- 
ance of  my  most  distinguished  consideration,  and  subscribe  myself 
your  obedient  servant, 

JOAQ'N  J.  DB  OSMA. 


a. 

Mr,  Clay  to  Mr.  Tirado, 

Lima,  August  9, 1862. 

The  undersigned  has  the  honor  to  acknowledge  the  receipt  of  the 
note  that  D.  Joaquin  J.  de  Osma,  minister  of  foreign  affairs,  addressed 
to  him  on  the  6th  instant,  in  reply  to  that  of  the  undersigned,  bearing 
date  the  5th  instant. 

The  undersigned  has  read  attentively  the  observations  made  by  the 
minister  of  foreign  affairs,  respecting  the  article  which  appeared  in 
the  '*Interprete  del  Pueblo,"  No.  152,  and  the  explanations  entered 
into  by  the  minister,  concerning  the  armaments,  by  sea  and  by  land, 
about  to  be  made  by  the  government  of  Peru,  under  authorization  oj 
the  council  of  state,  and  the  undersigned  has  been  gratified  to  receive 
the  assurance  that  they  are  in  nowise  entered  into  with  a  view  to  the 
commerce  or  the  relations  between  the  two  countries,  and,  consquently, 
the  undersigned  takes  the  earliest  moment  to  assure  his  excellency  D. 
JosS  Manuel  Tirado,  minister  of  foreign  affairs,  that  the  explanations 
above  referred  to  are  perfectly  satisfactory,  and  calculated  to  remove 
the  impressions  which  the  tone  of  the  article  in  question,  in  publishing 
the  first  notice  of  the  resolution  of  the  council  of  state  of  the  2d  instant, 
might  naturally  excite. 

The  undersigned  profits  by  the  occasion  to  renew  to  his  excellency 
the  assurance  of  his  most  distinguished  consideration. 

J.  RANDOLPH  CLAY. 


[TranglatioD.] 

Memorandum, 

The  islands  of  "Lobos  de  Tierra"  and  "  Lobos  de  Afuera,"  were 
discovered  by  Francisco  Pizarro  in  the  first  voyage  he  made  along  the 
coast  of  Peru  in  1527,  having  taken  possession  of  those  islands  in  the 
name  of  the  king  of  Spain.  Herrera,  the  historian,  mentions  that 
discovery  in  his  4th  decade,  book  2d,  where  he  describes  the  coast  of 
Peru.  The  name  of  Lobos  was  given  to  them  by  the  conquerors,  from 
the  ^reat  number  of  sea  lions  that  they  found  upon  them.  Lord  An- 
ion m  his  voyages,  and  all  the  navigators  of  the  South  sea,  speak  of 
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these  islands  as  belonging  to  Peru,  and  all  the  maps  place  them  in 
this  region. 

Upon  examining  the  map  of  Peru,  it  will  be  seen  tbat  both  islands 
are  within  the  degree  of  longitude  passing  through  Gape  Blanco  and 
Punta  de  Agujos,  which  are  the  most  western  points  of  Peru,  and  are 
situated  in  a  kind  of  gulf  formed  there  by  the  coast — that  is  to  say, 
within  the  waters  of  Peru. 

Upon  the  establishment  of  the  judicial  districts  (cor regi mien tos)  of 
Peru  soon  after  the  conquest,  those  islands  appertained  to  the  district 
of  Sana,  as  will  be  seen  on  referring  to  Alcedo's  Gazetteer  of  the 
Spanish  Possessions. 

The  Spanish  government  exercised  constant  jurisdiction  over  those 
islands  and  over  all  those  adjacent  to  them,  for  it  prohibited  all  foreign 
vessels  from  fishing  among  them,  and  allowed  the  fishery  only  to 
Spanish  subjects,  among  whom  were  reckoned  the  aborigines  of  the 
coast.  The  prohibition  from  fishing,  to  foreign  vessels,  is  rai'ntioned 
in  various  treaties  concluded  by  Spain  since  the  treaty  of  Utrecht. 
In  that  of  1783.  with  England,  the  prohibition  was  extended  to  ten 
leagues  from  the  coast. 

The  guano  contained  on  the  islands  lying  near  Peru,  including 
those  of  the  Lobos,  was  no  secret,  seeing  that,  previous  to  the  conquest, 
the  Indians  manured  the  land  with  guano,  and  carried  it  from  the 
Lobos  for  the  agriculture  of  Lambayeque. 

Since  the  independence,  the  Indians,  who  by  the  laws  of  the  re- 
public are  citizens,  have  continued  to  fish  on  the  islands  of  Lobos, 
remaining  there,  under  license  from  the  government,  during  the  sea- 
son of  the  year  adopted  to  that  employment.  The  government  had 
also  given,  from  time  to  time,  licenses  to  foreign  vessels  to  fish  in  the 
neighborhood  of  the  islands  of  Lobos,  but  the  abuses  that  some  of 
them  committed  obliged  it,  in  1833,  to  issue  a  decree,  under  date  of 
the  6th  of  September,  prohibiting  all  foreign  vessels  from  fishing  on 
the  coast  and  islands  of  Peru,  including  those  of  the  Lobos. 

Mr.  Lamed,  charge  d'afiaires  of  the  United  States,  requested  the 
government  to  reconsider  that  decree,  but  did  not  deny  the  right  it 
possessed,  or  the  dominion  it  exercised,  over  the  islands.  The  gov- 
ernment did  not  accede  to  Mr.  Larned's  request,  and  replied  to  him  to 
that  effect  on  the  13th  of  March,  1834. 

Previous  to  returning  that  answer,  Congress,  on  the  6th  of  Novem- 
ber, 1833,  enacted  the  first  commercial  regulations  adopted  by  Peru 
since  her  independence,  and,  by  the  20th,  it  declared  that  every  vessel 
coming  from  abroad  and  anchoring  in  the  islands  of  Lobos  should  be 
confiscated.  Those  regulations  were  communicated  to  all  the  public 
agents,  including  Mr.  Lamed,  and  none  objected  to  them. 

When,  in  the  year  1842,  guano  became  an  article  of  export,  Messrs. 
Odonovan  and  Alcantara,  citizens  of  Trujillo,  asked  the  privilege  of 
shippiiig  it  ^rom  the  islands  of  Lobos  and  Huanape,  and,  by  a  resolu- 
tion dated  February  22d,  1842,  the  government  refused  it,  demon- 
strating that  there  was  no  discovery,  as  it  had  had  notice  of  these  de- 
posits fur  a  long  time  previous. 

At  that  time  the  government  prohibited  anchoring  in  the  islands  of 
Lobos,  and,  in  consequence  of  that  decree,  dated  March  12,  1842^ 
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the  British  brig  Hibernia  was  seized  in  1844,  and  only  escaped  confis- 
cation by  the  captain  proving  ignorance  of  the  law. 

In  1846  the  government,  desiring  to  ascertain  the  quantity  of  gaano 
contained  in  the  deposits  on  those  islands,  employed  Carter,  an  Ameri- 
can engineer,  who  examined  and  surveyed  them,  and  made  a  map  of 
the  whole,  including  the  Lobos,  in  1847. 

By  a  decree  of  the  8th  of  May,  of  this  year,  all  the  islands  were 

? laced  under  the  sub-prefectures  nearest  on  the  coast,  the  Lobos  de 
'ierra  being  annexed  to  that  of  Lambayeque  and  Lobos  de  Afuera  to 
Ghiclayo.  Revenue  officers,  and  a  military  garrison,  under  the  com- 
mand of  a  governor,  were  established  on  both  at  the  same  date. 


Extract  from  the  Commercial  Regulatixma  issued  on  the  6th  of  No- 
vember, 1833. 

Article  20.  If  any  vessel,  coming  from  abroad,  anchor  in  other 
ports,  or  in  those  of  the  islands  of  Lobos,  Huanape,  Huara,  Hormigas, 
and  others  known  by  the  name  of  Huano  Islands,  she  shall  be  confis- 
cated, as  well  as  her  cargo,  if  belonging  to  the  captain  or  passengers, 
if  they  have  knowingly  transgressed  the  law. 


Mr.  Clay  to  Mr.  Webster. 

[Extract.] 

[No.  107.]  Legation  of  the  United  States, 

Lima,  August  25,  1852. 

Sir:  The  excitement  caused  by  the  news  that  vessels  were  being 
fitted  out  in  the  United  States  to  load  with  guano  at  the  Lobos 
islands  was  greatly  allayed  by  the  fact,  that  the  Peruvian  govern- 
ment did  not  receive  any  further  communication  on  the  subject  from 
its  diplomatic  agent  at  Washington  by  the  last  steamer  from  Panama ; 
and  that  no  mention  was  made  of  it  in  the  private  letters,  or  in  the 
newspapers,  received  by  the  same  conveyance.  Public  confidence  has 
been,  consequently,  somewhat  restored,  and  it  is  now  generally  believed 
that  the  Peruvian  charge  d'affaires  was  either  unnecessarily  alarmed, 
or  had  misunderstood  the  remarks  of  the  Secretary  of  State,  in  refer- 
•ence  to  the  jurisdiction  of  Peru  over  those  islands. 

As  it  is  possible  that  vessels  may  have  sailed  from  the  United  States 
for  the  Loi>os  islands,  which  are  now  occupied  by  troops  sent  for  the 
special  purpose  of  protecting  them,  I  wrote  on  the  18th  instant  to 
the  commander-in-chief  of  the  United  States  naval  forces  in  this 
ocean,  and  requested  him  to  come  in  person  or  to  send  a  vessel  of  the 
squadroo  to  Callao  as  soon  as  convenient.  My  object  in  doing  so  was 
to  consult  with  Commodore  Macauly,  respecting  the  best  means  of 
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freventing  any  ooUision  between  the  vessels  which  may  arrive  at  the 
lobos  islands  and  the  Peruvian  troops  stationed  there.  The  presence 
of  a  vessel  of  war  of  the  Union  upon  the  spot  would  probably  serre 
that  purpose,  and  as  the  flag-ship  of  the  squadron  sailed  some  time 
since  from  Payta  for  Valparaiso,  there  is  ample  time  for  the  cam- 
modore  to  touch  at  Callao  and  go  to  the  Lobos  islands  before  the 
expected  vessels  arrive  there. 

Should  any  of  the  latter  be  taken  possession  of  by  the  Peravian 
authorities,  I  shall  take  the  necessary  steps  to  prevent  their  being 
confiscated,  should  there  be  any  disposition  on  the  part  of  this  gov- 
ernment to  proceed  to  extreme  measures. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 
Honorable  Daniel  Webster, 

Secretary  of  State. 


Mr.  Clay  to  Commodore  Macatdey. 

Legation  of  the  United  States, 

Lima,  August  18,  1852. 

the  Peruvian  government  received  despatches  from  its  charge  d'af- 
SiR :  By  the  steamer  which  arrived  at  Callao  on  the  31st  ultimo, 
faires  at  Washington,  containing  a  report  of  a  conversation  between 
him  and  the  Secretary  of  State,  respecting  the  Lobos  de  Afuera  islands. 
The  charge  d'affaires  informed  his  government  that  he  had  brought 
the  subject  to  the  notice  of  the  Secretary  of  State,  in  consequence  of 
an  advertisement  which  appeared  in  the  New  York  newspapers,  offer- 
ing to  charter  vessels  to  take  guano  from  the  Lobos  islands,  and 
stating  that  such  vessels  would  have  the  protection  of  the  government 
of  the  United  States  whilst  loading  there.  The  charg6  added,  that 
he  had  explained  to  Mr.  Webster  the  undoubted  title  of  Peru  to  those 
islands,  and  protested  against  the  vessels  going  there,  and  that  the 
Secretary  of  State  told  him  that  orders  would  be  sent  to  the  squadron 
to  protect  them,  and,  if  it  should  afterwards  appear  that  the  said 
islands  belonged  to  Peru,  the  United  States  would  pay  for  the  guano 
taken  away  by  the  vessels. 

This  information  caused  the  greatest  excitement  in  Lima,  and  the 
council  of  state  has  given  power  to  the  President  to  increase  the  armj, 
and  to  purchase  and  arm  steamers  ;  nd  although  the  minister  of  for- 
eign ajQTairs  has  assured  me  that  these  preparations  are  not  made  wrdi 
any  view  to  the  United  States,  still  a  force  has  been  sent  to  the  Lobos 
islands,  to  prevent  any  vessels  loading  there  unless  under  charters 
from  the  government  agents. 

I  apprehend,  therefore,  that  in  case  vessels  belonging  to  citixens  of 
the  United  States  should  go  to  those  islands  and  attempt  to  take  in 

fuano,  as  most  probably  will  be  the  case,  there  may  be  some  collision 
etween  their  crews  and  the  Peruvian  authorities  and  soldiers  statioaed 
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on  them.  In  order  to  avoid  such  a  disagreeable  result,  I  think  it  ne- 
oeesary  that  a  vessel  of  war  of  the  United  States  should  proceed  to  the 
Lobos  de  Afuera  very  shortly,  and  it  is  my  decided  opinion  that  your 
presence  in  the  "Raritan"  at  Callao  is  absolutely  required.  Were  you 
here  we  could  arrange  together  what  would  be  the  proper  course  to 
pursue  under  present  circumstances. 

I  trust,  therefore,  that  you  may  coincide  with  me  in  this  matter,  and 
return  to  Callao  as  soon  as  possible. 

Very  respectfully^  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 
CSom.  C.  S.  Macaulet, 

Commanding  in  chief  the  U.  8.  navcd/orcesy  Pacific  ocean. 


Mr.  Webster  to  Mr.  Clay. 

[No.  30.]  Dbpabthbnt  of  State, 

Waahingtony  August  30,  1852. 
Sir  :  I  transmit  a  copy  of  a  recent  correspondence  between  this  de- 

Sartment  and  Mr.  Osma,  and  between  the  department  and  Mr.  J.  C. 
ewett,  relative  to  the  Lobos  islands.  Our  information  respecting 
the  acts  of  jurisdiction  which  both  Spain  and  Peru  may  have  exercised 
over  those  islands  is  by  no  means  complete,  and  it  is  desirable  that 
you  should  supply  our  deficiencies,  which,  it  is  presumed,  can  easily 
be  done  at  Lima.  It  is  particularly  desirable  to  know  whether  the 
aborigines  of  Peru  or  the  inhabitants  of  that  country,  while  it  was  a 
dependency  of  Spain,  were  in  the  habit  of  taking  guano  from  the 
islands  off  the  Peruvian  coast,  and  especially  from  the  Lobos  islands ; 
whether  guano  has  been  taken  from  the  latter,  either  for  exportation 
abroad  or  for  use  on  the  neighboring  mainland  since  Peru  became 
independent,  and  whether,  if  the  Peruvian  government  has  exercised 
acts  of  jurisdiction  over  Lobos  de  Tierra,  it  has  exercised  the  same,  or 
other  similar  acts  over  Lobos  de  Afuera.  Ton  will  also  examine  the 
files  of  the  legation  for  the  purpose  of  ascertaining  if  the  minister  for 
foreign  affairs  of  Peru  replied  to  Mr.  Larned's  note  of  September  30, 
1833,  remonstrating  agamst  the  decree  upon  the  subject  of  the  fish- 
eries. A  copy  of  any  other  decrees  upon  that  subject,  and  also  those 
of  1842,  respecting  guano,  would  also  be  acceptable,  as  well  as  any 
information  tending  to  show  that  the  latter  were  officially  communi- 
cated to  the  legation  of  the  United  States  at  Lima. 

Upon  the  present  state  of  the  facts  and  the  evidence,  this  govern- 
ment cannot  admit  the  right  of  Peru  to  drive  away  United  States 
vessels  from  the  Lobos  islands.  We  see  nothing  thus  far  to  change 
the  sentiments  expressed  in  the  letter  of  this  department  to  Mr.  Osma, 
and  it  would  be  a  want  of  candor  not  to  say  that  we  are  not  aware  of 
any  source  from  w^ich  new  facts  favorable  to  the  claim  of  Peru  are 
likely  to  be  drawn.  Nevertheless,  it  is  the  President's  purpose  to 
giw  a  fair  consideration  to  everything  which  the  Peruvian  govern- 
ment may  produce  in  support  of  its  asserted  right.     In  the  meantime. 

Digitized  by  ^OOQlC 


68  ALFRED   O.    BENSOK. 

it  is  a  great  object  to  prevent  any  forcible  collision.  The  bearer  of 
this  despatch,  Mr.  Miles,  of  New  York,  will  probably  be  able  to  state 
accurately  the  number  of  vessels  which  have  proceeded  from  ports  of 
the  United  States  under  the  expectation  of  loading  with  guano  at  the 
Lobos  islands.  These  are  supposed  to  be  from  twenty  to  thirty.  At 
a  more  recent  period  many  other  vessels,  it  is  said,  have  been  char- 
tered under  the  idea  of  claiming  indemnification  of  this  government 
if  they  should  not  be  allowed  to  load  with  guano  at  those  islands 
without  hindrance  from  the  Peruvian  government.  These  last  opera- 
tions and  their  projectors  will  find  no  countenance  here. 

All  danger  of  collision  would  probably  be  averted  if  the  Peruvian 
government  would  allow  those  United  States  vessels  which  have  sailed 
from  our  ports  between  the  1st  of  June  and  the  24th  instant,  for  the 
Lobos  islands,  to  load  with  guano  there  without  molestation.  A  letter 
to  the  President  on  this  subject  from  Mr.  Bokee,  the  naval  officer  at 
New  York,  is  herewith  transmitted.  This  communication  fully  sets 
forth  the  importance  of  the  measure  to  the  parties  immediately  in- 
terested. 

Whatever  may  be  the  exclusive  rights  of  Peru  to  the  Lobos  or  other 
islands  near  the  Peruvian  coast  abounding  with  deposits  of  guano, 
the  conviction  is  deep  and  general  among  the  consumers  of  the  article 
in  foreign  countries,  or  at  least  in  the  United  States,  that  the  high 
price  of  guano  is  occasioned  by  the  policy  which  that  government  has 
thought  proper  to  adopt  in  reference  to  its  exportation,  and  that  that 
policy  tends  to  the  advantage  of  a  few  individuals  at  the  expense  of 
the  consumers.  If,  therefore,  the  Peruvian  government  expects  ita 
exclusive  claims  to  be  assented  to,  it  will  be  necessary  that  its  policy 
upon  the  subject  should  be  changed. 

The  difierence  between  the  freight  and  necessary  charges  on  the 
article  and  the  price  consumers  are  obliged  to  pay  for  it  is  unreason- 
able. If  this  difference  should  be  materially  lessened  the  consumption 
would  be  more  than  proper tionably  increased,  and,  without  question, 
the  net  revenue  which  the  government  would  derive  would  be  aug- 
mented in  the  same  degree. 

You  will  consequently  urge  these  considerations  on  the  attention  of 
the  minister  for  foreign  affairs  in  a  friendly  but  not  a  dictatorial 
spirit.  While  we  deem  it  our  duty  to  be  vigilant  and  zealous  in  en- 
deavoring to  promote  the  interests  of  our  own  citizens,  we  claim  no 
right  to  prescribe  the  course  to  be  pursued  by  Peru.  We,  however,  ' 
deem  it  our  duty  as  a  friend  to  offer  our  advice,  in  the  firm  belief  that 
its  adoption  will  redound  to  both  her  immediate  and  permanent  wel- 
fare. 

You  will  cause  the  Peruvian  government  to  understand  that  these 
last  observations  are  submitted  with  no  purpose  whatever  of  expreaa- 
ing  any  doubt  of  the  right  of  citizens  of  the  United  States  to  visit 
these  islands,  as  they  have  for  so  many  years  been  accustomed  to  do, 
or  relaxing  from  their  demands  in  that  respect.  Their  only  object  is 
to  signify  to  the  Peruvian  government  that  if  that  government  would 
be  satisfied  to  sell  the  guano  there  at  quite  a  moderate  price  per  ton, 
and  at  that  price  make  the  trade  open,  such  a  measure  would  prove 
the  only  one  which  would  probably  give  general  satisfaction.     And 
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you  will  please  to  state  to  the  Peruvian  minister  for  foreign  affairs, 
in  the  strongest  terms,  the  conviction  of  this  government  that  the 
present  policy  of  Peru  is  certainly  as  injurious  to  her  as  it  is  to  the 
rest  of  the  world. 

Mr.  Miles  is  well  acquainted  with  Peru,  and  with  the  guano  trade, 
and  has  been  at  the  islands.  He  is  a  gentleman  in  whom  we  have 
confidence,  and  you  will  therefore  confer  freely  with  him.     We  des- 

?itch  him  by  the  first  opportunity,  in  order  that  no  time  may  be  lost, 
ou  will  please  return  an  answer  to  this  letter  by  him  and  send  him 
back  as  soon  as  possible.     On  the  receipt  of  that  answer  all  further 
and  necessary  orders  will  be  transmitted  to  the  vessel  of  war  on  the 
Pacific. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

DANIEL  WEBSTER. 
John  Randolph  Clay,  Esq.,  cfcc,  cfcc,  dc. 


Mr.  Conrad  to  Mr,  Clay. 

[Private.]  '  Washington,  September  21,  1852. 

Dbar  Sir  :  Since  the  accompanying  despatch  from  the  State  Depart- 
ment was  prepared,  Mr.  de  Osma,  the  newly  appointed  minister  of 
Peru,  has  announced  to  the  department  his  arrival  in  Washington. 
He  has  not  yet  presented  his  credentials ;  but  there  is  reason  to 
believe  that  he  is  lully  authorized  to  negotiate  on  all  matters  pending 
between  the  two  governments. 

For  this  reason,  while  it  is  considered  advisable  that  the  despatch 
should  be  transmitted  as  originally  intended,  it  is  thought  safer  not 
to  communicate  its  contents  to  him  or  his  government  until  after  we 
have  heard  what  he  has  to  say.  Tou  will,  therefore,  not  make  known 
to  the  Peruvian  government  the  instructions  contained  in  the  despatch 
until  you  are  directed  to  do  so  by  a  note  which  I  shall  address  to  you 
to  that  effect. 

Very  respectfully,  your  obedient  servant. 


John  Randolph  Clat,  Esq.,  (£c.,  c£c.,  dc. 


C.  M.  CONRAD. 


Mr.  Conrad  to  Mr.  Clay. 

[No.  31.]  Dbpartmbnt  op  State, 

Washington^  September  21,  1852. 

Sir  :  In  the  letter  from  this  department  to  you  of  the  30th  ultimo 
you  were  informed  that  the  information  which  our  government  pos- 
sessed ^^  respecting  the  acts  of  jurisdiction  which  both  Spain  and  Peru 
may  have  exercised"  over  the  Lobos  islands  was  by  no  means  com- 
plete^ but  that,  ^^  as  it  was  the  President's  purpose  to  give  a  fiair  con- 
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flideration  to  anything  which  the  government  of  Peru  might  produce 
in  support  of  her  asserted  right  of  ownership  "  over  these  islands,  you 
were  directed  to  supply  the  deficiency  in  our  knowledge  on  this  sub- 
ject from  such  sources  of  information  as  are  no  doubt  accessible  to  yon. 

In  vour  despatch,  (No.  105,)  dated  7th  ultimo,  and  which  was  re- 
ceived on  the  16th  instant,  you  have,  to  some  extent,  anticipated  the 
above  request,  and  furnished  information  on  some  of  the  points  on 
which  it  was  requested. 

It  is  proper  to  add,  also,  that  prior  to  the  receipt  of  this  despatch, 
in  consequence  of  the  information  contained  in  the  one  that  proofed  it, 
dated  24th  June,  the  President  was  induced  to  believe  that  the  claim 
of  Peru  to  exclusive  dominion  over  these  islands  was  better  founded  than 
it  had  been  led  to  suppose.  The  orders  that  had  been  despatched  to 
the  commander  of  our  naval  forces  on  the  Pacific  to  protect  such  of 
our  vessels  as  might  wish  to  take  cargoes  of  guano  from  these  islands 
were  accordingly  countermanded  some  weeks  since. 

The  President  now  directs  me  to  say  that  the  information  contained 
in  your  last  despatch  has  materially  changed  the  aspect  of  the  case, 
and  that  candor  and  fair  dealing,  as  well  as  the  interests  of  both 
countries,  require  that  this  should  be  made  known  to  the  Peruvian 
government  as  speedily  as  possible. 

You  will,  therefore,  avail  yourself  of  the  earliest  opportunity  of  as- 
suring the  government  of  Peru  that  the  President  would  deeply  regret 
if  anything  in  the  language  or  the  acts  of  this  government  should 
have  been  construed  as  evidence  of  a  wish  to  encroach  on  the  rights 
or  the  territory  of  Peru. 

That  the  policy  of  Peru  in  granting  a  monopoly  in  the  guano  trade 
is  considered  by  this  government  as  both  illiberal  and  impolitic,  in- 
asmuch as  it  imposes  very  vexatious  burdens  and  restrictions  on  for- 
eign nations  without  any  corresponding  benefit  to  herself. 

That  as  this  policy  bore  very  hardly  upon  many  of  our  citizens,  and 
created  great  dissatisfaction,  this  government  had  determined  to  sub- 
ject the  claim  set  up  by  Peru  to  exclude  all  other  nations  from  the 
right  of  taking  guano  from  these  islands  to  the  most  rigid  scrutiny. 
That  as  the  islands  were  uninhabited,  and  of  so  little  value  that  their 
very  existence  was  until  recently  scarcely  known,  this  government 
had  no  knowledge  of  the  acts  of  ownership  or  jurisdiction  on  whicli 
the  government  of  Peru  rested  its  claim  of  sovereignty  over  them  ; 
and,  until  an  opportunity  should  be  afforded  of  investigating  that 
claim,  wished  to  avoid  doing  anything  which  could  be  interpreted 
into  an  admission  of  its  validity.     That  since  the  communicationa 
heretofore  made  to  that  government  further  information  has  been  ob* 
tained  on  the  subject;  and,  although  that  information  is  not  consid- 
ered sufficient  to  establish  conclusively  the  title  of  Peru  to  these 
islands,  it  does,  nevertheless,   when  taken  in  connexion  with   her 
actual  possession  of  and  exercise  of  jurisdiction  over  them,  create  in 
her  favor  such  a  presumption  of  title  as  this  government  is  bound  to 
respect,  unless  on  further  investigation  it  should  prove  to  be   nn- 
founded.     That  this  department,  therefore,  acted  somewhat  hastily  is 
assuming  that  the  Lobos  islands  were  waste  and  unappropriated  land 
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from  which  the  citizens  of  the  United  States  had  a  right  to  take  guano 
in  common  with  those  of  Peru. 

That,  having  arrived  at  this  conclusion,  a  proper  sense  of  what  is 
due  to  the  character  of  the  nation  for  justice  and  fair  dealing,  as  well 
as  the  strong  desire  entertained  by  him  to  cultivate  the  most  friendly 
relations  with  a  sister  republic,  has  prompted  the  President  to  lose  no 
time  in  making  this  frank  declaration. 

With  a  view  to  enable  this  department  to  arrive  at  an  ultimate  con- 
clusion on  this  question,  you  will  please  to  transmit  as  early  as  prac- 
ticable all  the  information  you  may  be  enabled  to  procure,  not  only 
on  the  points  to  which  your  attention  was  called  in  the  letter  of  30th 
August  last,  but  on  such  other  points  connected  with  it  as  may,  in 
your  opinion,  tend  to  elucidate  it. 

When  documents  or  books  are  referred  to,  you  will  please  transmit 
them,  or  copies  of  them,  to  this  department. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  M.  CONRAD, 

Acting  Secretary. 

John  Bandolph  Clat,  Esq.,  (£c.,  <£c.,  dkc. 


Mr.  Conrad  to  Mr.  Clay. 

[No.  32.]  Dbpartment  op  State, 

Washingtanj  October  Ij  1852. 

Sir  :  Since  the  last  despatch  to  you  from  this  department,  it  has 
learned  that  the  number  of  vessels  which  have  sailed  from  the  United 
States  for  the  Lobos  islands  is  greater  than  it  had  been  led  to  suppose; 
and  that  even  should  they  be  furnished  with  a  return  cargo  in  guano, 
which,  by  your  despatch  of  the  7th  August,  1852,  the  department 
was  informed  they  would  be,  the  freight  they  would  thus  earn  would 
not  indemnify  their  owners.  The  expense  of  fitting  out  vessels  for 
this  business  is  said  to  be  considerable,  besides  which,  it  is  reported 
to  the  department  that  some  persons  embarked  in  this  business  in 
consequence  of  a  letter  from  this  department  in  which  the  opinion  is 
expressed  that  United  States  vessels  had  a  right  to  take  guano  at  the 
Lobos  islands,  and  that  our  naval  forces  in  the  Pacific  would  be  in- 
structed to  protect  them  in  the  exercise  of  this  right,  and  had,  in 
consequence  of  this  letter,  made  contracts  for  delivering  the  article 
at  prices  much  below  its  ordinary  market  value.  If  such  be  the  fact, 
and  the  Peruvian  government  should  refuse  them  permission  to  load 
on  their  own  account,  those  persons  would  no  doubt  sustain  heavy 
losses.  This  government  feels  it  incumbent  on  it  to  do  all  in  its  power 
to  avert  such  a  consequence.  You  will  therefore  state  these  circum- 
stances to  the  government  of  Peru,  and  will  earnestly  press  upon  them 
to  uIIdw  the  vessels  that  sailed  for  the  Lobos  islands,  in  consequence 
of  the  letter  above  mentioned,  to  load  with  guano  on  their  own  account. 
You  will  urge  upon  their  consideration  that  while  this  government 
lias,  out  of  respect  for  the  professory  rights  of  Peru,  and  to  avoid  the 
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possible  occarrence  of  a  collision  between  the  vessels  of  the  two  conn- 
tries,  countermanded  the  order  which  had  been  given  to  the  com- 
mander of  our  naval  forces  in  the  Pacific  to  protect  our  vessels  in 
taking  guano  from  those  islands,  and  allowed  Peru  to  remain  in 
undisturbed  and  exclusive  possession  of  them  until  the  question  of 
title  could  be  examined  and  defioitely  settled ;  they  are  nevertheless 
extremely  anxious  that  this  concession  should  not  be  attended  with 
serious  injury  to  our  own  citizens.  You  will  urge  upon  that  govern- 
ment the  equity  of  this  demand.  Tou  will  suggest  to  them  that, 
while  a  compliance  with  it  would  be  but  a  proper  and  reasonable  return 
for  the  comity  and  moderation  which  this  government  has  exhibited 
in  reference  to  this  question,  a  denial  of  it  might  exasperate  our 
people,  and  thereby  tend  seriously  to  embarrass  the  satisfactory  ad- 
justment of  this  question.  Your  application  will  be  made  only  on 
behalf  of  those  vessels  which  may  have  sailed  for  the  Lobos  islands, 
whether  from  the  United  States  or  from  foreign  ports,  in  consequence 
of  the  letter  above  referred  to.  To  guide  you  in  determining  what 
vessels  are  entitled  to  claim  the  benefit  of  your  inter nosition,  I  will 
state  that  the  letter  above  referred  to  was  addressed  to  Mr.  J.  G.  Jew- 
ett  on  the  5th  day  of  June  last ;  and  that  a  letter  to  Mr.  de  Osma, 
informing  him  that  the  order  to  Commodore  McCauley  had  been  coun- 
termanded, was  published  in  this  city  on  the  24th  of  August  last. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  M.  CONRAD, 


John  Randolph  Clay,  Esq.,  cfcc,  efcc,  dc. 


Jcting  Secretary. 


Mr.  Clay  to  Mr,  Webster, 

[No.  no.]  Legation  op  the  United  States, 

Limay  September  25,  1852. 

Sir:  The  question  as  to  whether  the  government  of  the  United 
States  intends  to  recognize  the  right  of  sovereignty  of  Peru  over  the 
Lobos  islands,  has  produced  an  excitement  in  the  public  throughout 
Peru,  and  the  feeling  against  the  government  and  citizens  of  the 
United  States  is  such,  that  should  any  collision  take  place  between 
the  vessels  which  have  sailed  from  New  York  and  other  ports  to  load 
guano  at  the  islands  and  the  troops  stationed  there,  I  apprehend  that 
the  authorities  will  not  be  able  to  protect  the  persons  ana  property  of 
citizens  of  the  United  States  residing  in  Lima  and  elsewhere  in  the 
republic.  The  letter  purporting  to  have  been  addressed  by  the  Secre- 
tary of  State  to  Captain  Jewett,  upon  the  Lobos  islands,  which  was 
f)ubUshed  in  the  New  York  Herald  and  other  newspapers,  and  trans- 
ated  and  republished  in  the  Lima  journals,  produced  several  articles, 
in  which  the  United  States  were  attacked  in  the  most  gross  and  vitu- 
perative terms.  One  in  particular  called  upon  the  people  to  rise  and 
**  exterminate  the  hated  race,"  **  to  seize  their  property,  and  kill,  be- 
fore Peruvians  should  be  killed,"  &c. 


Digiti 


zed  by  Google 


ALFRED   G.    BENSOHT.  63 

Knowing  the  character  of  the  people,  and  that  the  majority  of  the* 
population  of  Lima  is  composed  of  negroes,  mulattoes,  and  other 
mixed  blood,  most  of  whom  would  be  glad  of  an  occasion  to  attack 
foreigners,  I  called  the  attention  of  the  minister  of  foreign  affairs  to 
the  articles  above  referred  to,  aud  told  him  that  I  had  exerted  myself 
to  quiet  the  public  mind  until  the  question  should  be  finally  arranged 
"between  the  two  governments;  that  I  expected  he  Would  do  the  same, 
and  that  I  insisted  upon  his  using  his  influence  to  prevent  the  publica- 
tion of  articles  calculated  to  cause  a  breach  of  the  public  peace  and 
outrages  against  American  citizens.  He  said  that  the  government 
did  not  possess  the  legal  means  of  controlling  the  public  press,  but 
that  he  would  do  what  he  could,  and  intended  to  write  a  circular  to 
the  different  prefects,  urging  them  to  calm  the  people.  Since  then 
the  subject  of  the  "  islands  of  Lobos"  has  been  discussed  by  the  writers 
for  the  periodicals  with  greater  moderation  and  decency. 

I  have  the  honor  to  enclose  a  copy  of  a  note  addressed  to  me  by 
Hr.  Tirade,  together  with  the  circular  before  mentioned,  and  also  a 
copy  of  a  note,  dated  the  21st  instant,  informing  me  of  the  proceed- 
ings of  this  government  in  the  case  of  the  ship  '^  Manlius,"  Baker, 
master,  of  Boston,  which  anchored  at  the  islands  of  Lobos  de  Fuera, 
where  she  had  gone  to  take  in  a  cargo  of  guano,  under  instructions 
from  her  owners. 

The  ''Manlius"  is  the  first  vessel  belonging  to  citizens  of  the 
United  States,  which  has  arrived  at  those  islands  from  abroad  since 
the  title  of  Peru  to  them  has  been  doubted.  She  was  warned  by  the 
authorities  stationed  there  not  to  attempt  to  load ;  and  the  captain 
very  prudently,  in  my  opinion,  obeyed  the  notice,  and  came  to  Callao 
to  be  regularly  chartered  by  the  agents  of  the  government.  The 
facts  of  the  case  are  stated  in  the  note  of  Mr.  Tirade,  and  it  seems  to 
me  that  this  government  has  proceeded  with  very  commendable  mode- 
ration. 

You  will  see,  sir,  that  similar  measures  will  be  adopted  in  reference 
to  any  other  vessels  which  may  go  to  those  islands  under  like  cirr 
cumstances,  provided  they  do  not  attempt  to  load  after  being  notified 
to  proceed  to  Callao,  and  obtain  regular  charter-parties. 

Copies  of  my  answers  to  these  notes  are  also  enclosed. 

1  may  be  permitted  to  observe,  in  conclusion,  that  I  have  not  re- 
ceived any  communication  from  the  Department  of  State  upon  the 
subject.  I  presume,  therefore,  that  your  despatches  must  have  mis- 
carried, as  it  is  not  probable  that  I  would  be  left  without  instructions 
or  some  expression  of  the  views  of  the  government  upon  a  question 
having  an  important  hearing  upon  the  relations  between  the  United 
States  and  Peru,  and  which,  if  decided  against  the  latter,  must  inevi- 
tably cause  a  rupture  between  the  two  countries,  and  in  all  probability, 
expose  the  persons  and  property  of  our  citizens  in  this  quarter  to 
popular  outrage  and  violence.  <• 

1  wrote  to  Commodore  Macauley,*  on  the  18th  of  August,  at  Val- 
paraibo,  and  requested  him  to  come  to  Callao  in  the  ''Raritan,"  or 

o  See  accompaniment  to  No.  107 — ante. 
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to  send  another  veBsel  of  the  flquadron.    He  was  at  Valparaiso  hj  tiie 
the  last  accounts. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  BANDOLPH  CLAY. 
Hon.  Danibl  Wbbstbb, 

Secretary  of  State. 


[Tniul&tion.]     . 

Lima,  September  21,  1852. 

I  have  thought  it  proper  to  communicate  to  you,  as  I  now  do,  a 
copy  of  the  circular  addressed,  on  the  ITth  instant,  to  the  prefects 
and  agents  of  the  government  in  foreign  countries,  respecting  the  last 
news  received  from  the  United  States  relative  to  the  freighting  of 
vessels  in  that  country  for  the  purpose  of  shipping  guano  at  the  Lohos 
islands. 

The  government  regrets  to  have  seen  certain  publications  in  the 
periodicals  of  this  capital,  containing  premature  and  imprudent  asser- 
tions, which,  as  yon  know,  it  has  no  legal  means  of  preventing.  In 
the  meanwhile,  t^e  circular  expresses  the  true  sentiments  of  the  gov- 
ernuient  upon  this  subject,  and  of  its  well  founded  hope  in  the  equity 
and  friendly  spirit  of  the  government  of  the  United  States,  expecting 
that  the  latter  will,  by  means  of  official  acts,  put  an  end,  as  there  is 
no  doubt  but  that  it  will,  tr)  the  attempts  made  to  take  guano  from 
the  Lobos  islands,  which,  in  some  of  the  ports  of  the  Union,  have 
brought  about  this  state  of  things. 

It  affords  me  pleasure,  on  this  occasion,  to  renew  to  you  the  senti- 
ments of  particular  legard  and  distinguished  consideration  with  which 
I  am  your  very  obedient  servant, 

JOSE  MAN'L  TERADO. 


Lima,  Septernber  17, 1852. 

Mr.  Prefect  of :  The  news  received  from  the  United  States, 

as  well  as  the  periodicals  published  in  that  part  of  the  world,  show 
that  the  question  of  the  Lobos  islands  is  occupying,  in  a  very  par- 
ticular manner,  the  attention  of  the  government  and  people  of  North 
America.  The  Secretary  of  State  of  that  republic  had  given  private 
answers  to  some  petitioners,  upon  the  import  of  which  certain  speca- 
lators  had  lelied,  in  order  to  freight  vessels,,  thinking  that  the  taking 
of  guano  from  those  deposits  would  be  sustained  by  vessels-of-war  of 
the  United  States  stationed  in  these  seas.  But,  besides  the  fact  that 
there  is  cause  for  believing  that  such  answers,  and  the  orders  given  to 
the  vessels-of-war,  were  not  given  with  a  view  of  trampling  upon  the 
rights  of  Peru,  many  circumstances  known  to  the  government  tend  to 
the  conviction  that  the  sovereignty  and  dominion  of  Peru  over  the 
Lobos  islands  will  be  respected^  and  that  the  government  of  the 
United  States  will  not  give  its  protection  to  those  who  propose  to 
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folate  tine  national  rights  and  regulations,  by  taking  away  guano 
Against  the  will  of  the  government,  which  has  considerable  forces 
stationed  at  the  islands  for  the  purpose  of  preventing  the  shipping  of 
gu»io  by  vessels  that  have  not  been  authorized  by  a  pernut  of  the 
government. 

I  communicate  this  to  you  for  your  own  information  in  the  present 
istate  of  the  matter,  and  in  order  that,  should  the  misrepresentation  of 
&cts  by  false  announcements  produce  any  irritation  in  the  public 
mind,  you  may  be  prepared  to  allay  the  same,  with  the  assurance  that 
the  government  is  now  endeavoring  to  settle  this  question  by  proper 
means,  which  questions  it  hopes  to  see  satisfactorily  terminated,  al- 
ways relying  upon  the  patriotism  and  devotion  of  the  dtizens  for  any 
4>ther  emergency  when  it  may  be  necessary  to  appeal  to  those  noble 
sentiments.     God  preserve  you. 

JOSf;  MAN'L  TIRADO. 

True  copy:  F.  BABRIGA  ALVAREZ, 

Chief  Clerk. 


Lima,  Sqdeniber  21,  1852. 

The  North  American  ship  (Manlius)  appeared  off  the  island  of 
Lobos  de  Fuera  on  the  12th  instant,  having  anchored  to  the  leeward 
of  the  common  anchoring  ground.  Her  captain,  Mr.  Baker,  informed 
the  authorities  stationed  at  said  islands  of  Lobos  that  he  came  there 
from  Acapulco,  and  that  he  had  received  a  letter  from  the  owners  of 
the  vessel  residing  in  Boston,  Massachusetts,  dated  in  the  month  of 
June,  ordering  him  to  sail  immediately  for  those  islands  to  take  a 
cargo  of  guano,  which  letter  apprized  him  that  fifteen  vessels  had 
sailed  from  the  United  States  for  a  similar  purpose. 

The  captain  likewise  told  a  person  at  the  islands,  privately,  that  he 
had  been  assured  he  should  meet  at  the  islands,  besides  the  other 
vessels  which  would  go  there  to  ship  guano,  the  United  States  frigate 
^'Riuritan,''  to  give  them  protection. 

This  incident,  which  is  nothing  more  than  the  result  of  preparations 
made  in  the  United  States  by  persons  who  consider  themselves  au- 
thorized to  take  guano  from  those  deposits  without  the  permission  of 
the  Peruvian  government,  under  whose  undisputable  dominion  and 
possession  they  are  and  have  been  for  years,  has  induced  the  govern- 
ment, upon  the  consideration  that  the  ship  '^Manlius"  has  under- 
taken the  voyage  under  the  erroneous  impression  that  those  islands 
were  not  the  property  of  Peru,  to  resolve,  in  order  that  the  vessel 
may  not  be  baffled  in  the  objects  of  her  voyage,  that,  she  shall  be 
chartered  in  Callao  by  any  of  the  houses  for  the  consignment  of 
guano,  and  to  that  effect  it  has  issued  the  order,  a  copy  of  which  I  en- 
close to  you. 

I  am  likewise  ordered  by  the  government  to  inform  you  that  the 
same  course  will  be  followed  with  req)ect  to  other  vessels  which,  under 
similar  circumstances,  and  in  consequence  of  mistaken  ideas  pro^ 
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mnlgat^d  dnriDg  the  last  few  months  in  some  of  the  ports  of  the 
United  States,  sailed  from  said  ports  to  the  islands,  unaware  that  it  is 
prohibited  to  them  to  load  there,  and  which  shall  comply  with  the 
notification  to  *  leave  those  waters  and  refrain  from  insisting  to  take 
gnano,  as  in  the  case  of  the  ''Manlius,"  whose  captain  showed,  in 
good  faith,  that  he  was  ignorant  of  the  prohibition. 

The  charg^  d'affaires  will  recognize  in  this  proceeding  the  consid- 
eration which  the  government  has  for  the  interests  of  United  States 
citizens^  notwithstanding  that  for  a  number  of  years  past  acts  of 
sovereignty  have  been  exercised  by  the  nation  in  order  fully  to  sanc- 
tion its  dominion  over  the  Lobos  islands,  and  the  right  it  has  had  to  pro- 
hibit foreign  traffic  at  those  islands  by  various  regulations  of  its  own 
which  have  been  applied  to  vessels  of  other  nations,  especially  the  com- 
mercial regulation  of  November  6,  1833. 

It  is  to  be  hoped  that  the  measures  which  the  government  of  the 
United  States  shall  adopt  in  support  of  international  justice,  and  of 
the  friendship  existing  between  the  two  governments,  strengthened 
by  recent  treaties,  will  put  an  end  to  these  attempts  to  take  guano 
from  the  Lobos  islands  without  the  knowledge  and  permission  of  the 
Peruvian  government.  The  government  has  no  doubt  that  you,  the 
organ  of  these  friendly  relations,  will  continue  in  those  honorable  ex- 
ertions which  the  government  acknowledges  you  have  hitherto  made 
in  order  to  convince  the  cabinet  at  Washington  of  the  established 
rights  of  Peru  over  the  Lobos  islands,  and  to  obtain  from  said  cabinet 
at  Washington  the  immediate  adoption  of  these  measures. 

I  have  the  honor  to  remain  once  more  your  very  obedient  humble 
servant 

JOSE  MAN'L  TIRADO. 

The  Charge  d'affaires  of  the  Unttbd  States. 


Treasury  Department, 
House  of  the  Supreme  Government  at  Limay  September  17, 1852. 
The  North  American  ship  ^^Manlius"  is  expected  to  arrive  at 
Callao  in  ballast,  from  day  to  day,  from  the  Looos  islands,  and  the 
government  directs  that  as  soon  as  the  vessel  comes  to  anchor  you  will 
get  her  chartered  on  account  of  the  consignment  in  your  care,  in  order 
that  the  same  may  take  on  board  a  cargo  of  guano,  which  she  will 
ship  at  the  Ohincha  islands.  I  communicate  this  to  you  in  order  that 
you  may  be  pleased  to  direct  the  execution  of  the  same.  God  preserve 
you. 

NICHOLAS  DE  PREROLA. 

The  above  is  a  copy  of  a  communication  sent  this  day  to  the  con- 
signees of  guano  at  tnis  capitol. 
True  copy:  LINO  MARIANO  BARRERA, 

T.  BARREQA  ALVAREZ. 
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Lima,  September  23,  1852. 

I  have  received  the  note  which  your  excellency  addressed  to  me  on 
the  2l8t  instant,  enclosing  a  copy  of  the  circular  addressed  by  the 
Peruvian  government,  on  thelTth,  to  its  prefects  and  to  its  agents  in 
foreign  countries,  respecting  '^  the  last  news  received  from  the  United 
States  that  vessels  were  being  freighted  in  that  country  to  take  guano 
from  the  islands  of  Lobos." 

As  I  have  received  no  communications  from  the  government  of  the 
United  States  upon  the  subject,  I  cannot  say  whether  the  news  re- 
ferred to  is  correct  or  not ;  but  I  certainly  would  be  unwilling  to  place 
implicit  reliance  upon  statements  contained  in  newspapers,  or  feel 
myself  justified  in  accepting  as  official  any  letter  or  other  document 
published  therein,  purporting  to  have  been  written  by  the  Secretary 
of  State  or  other  officer  of  the  government. 

Such  statements,  although  sufficient  to  excite  the  public  mind  in 
countries  where  the  press  is  free,  must  be  received  with  caution  by 
those  who  have  charge  of  the  interests  of  nations,  and  whose  duty  it 
is  to  preserve  harmony  in  the  relations  between  them ;  and  I  am 

Katified,  therefore,  to  find  that  the  circular  above  mentioned  has 
en  addressed  by  the  Peruvian  government  to  its  prefects  and  agents 
in  that  spirit.  I  think  it  calculated  to  restrain  the  over-zealous,  and 
to  prevent  them  from  anticipating  events. 

Your  excellency  also  expressed  the  regret  felt  by  the  government 
that  certain  ''  publications  had  appeared  in  the  periodicals  of  this 
capital  containing  premature  and  imprudent  assertions,  and  which, 
as  I  [you]  know,  it  has  no  legal  means  to  prevent."  I  am  aware 
that  it  would  be  extremely  dangerous  in  a  country  possessing  liberal 
institutions,  were  power  given  to  the  government  to  interfere  with  or 
control^  at  will,  the  liberty  of  the  press  ;  but  even  in  those  countries 
where  the  people  enjoy  the  greatest  freedom  of  speech  and  publica- 
tion, there  are  occasions  when  the  just  hand  of  the  law  may  oe  used 
to  restrain  licentiousness.  And  that  power,  it  seems  to  me,  is  im- 
pliedly given  to  the  executive  of  Peru  by  the  1st  and  27th  sections 
of  the  87th  article  of  the  constitution  of  the  republic,  when  publi- 
cations appear,  the  avowed  object  of  which  is  to  excite  popular  com- 
motions and  outrage  against  life  and  property. 

I  have  the  honor  to  remain,  &c., 

J.  BANDOLPH  CLAY. 


Legation  of  the  Unteed  States, 

Limay  September  25,  1852. 

By  a  note  of  his  excellency  D.  Jos6  Manuel  Tirado,  minister  of 
foreign  affiiirs,  dated  the  21st  instant,  the  undersigned  is  informed 
that  the  ship  ^'Manlius,"  Baker,  master,  of  Boston,  anchored  at  the 
island  of  Lobos  de  Afuera  on  the  12th  of  this  month,  having  gone 
there  from  Acapulco,  by  order  of  her  owners,  to  take  in  a  cargo  of 
l^oano.     His  excellency  further  states  that  Captain  Baker  told  a  per- 
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son  at  the  islands,  privately,  that  he  had  been  assured  he  should  meet 
other  vessels,  which  would  go  there  to  load  guano,  and  also  the  Uaited 
States  frigate  ^^Baritan,"  to  give  them  protection. 

This  incident,  his  excellency  supposes,  is  the  result  of  preparations 
made  in  the  United  States  by  persons  believing  themselves  authorized 
to  take  guano  from  those  deposits  without  the  permission  of  the  Pe- 
ruvian government,  under  whose  indisputable  dominion  and  posses- 
sion they  are  and  have  been  for  ages,  has  induced  the  government- 
considering  that  the  ship  ^^  Manlius"  made  the  voyage  under  the  er- 
roneous impression  that  those  islands  were  not  the  property  of  Fern— 
to  resolve,  in  order  that  the  vessel  may  not  lose  her  voyage,  that  she 
shall  be  chartered  in  Callao  by  «ne  of  the  houses  for  the  consignment 
of  guano,  and,  with  that  intent,  had  issued  the  order,  a  copy  of  which 
was  enclosed  in  his  excellency's  note. 

His  excellency  informed  the  undersigned,  in  continuation,  that,  bf 
order  of  the  government,  the  same  course  will  be  followed  with  re- 
spect to  other  vessels  which,  under  similar  circumstances  and  in  con- 
sequence of  the  mistaken  idea  propagated  during  the  last  few  months 
in  some  of  the  ports  of  the  United  States,  may  have  sailed  for  the 
islands,  being  unaware  that  it  is  prohibited  to  load  there,  and  which 
shall  comply  with  the  notification  to  leave  those  waters  and  refrain 
from  insisting  to  take  guano,  as  in  the  case  of  the  '^  Manlius^"  whose 
captain  showed,  evidently,  that  he  was  ignorant  of  the  prohibition. 

His  excellency  the  minister  of  foreign  affairs  is  already  aware  that 
the  undersigned  has  received  no  information  or  instructions  from  the 
government  of  the  United  States  in  reference  to  the  islands  of  Lobos. 
The  undersigned  does  not  know  the  motives  which  influenced  the 
owners  of  vessels  in  the  United  States  to  charter  them  to  take  guano 
from  those  islands.  He  has  only  the  assertions  contained  in  news- 
papers to  found  an  opinion  upon,  and  he  is  not  disposed  to  accept 
them  as  authority ;  nor  is  he  inclined  to  give  entire  credit  to  the  state- 
ment, ^'communicated  privately  to  a  person  at  the  islands,"  that  the 
captain  of  the  '^  Manlius"  would  meet  the  '^Rarltan"  frigate  there 
to  protect  his  vessel  and  others  whilst  loading.  The  underaigned 
must  consider  this  last,  together  with  whatever  may  have  app^ured 
in  periodicals  or  in  private  letters,  as  mere  r^Mfiy  until  he  snail  re- 
ceive a  confirmation  of  the  same  from  his  government,  or  official  com- 
munications from  it,  to  that  effect. 

E,ntertaining  the  hope  that  the  question  will  be  satisfactorily  ar- 
ranged between  the  two  countries,  he  takes  pleasure  in  admitting 
that  the  decision  of  the  Peruvian  government  in  the  case  of  the 
'^  Manlius"  manifests  that  spirit  of  conciliation  and  friendship  which 
should  always  distinguish  the  intercourse  between  nations  professing 
the  same  principles  of  liberty  and  philanthropy,  and  whose  relations 
have  always  been  so  intimate  and  mutually  advantageous. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  his  ex- 
cellency D.  Jose  Manuel  Tirade  the  assurance  of  his  most  distin-* 
guished  consideration. 

J.  RANDOLPH  CLAY. 
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Mr.  J.  J.  de  Osma  to  the  Secretary  of  State. 

[TranBlAtion.] 

Washington,  October  7, 1852. 

The  nndersigned,  envoy  extraordinary  and  minister  plenipoten- 
tiary of  Pern,  has,  on  taking  charge  of  this  legation,  made  himself 
aeqnainted  with  the  contents  of  the  note  which  his  excellency  Mr. 
Wehster,  Secretary  of  State  of  the  United  States,  was  pleased  to  ad* 
dress,  on  the  21st  of  last  Angust^  to  D.  Jnan  Y.  de  Osma,  then 
charge  d'af^res  of  Fern,  in  reply  to  communications  which  the  lat- 
ter had  written  to  him  under  the  respective  dates  of  June  25^  Jidy  3') 
and  August  9,  relative  to  the  right  of  sovereignty  of  that  republic 
over  the  Lobos  islands ;  and  although  at  the  conclusion  of  the  note 
aforesaid,  in  expressing  the  determmation  of  the  President  to  send 
ample  instructions  on  the  subject  to  the  chargg  d'affaires  of  the 
United  States  at  Lima^  his  excellency  the  Secretary  of  State  seems  to 
intimate  that  it  was  tiie  intention  of  his  government  to  transfer  all 
foture  discussion  of  the  matter  to  that  place,  the  undersigned  would 
Bevertheless  think  he  had  disobeyed  the  orders  he  had  received  if  he 
were  to  allow  some  of  the  assertions  contained  in  Mr.  Webster's  note 
to  pass  without  reply  ;  and  therefore  he  takes  the  libert]^  of  calling 
the  attention  of  his  excellency  the  Secretary  of  State  to  this  question, 
with  a  view  of  setting  forth  correctly  several  facts  which,  in  his 
opinion,  have  been  quoted  in  that  note  with  little  precision,  in  order 
that  his  silence  under  these  circumstances  may  never  be  taken  as  an 
evidence  of  acquiescence  on  the  part  of  Peru  in  allegations  which  she 
cannot  admit,  against  the  indisputable  rights  that  have  belonged  to 
her  since  she  declared  herself  an  independent  nation,  which  rights 
she  is  bound  to  maintain. 

Before  all,  the  undersigned  must  express  to  his  excellency  the  Sec- 
retary of  State  the  satisfaction  with  which  he  has  seen  the  determina- 
tion of  this  government — ^a  determination  taken  in  conformity  with 
the  stipulations  of  the  treaty  lately  concluded  between  the  two  coun- 
tries— to  refuse  its  protection  to  those  private  individuals  who  may 
venture  to  go  to  the  Lobos  islands  to  procure  guano  in  defiance  of  the 
prohibition  established  long  time  since  by  the  laws  of  Peru,  and  the 
instructions  which  have  been  sent  in  consequence  to  the  naval  forces 
of  the  United  States  in  the  Pacific ;  which  instructions  the  undersigned 
hopes  will  reach  in  time  to  prevent  any  collision  that  might  disturb 
the  good  relations  and  compromise  the  interests  of  the  two  nations. 
The  above  mentioned  determination  will  be  the  much  more  appre- 
ciated by  the  government  of  the  undersigned,  as  it  will  serve  to  con- 
firm it  in  the  opinion  it  has  always  entertained,  that  the  government 
of  the  United  States  would  examine  into  and  settle  any  question  or 
difficulty  which  misht  be  stirred  up  between  them,  without  taking 
into  consideration  uie  relative  strength  or  weakness  of  the  parties ; 
while  it  will  moreover  increase  the  confidence  the  Peruvian  govern- 
ment has  cherished,  that  a  sister  republic,  whose  moral,  and  even  po- 
litical, obligations  in  regard  to  the  Sonth  American  States  are  greater 
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than  those  of  anj  other  nation,  in  consequence  of  the  position  she 
has  taken  and  aspires  to  preserve  in  the  world,  cannot  have  so  little 
regard  for  the  rights  of  Peru  as  to  go  so  far  as  to  violate  the  princi- 
ples of  international  law  for  the  sake  of  a  national  interest  hadlj  un- 
derstood. 

The  undersigned  finds  himself  under  the  necessity  of  attributing 
the  opinions  advanced  by  his  excellency  Mr.  Webster  on  this  snbject, 
or  rather  the  doubts  he  has  manifested  concerning  the  perfect  right  of 
sovereignty  of  Peru  to  the  Lobos  islands,  to  the  want  of  correct  or 
complete  information  relative  to  the  discovery  of  those  islands,  and  the 
free  possession  and  exclusive  jurisdiction  exercised  by  Peru  over  them ; 
and  therefore  he  looks  upon  the  assurance  which  his  excellency  the 
Secretary  of  State  has  been  pleased  to  give  in  his  note,  that  his  gov- 
ernment would  examine  with  the  most  serious  and  kindest  attention 
such  facts  and  arguments  as  may  still  be  advanced,  and  which  had 
not  yet  been  brought  under  consideration,  as  an  unmistakeable  an- 
nouncement that  the  government  of  the  United  States  will  finally  re- 
cognize the  justice  of  the  pretensions  of  Peru  in  this  question. 

Peru   does  not  claim  the  sovereignty  of  the  Lobos  islands  on 
account  of  their  proximity  to  the  coast ;  Peru  derives  her  right  from 
the  discovery  of  those  islands,  from  her  possession  of  the  same,  which 
has  never  been  abandoned,  and  from  occupation.     Nevertheless,  the 
undersigned  cannot  omit  showing  here,  notwithstanding  the  respect 
to  which  the  opinions  of  so  eminent  a  statesman  as  Mr.  Webster  are 
entitled,  that  Peru  might  base  her  right  to  the  islands  aforesaid  upon 
grounds  arising  from  her  respective  geographical  position  ;  and  that, 
in  such  case,  he  could  find  in  the  United  States  precedents  to  qnote 
and   respectable   American  authorities  to  back  him.      The  Lobos 
islands  are  not  situated,  strictly  speaking,  in  the  high  seas,  or  in  the 
open  sea ;  they  lay  in  a  species  of  gulf,  formed  by  the  sea,  connecting 
with  the  coast  of  Peru,  on  leaving  the  Punta  de  Agtuas,  in  a  southerly 
direction ;  so  that,  taking  the  meridian  of  the  Punta  de  Agusas  as 
the  natural  boundary  of  the  Peruvian  waters  in  these  latitudes,  as 
that  is  the  extreme  westerly  point  of  the  contiguous  coast,  the  islands 
are  comprised  within  said  meridian.     It  is  owing  to  that  situation 
that  vessels  steering  for  the  coast  of  Peru  from  the  north,  must  neces- 
sarily see  those  islands,  as  it  was  the  case  with    the   conqueror, 
Pizarro,  on  the  occasion  of  his  first  voyage,  and  that  any  vessel 
sailing    in    the   direction  of  said  islands  must  first  steer  for  and 
approach    the   neighboring    coast.      Consequently,  in  alleging  the 
situation  of  these  islands  as  the  basis  of  her  jurisdiction,  Peru  would 
find  herself  precisely  in  the  same  position  as  the  United  States,  in 
claiming  jurisdiction  in  the  waters  between  the  Point  of  Montauk  and 
the  mouth  of  the  Delaware,  or  between  the  extreme  southern  cape  of 
Florida  and  the  mouth  of  the  Mississippi.     The  rule,  that  maritime 
jurisdiction  does  not  extend  beyond  the  aistance  of  cannon  shot,  or  of 
three  miles  from  the  coast,  the  force  or  validity  of  which  the  under- 
signed does  not  propose  to  discuss  at  present,  is  not  applicable  to  the 
question  which  has  given  rise  to  this  correspondence ;  the  point  at 
issue  in  the  latter  concerning,  not  merely  the  jurisdiction  over  the 
things  that  are  to  be  found  at  sea,  but  the  sovereignty  of  a  territory 
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more  or  less  extensiyey  acquired  by  so  many  respectable  and  valid 
titles,  at  least  like  the  one  which  in  other  cases  ^rows  out  of  the 
proximity  of  three  miles.  The  Lobos  islands  were  discovered,  and  so 
called,  by  Francisco  Pizarro,  in  his  first  voyage  to  the  coast  of  Peru, 
in  1526,  the  same  in  which  he  proceeded  as  far  as  the  river  de  Santa, 
taking  possession,  according  to  the  usages  of  that  time,  of  all  the 
territory  which  he  discovered  in  the  name  of  the  king  of  Spain. 
Shortly  after  the  conquest  of  Peru  had  been  completed,  the  Spanish 
government  ordered  it  to  be  divided  into  ^'intendendaa*'  and  ^^careffi- 
mientoSy"  (commissary  departments  and  mayoralties;)  and  in  estab- 
lishing the  coregimtento  de  Sana,  it  oflScially  designated  the  Lobos 
islands  as  comprised  within  that  jurisdiction.  From  that  period 
Spain  maintained  possession  of  the  islands  aforesaid,  which  were  fre- 
quented by  fishermen  of  the  coast,  in  the  pursuit  of  their  vocations, 
making  their  home  there  during  the  favorable  season  of  the  year,  and 
which  were  likewise  resorted  to  by  some  vessels  that  went  there  to 
procure  guano  for  the  agriculture  of  the  neighboring  provinces  of 
Trujillo,  Ohicayo,  and  Lambayeque ;  for,  since  the  time  of  the  Incas^ 
guano  had  been  used  as  a  manure  throughout  the  whole  of  the  Peru- 
vian coast.  The  Lobos  islands,  although  constituted  of  barren  rocks, 
oonld  be  made  useful  in  some  degree,  and  the  inhabitants  of  Peru 
have  occupied  them  without  interruption,  with  the  only  two  objects 
for  which  they  had  any  value:  fishing  and  the  extraction  of  guano. 
The  possession  and  occupation  of  these  islands  was  therefore  founded 
upon  a  real  and  legitimate  title,  which  title  was  strengthened  by 
the  use  of  it.  But  even  this  use  was  not  left  by  the  government 
to  the  discretion  of  private  individuals;  for  according  to  the 
Spanish  regulations,  there  were  vessels  especially  fitted  out  for 
this  business,  which  were  obliged  to  procure  a  suitable  license 
whenever  they  sailed  for  these  islands,  the  latter  being  con- 
sidered as  •belonging  to  the  national  domain.  In  alluding  to 
the  extraction  of  guano  in  these  islands,  the  undersigned  deems 
it  his  duty  to  remove,  at  once,  a  false  impression  under  which 
his  excellency  Mr.  Webster  appears  to  labor,  in  stating  that  Captain 
Morrell  was  the  first  to  discover  the  existence  of  guano  in  them.  This 
discovery  of  Captain  Morrell  has  no  better  foundation  than  the  dis- 
covery of  the  islands  by  the  same  individual.  Without  citing  any 
other  proofs,  the  undersigned,  who  has  passed  close  by  these  islands, 
can  assert,  from  his  own  knowledge,  that  it  is  impossible  to  avoid 
noticing  the  guano  on  nearing  them,  seeing  that  the  whole  surface  is 
covered  with  this  substance.  Nor  is  there  anything,  besides,  in  the 
simple  narrative  of  Captain  Morrell,  in  regard  to  his  passage  by  the 
Lobos  islands,  which  appears  to  indicate  a  pretension  of  having  made 
any  kind  of  discovery  in  the  true  meaning  of  the  word. 

All  nations  have  admitted,  as  a  principle  not  to  be  disputed,  that 
discovery  constituted  the  original  title  of  sovereignty  in  American 
countries ;  and  that  the  nation  by  which  the  discovery  was  made  had 
an  exclusive  right  to  acquire  the  discovered  territory.  Agreeably  to 
this  view  of  the  matter,  the  right  of  sovereignty  to  the  Lobos  islands 
which  Spain  has  always  maintained  until  the  separation  of  Peru,  can- 
not but  be  recognized  as  valid  on  account  of  its  origin  ;  and  this  right 
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eonld  only  be  questioned  or  disputed  subsequently  wben  some  act 
had  been  consummated,  tending  to  prove  that  Spain  had  either  aban- 
doned or  renounced  her  sovereignty,  or  any  ract  had  transpired  by 
which  any  other  power  had  acquired  or  occupied  said  territory.  But 
so  far  from  evincing  a  disposition  to  abandon  the  smallest  portion  of 
it,  Spain  sought  to  preserve,  in  its  integrity,  her  dominion  over  the 
continental  possessions  of  the  South  sea,  and  over  all  the  adjacent 
islands ;  prohibiting  foreign  vessels  from  touching  there  ever  since 
1640^  and  maintaining  wim  unparalleled  constancy  her  exclusive  right 
to  the  trade,  navigation,  and  fisheries  of  those  coasts  and  islands ; 
causing  the  same  to  be  recognized  in  the  greater  portion  of  the  treatie9 
she  has  concluded  from  the  commencement  of  the  17th  centary. 
England,  when  the  United  States  had  not  as  yet  been  emancipated 
from  her,  recognized  in  her  conventions  with  Spain  the  right  of  the 
latter  to  all  the  islands  contiguous  to  the  continent  in  the  South  sea, 
pledging  herself  that  her  subjects  should  not  navigate  within  ten 
leagues  distance  of  the  coasts  and  islands  already  in  possession  of 
Spain.     The  undersigned  does  not  know  of  a  single  act  susceptible  of 

? roving  that  the  last  mentioned  nation  had,  during  her  dominion  in 
^eru,  suspended  in  favor  of  another  the  laws  she  had  established  in 
order  to  preserve  her  exclusive  right  to  the  commerce,  navigation, 
and  fisheries  of  those  adjacent  coasts  and  islands ;  nor  is  he  aware  of 
any  particular  concession  ever  having  been  made  in  favor  of  the  United 
States  in  this  respect,  nor  that  she  had  knowingly  consented  or 
tolerated  that  vessels  of  the  latter  power  should  have  access  to  the 
Lobos  islands,  or  any  other  islands  which  she  possessed  in  those  seas, 
for  the  purpose  of  fishing  or  for  any  other  object.  No  act  of  this 
kind  having  been  consummated  on  the  part  of  Spain,  the  casual  at 
accidental  arrival  of  United  States  vessels  at  Lobos,  or  the  fiMSt  that 
some  private  individuals  may  have  fished  without  authority  in  the  ad- 
jacent waters,  if  this  has  been  ascertained  to  have  been  the  case,  are 
not  sufficient  causes  to  give  any  species  of  right  to  the  United  States 
over  those  islands,  nor  could  they  have  more  power  to  invalidate  the 
right  of  dominion,  on  the  part  of  Spain,  than  the  clandestine  viola- 
tion of  any  law  whatever  could  have  for  abolishing  said  law. 

There  is  but  one  act  which  has  extinguished  the  right  of  Spain  to  the 
Lobos  islands,  and  that  is  the  independence  of  Peru.  The  states  which 
were  formed  from  what  constituted  the  Spanish  colonies  in  America, 
and  the  nations  that  have  recognized  those  States  as  independent  or 
sovereign  States,  have  admitted  the  i^t  possidetis  of  the  Spanish  do- 
minion as  constituting  the  title  of  their  respective  rights  to  the  terri- 
tory, so  that  each  of  those  States  has  claimea  for  itself  all  that  belonged 
to  each  of  the  great  territorial,  political,  or  administrative  divisions, 
which  Spain  had  established,  and  out  of  which  the  first  states  were 
respectively  created.  The  republic  of  Peru  on  her  own  part  declared, 
that  all  the  viceroyship  of  Peru  belonged  to  her,  which  comprised  the 
islands  we  are  discussing  about ;  and  no  nation  disputed  this  right  to 
her,  nor  exacted  that  she  should  specify  the  provinces,  possessions, 
territories,  or  islands,  corresponding  to  the  ancient  viceroyship  which 
she  thought  of  appropriating  to  herself.  By  the  act  of  her  indepen- 
dence, Peru  acquired  dominion  over  the  Lobos  islands ;  or  rather,  she 
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became  tlie  snbstitute  of  S]^in  in  those  rights  whieh  the  latter  nation 
held  in  said  islands,  and  in  those  other  islands  situated  along  the 
coasts  of  the  republic.  The  latter,  since  her  independence,  has  noi 
only  considered  the  Lobos  islands  as  her  property  and  kept  possession 
of  the  same,  bnt  has  performed  therein  repeated  acts  of  sovereignty ; 
such  ae  the  act  prohibiting  foreign  vessels  coming  from  foreign  porta 
from  anchoring  there ;  that  prohibiting  foreigners  from  fishing  in 
these  waters,  or  thereabouts,  reserving  that  privilege  exclusively  for 
her  own  citizens  ;  that  prohibiting  the  exportation  of  guano  deposited 
in  said  islands ;  that  of  passing  judgment  upon  and  condemning,  ac- 
cording to  her  own  laws,  such  vessels  as  have  been  found  violatine  the 
aforesaid  prohibitory  regulations,  as  it  was  done  in  the  case  of  the 
''Campeadcyra;'  "Hibernia,"  "Catalina,"  "Adelina,"  and  others  j 
that  of  causing  the  land  to  be  mea^red,  examined  and  surveyed,  and 
charts  to  be  drawn  up  of  the  same ;  that  of  detailing  ships  of  war  for 
the  defence  of  said  islands,  and  of  enforcing  the  observance  of  her  fiscal 
laws ;  and,  finally,  that  of  establishing  authorities. 

In  view  of  all  these  facts,  which  have  transpired  in  the  course  of  a 
great  many  years,  no  nation  has  remonstrated  or  called  into  question  the 
rights  of  Peru  until  lately,  when  the  impulse  which  was  given  to  the 
guano  trade  and  the  value  of  guano  as  an  article  of  manure  excited 
the  cupidity  of  some  speculators  in  England,  who,  by  misleading 
public  opinion  with  false  intelligence,  alleging  at  times  the  recent 
discovery  of  the  Lobos  islands,  asserting  at  others  that  some  of  them 
had  hoisted  the  British  flag  there  since  1806,  maintaining  that  said 
islands  were  situated  in  the  open  sea,  always  denying  the  right  of 
jurisdiction  on  the  part  of  Peru,  and  showing  that  the  immense  de- 
posits of  guano  which  those  islands  contained  rendered  their  posses* 
sion  or  cultivation  a  matter  of  the  greatest  importance  to  England, 
ancceeded  in  attracting  public  attention  and  in  making  those  rights 
which  Peru  was  tranquilly  enjoying,  and  had  exercised  without  contra- 
diction until  now,  the  subject  of  controversy  with  the  press  and  even  in 
Parliament.  Numberless  petitions  were  addressed  to  the  British  minis- 
try^askin^  that  protection  might  be  extended  to  those  vessels  which  the 
veiy  parties  who  had  been  the  cause  of  this  sudden  excitement  intended 
to  send  to  the  Lobos  islands  in  quest  of  guano ;  but  her  Britannic 
Majesty's  government  refused  to  accede  to  a  measure  which^  under  the 
circumstances  of  the  case,  was  at  least  precipitate,  and  having  examined 
the  question,  it  declared  that  the  islands  had  been  and  still  were  the  pro- 
perty of  Peru.  The  question  also  attracted  attention  in  Prance,  al- 
though not  to  so  great  an  extent  as  in  England,  and  various  representa- 
tions were  made  to  the  French  government  by  owners  and  masters  of  ves- 
sels, praving  for  protection  in  behalf  of  such  of  the  latter  as  were  fitting 
out  for  the  purpose  of  exporting  guano  from  Lobos.  The  French  gov- 
ernment reiused  to  comply  with  these  requests,  declaring  that  the 
islands  were  under  the  jurisdiction  of  Peru. 

When  this  subject  had  nearly  become  devoid  of  interest  in  Europe, 
and  at  the  very  moment,  if  the  undersigned  be  not  mistaken,  when 
the  aforesaid  governments  were  declaring  their  respective  convictions 
that  the  Lobos  islands  belonged  to  Peru,  some  persons  in  the  United 
States  addressed  the  Department  of  State  for  the  purpose  of  ascertain- 
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in^  whether  they  would  be  protected  io  their  projected  specalation  of 

f^omg  to  ship  guano  at  Lobos^  and  received  the  desired  assurance  in  a 
etter,  which,  although  it  may  be  considered  as  a  private  one,  seeing 
that  it  was  not  written  with  a  view  of  its  beins  made  public,  the  un- 
dersigned takes  the  liberty  of  recalling  to  mind,  in  order  to  show,  as  a 
very  remarkable  circumstance,  that  in  it  his  excellency  the  Secretary  of 
State  did  not  base  his  offer  of  protection  upon  the  right  with  which 
he  wishes  to  invest  American  vessels  in  his  note  of  uie  2l8t  of  Au- 
gust ;  and  that  while  declaring  in  said  letter  that  the  department  did 
not  know  whether  the  Lobos  islands  had  been  disooverea  or  occupied 
by  Spain  or  by  Peru,  he  also  admitted  that  in  the  event  of  their  hav- 
ing been  discovered  or  occupied  either  by  Spain  or  by  Peru,  the  govern- 
ment of  the  latter  state  would  have  the  right  to  exclude  from  said 
islands  the  vessels  and  citizens  of  other  nations.  How  is  it  that  the 
two  most  powerful  maritime  nations  of  Europe,  as  much  interested  as 
the  United  States  in  the  navigation  of  the  Pacific,  and  equally  so  or 
more  in  the  guano  trade,  have  been  better  informed  than  this  govern- 
ment in  regard  to  the  title  of  Peru  to  the  sovereignty  of  the  Lobos 
islands,  or  have  considered  said  title  so  indisputable  at  first  sight,  that 
they  have  not  hesitated  in  freely  and  generously  recognizing  the  same? 
The  undersigned  is  very  far  from  supposing  that  the  rights  and  in- 
terests of  the  South  American  people  can  be  a  subject  of  greater 
importance  to  England  and  to  France  than  to  the  United  States ;  much 
less  can  he  harbor  the  idea  that,  in  their  international  relations,  the 
former  are  not  to  expect  as  much  good  will  on  the  part  of  the  United 
'States  as  they  are  entitled  to  from  the  great  European  powers. 

In  the  case  now  under  consideration,  Mr.  Webster,  in  his  commu- 
nication of  the  21st  of  August,  comparing  the  conduct  of  this  govern- 
ment with  that  of  her  Britannic  Majesty's  government,  endeavors  to 
account  for  the  difference  on  the  ground  of  the  different  position  in 
which  two  governments  find  themselves  in  regard  to  Peru ;  and 
alleging,  in  behalf  of  the  United  States,  certain  special  rights  to  the 
Lobos  islands,  he  pretends  that  American  vessels  have  the  privilege 
of  shipping  guano  from  those  deposits :  first,  because  United  States 
vessels  have  been  accustomed  for  a  long  time  back  to  fish  among 
those  islands  without  interruption  ;  and  secondly,  because  in  1833, 
when  Peru  prohibited  foreign  vessels  from  fishing  along  its  coasts  and 
islands,  those  of  Lobos  included,  the  United  States  remonstrated 
itgainst  the  prohibition,  and  that  Peru  yielded  to  that  remonstrance 
or  reclamation. 

Abandoning  the  point  of  the  question,  under  the  aspect  that  the 
islands^  on  account  of  their  sterility,  their  being  uninhabited  and  ua- 
inhabitable,  are  the  common  property  of  all  nations,  the  undersigned 
is  of  opinion  that  all  that  has  been  advanced  by  his  excellency  Mr. 
Webster,  not  for  the  purpose  of  denying  the  right  of  jurisdiction  and 
of  property  to  Peru,  but  in  order  to  establish  the  right  on  the  part  of 
the  United  States  to  share  in  the  deposits  of  guano  contained  in  those 
islands,  reduces  itself  to  the  two  arguments  specified  above. 

The  undersigned  has  reason  to  believe  that  his  excellency  Mr. 
Webster  has  not  thoroughly  informed  himself  as  regards  the  severity 
with  which  the  Spanish  government  carried  out  its  prohibitory  lawS} 
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to  prevent  foreign  vessels  from  fishing  on  the  coasts  and  islands  of 
Peru,  when  he  asserts  that  citizens  of  the  United  States  have  been  em- 
ployed for  half  a  century  in  pursuing  that  vocation  among  the  Lobos 
islands  and  their  vicinity ;  and  he  further  thinks  that  it  would  be 
difficult  for  the  Secretary  of  State  to  cite  a  sufficient  number  of  cases 
of  vessels  having  gone  to  fish  in  those  islands  in  order  to*estabiish  a 
proof  or  presumption  that  Spain  had  consented  to  allow  such  privilege 
to  be  exercised,  and  that,  in  reality,  United  States  citizens  had  en- 
joyed the  same  peaceably  and  without  interruption  under  the  Spanish 
dominion.  Open  and  continuous  tolerance  on  the  part  of  Spain  could 
alone  be  adduced  as  constituting  a  kind  of  possession  in  regard  to  the 
practice  of  fishing;  for,  as  the  undersigned  has  intimated  l]^fore,  rare, 
accidental,  and  isolated  instances  of  American  vessels  resorting  to 
those  localities  cannot  constitute  any  species  of  right.  The  meeting 
of  United  States  vessels  on  those  coasts  first  occurred  during  the  war 
of  Peruvian  independence — ^that  is  to  say,  from  1820  to  1826 — and 
during  that  time,  whether  it  was  owing  to  the  impossibility  which  the 
government  labored  under  to  give  its  attention  to  subjects  of  secondary 
importance,  or  to  the  natural  relaxing  of  the  laws,  which  is  noticed  in 
all  periods  of  political  commotions,  foreign  vessels,  and  American 
vessels  among  the  number^  began  to  apply  themselves  to  fishing  on 
the  coasts  of  Peru  and  the  islands  appertaining  thereto,  procuring^ 
fint  of  aU^  a  license  from  the  authorities  of  theportSy  which  was  issued 
to  them  without  difficulty,  as  it  is  shown  in  document  No.  1,  which 
the  undersigned  subjoins.  But  this  very  act  of  soliciting  a  license 
from  the  Peruvian  authorities  shows  that  the  American  vessels  did 
not  consider  themselves  as  having  a  right  to  pursue  that  vocation 
freely,  but  that  they  fished  in  virtue  of  a  special  grant  from  the  gov- 
ernment of  the  country.  It  may  be  that  at  that  time  some  vessel  or 
other  may  also  have  ventured  to  fish  without  a  license  ;  the  under- 
signed is  not  cognizant  of  the  fact^  although  he  thinks  it  improbable, 
seeing  that  all  vessels  were  under  the  necessity  of  touching  at  some 
of  the  ports  of  the  republic,  and  that  there  was  no  occasion  of  their 
rendering  themselves  liable  to  punishment  for  violating  the  law  when 
these  licenses  could  be  easily  obtained  without  paying  any  duty  what- 
ever. But  even  supposing  that  this  may  have  occurred,  it  would  be 
no  evidence  of  Peru  having  given  her  consent,  as  at  that  time  she  was 
solely  occupied  in  fighting  for  her  independence ;  nor  does  the  under- 
signed believe  that  such  acts  could,  with  any  show  of  justice,  be  ad- 
duced as  establishing  rights  against  those  of  a  State  which  was  no.t 
in  a  condition  to  defend  its  own. 

The  practice  of  granting  permission  to  foreign  vessels  to  fish  in  the 
islands  and  on  the  coasts  of  the  republic  was  continued  until  the 
complaints  of  some  of  the  citizens  of  the  country,  relative  to  the 
abuses  committed  by  said  vessels,  compelled  government  to  issue  the 
decree  of  September  6,  1833,  entirely  interdicting  fishing  to  all  for- 
eign vessels,  and  cautioning  the  captains  of  the  ports  not  to  grant  any 
licenses  in  future,  except  to  national  vessels,  according  to  the  practice 
established  in  former  times.  This  decree  was  not  unforeseen  and  sudden, 
as  his  excellency  the  Secretary  of  State  designates  it  in  his  commu- 
nication ;  it  was  contemplated  and  resolved  upon  in  consequence  of 
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complaints  laid  before  the  go^erameat  by  citizens  of  Pern,  and  of  in- 
qmnes  made  by  the  competent  authorities,  as  may  be  seen  by  the  doc» 
nments  which  are  added  to  this  note,  marked  respectively,  Nos.  1,2, 
and  4. 

Mr.  Larned,  at  that  period  charg6  d'affaires  of  the  United  States, 
in  Lima,  addressed  a  communication  to  the  Peruvian   government, 
under  date  of  September  30,  not  protesting  against  the  decree  in 
the  language  which  his  excellency  the  Se(Tetary  of  State  wishes  to 
make  it  appear  to  have  been  employed,  when  he  uses  the  word  {remonr 
strance)  which  gives  a  character  to  Mr.  Larned's  communication  that 
did  not  belong  to  it ;  and  much  less  alleging  rights  to  fish  acquired 
by  citizens  of  the  United  States,  nor  questioning  the  rights  of  the  Pe* 
ruvian  government  to  establish  said  prohibition ;  but  asking  ^  or  soliciting 
aa  a  favor,  that  the  decree  might  be  taken  into  reconsideration,  and 
tihat  United  States  citizens  migJU  be  allowed  to  continue  in  the  pursuit 
af  that  vocation ;  because,  as  he  said,  the  granting  of  the  permit 
could  not  redound  to  the  injury  of  native  born  Peruvians,  on  account 
of  the  extent  of  the  coasts,  and  the  various  ports,  creeks  and  bays, 
which  Peru  possessed.     Mr.  Larned'snote,  which  is  herewith  enclosed 
marked  No.  6,  shows  distinctly  that  the  United  States  did  not  con- 
sider  themselves  as  having  a  right  to  fish  on  the  coasts  and  islands  of 
Peru,  because  it  is  impossible  that  an  agent,  jealous  of  the  rights  of 
his  country,  who  had  resided  in  Peru  for  many  years,  and  who  must 
have  been  better  acquainted  than  anybody  else  with  all  the  facts  and 
circumstances  which  could  have  served  to  support  his  demand,  could 
have  forgotten  to  plead  such  right.     On  the  contrary,  Mr.  Larned 
recognizes  and  admits,  in  his  note,  the  exclusive  jurisdiction  of  the 
Peruvian  government,  since  he  asks  the  latter  to  issue  some  regulations, 
in  order  to  prevent  the  abuses  which  vessels  enraged  in  fishing  might 
commit,  and  begs  that  American  vessels  may  be  permitted  to  pursue 
that  vocation  under  the  rules  which  the  Peruvian  government  may 
establish.     Mr.  Larned  does  not  make  any  reclamation,  remonstrance, 
or  protest  against  the  decree  of  the  Peruvian  government ;  the  only 
thing  he  does,  is  to  state  that  the  measure  adopted  by  said  government, 
indicates  but  little  deference  for  a  sister  republic  which  entertains  the 
most  friendly  dispositon  towards  Peru;  and  it  is  a  fact  worthy  of  note, 
that  Mr.  Larned  received  no  instructions  from  the  government  of  the 
United  States  to  enter  protest,  since   his  excellency  Mr.  Webster, 
acknowledges  that  he  had  no  such  instructions  when  his  note  of  Sep* 
tember  30  was  written  ;  and  if  he  had  received  th^n  subsequently,  he 
would  not  have  failed  1o  communicate  the  fact  to  the  Peruvian  govemr 
ment  in  some  of  his  later   communications,  insisting  upon  the  annul- 
ment, modification  or  alteration  of  the  aforesaid  decree. 

The  Peruvian  government  paid  due  attention  to  Mr.  Larned's  note, 
and  upon  a  further  examination  of  the  sul^ect,  the  President  gave  s 
descision  on  the  6th  of  March,  1834,  through  the  minister  of  finances, 
refusing  to  make  any  alteration  in  the  decree  of  September  6,  order- 
ing the  provisions  of  the  same  to  be  carried  out,  and  directing  the 
aforesaid  decision  to  be  communicated  to  the  charg^  d'affaires  of  the 
United  States.  This  decision,  a  copy  of  which  the  undersigned  en- 
closes, marked  No.  8,  was  forwarded  on  the  13th  of  March,  by  the  min- 
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i5ier  of  fOTeign  relations,  to  Mr.  Larnad,  as  a  reply  to  the  note  of  lilie 
latter  of  September  30, 1833.  Since  that  date  up  to  the  present  daj 
tiie  Peruvian  sovernmeirt  has  received  no  other  communication  npou 
the  subject  either  from  the  government  of  the  United  States  or  from 
its  agents  ;  and  from  that  time,  also,  no  American  vessel,  nor  the  ves*- 
sels  of  anv  other  nation  have  been  allowed  to  fish  on  the  coasts  and 
islands  of  Peru,  those  of  Lobos  not,  excepted.  His  excellency  the 
Secretary  of  State  remarks  that  he  is  not  aware  that  the  government 
of  Peru  had  replied  to  Mr.  Larned,  and  investing  this  doubt  with  the 
character  of  a  certainty,  he  seeks  to  base  upon  the  silence  of  Peru  the 
assumed  right  of  American  vessels  to  frequent  the  Lobos  islands. 
May  not  the  undersigned  be  allowed  to  cite  the  remarkable  silence  of 
nineteen  years  which  the  government  of  the  United  States  has  ob- 
served in  regard  to  this  matter  as  a  proof  that  such  right  has  not 
existed,  and  that  the  sovereignty  of  Peru  has  not  been  disputed  bv 
any  government?  The  interruption  of  the  fishing  privilege  tool: 
place  in  consequence  of  the  prohibitory  laws  of  the  government  of 
the  republic  ;  and  although  his  excellency  Mr.  Webster  thinks  that 
such  an  occurrence  would  have  called  the  attention  of  this  govern- 
ment to  the  sovereignty  of  Peru  over  the  Lobos  islands,  the  fact  is 
that  Peru  exercised  this  sovereignty  without  the  government  of  the 
United  States  thinking  itself  entitled  or  legally  justified  to  call  it  into 
question.  In  the  present  case  it  does  not  matter  whether  Mr.  Larned 
had  or  had  not  communicated  to  his  government  the  reply  which  he 
received  from  the  minister  of  foreign  relations  of  Peru  on  the  13th 
of  March,  1834.  If  the  United  States  had  had  any  right  to  fish  off 
the  islands  of  Peru  this  government  would  have  considered  the  sub- 
ject of  sufficient  importance  to  have  enjoined  Mr.  Lamed  to  insist 
until  he  had  obtained  the  repeal  of  the  prohibition,  and  it  would  at 
least  have  instructed  him  to  keep  said  government  informed  in  regard 
to  the  winding  up^  or  the  result  of  the  negotiation.     But  even  sup- 

Josine  for  a  moment,  and  by  way  of  elucidating  the  matter,  that 
^eru  had  not  at  that  period  established  her  exclusive  right  to  the 
fisheries,  and  that  she  had  granted  to  American  vessels  the  privilege 
sued  for  by  Mr.  Larned,  the  right  of  fishing  could  not  have  conferred 
upon  the  United  States,  as  Mr.  Webster  pretends,  the  ri^ht  of  taking 
away  guano,  or  of  appropriating  to  themselves  the  territory  for  any 
other  use.  His  excellency  the  Secretary  of  State  cannot  have  forgot- 
ten that,  in  a  famous  negotiation,  the  United  States  have  maintained 
the  principle  that  the  fisheries  might  be  free  or  common,  and  that  at 
the  same  time  the  right  to  the  territory  might  be  exclusive  ;  or,  what 
is  the  same,  that  the  ri^ht  of  fishing  which  the  subjects  of  a  nation 
might  possess  did  not  circumscribe  m  other  respects  the  jurisdiction 
of  the  sovereign  of  the  coasts  or  shores  where  fishing  was  carried  on. 
Besides  the  decree  of  September  6,  1833,  prohibiting  fishing,  there  is 
another,  and  a  more  explicit  act  of  the  Peruvian  government  of  that 
period,  in  which  its  jurisdiction  over  the  Lobos  islands  is  confirmed^ 
which  act  was  admitted  by  the  United  States.  On  the  6th  of  Novem* 
ber,  1833,  there  was  enacted  the  first  distinct  law  upon  commerce  in 

general  that  Peru  had  adopted  since  her  independence  ;  and  in  this 
kw,  called  commercial  regulationSi  there  are  two  articles,  a  copy  of 
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which  his  excellency  the  Secretary  of  State  will  find  annexed  hereto, 
in  one  of  which  were  designated  the  ports  accessible  to  foreign  vessels 
proceeding  to  Peru  from  foreign  countries ;  while  in  virtue  of  the 
other  such  vessels  were  prohibited  from  entering  the  other  different 
ports,  or  the  porta  of  the  Ldbos  islands,  Huanapej  Huanra,  Hormigcu, 
and  the  other  islands  known  by  the  name  of  Guano  Idands.  This  regu- 
lation was  transmitted  by  the  ipinister  of  foreign  relations  to  all  the 
public  foreign  agents  residing  in  Lima,  together  with  a  note  in  which 
it  was  stated,  with  uncommon  deference,  that  this  being  the  first  law 
of  the  kind  which  had  been  enacted  in  Peru,  and  the  government  be- 
ing desirous  to  encourage,  by  the  most  proper  means,  traffic  and 
friendly  intercourse  with  other  nations,  it  would  receive  with  the 
greatest  pleasure  any  observations  which  said  agents  might  be  pleased 
to  make  on  the  subject  of  said  regulation.  Mr.  Larned  replied  by 
means  of  a  communication  addressed  to  the  minister  of  foreign  rela- 
tions, showing  himself  favorably  disposed  towards  the  new  law,  stat- 
ing that  his  government  would  see  with  satisfaction  the  facilities  thus 
afforded  to  commerce,  and  expressing  his  confidence  that  these 
facilities  would  in  future  be  increased.  On  that  occasion  Peru 
was  exercisins  her  sovereignty  over  the  Lobos  islands  with  energy, 
having  passed  a  law  prohibiting  all  vessels  coming  from  foreign  parts 
from  anchoring  there  ;  and  the  United  States  not  only  did  not  protest, 
but  the  American  representative  evinced  his  approbation  officially  in 
regard  to  this  very  law.  Nor  is  there  any  contradiction  in  the  con- 
duct of  Mr.  Larned  on  the  two  occasions  which  the  undersigned  has 
just  mentioned  ;  seeing  that,  in  September,  what  the  charge  d'af- 
faires of  the  United  States  required  of  the  Peruvian  government  was 
simply  that  it  might  continue  to  grant  permits  to  American  vessels  to 
fish  on  the  coasts  and  islands  of  the  republic,  whilst,  in  November, 
he  recognized  the  exclusive  sovereignty  of  Peru  over  the  Lobos  islands, 
and  those  other  islands  that  have  been  mentioned,  the  sovereignty  of 
which  he  had  never  pretended  to  call  into  question. 

In  regard  to  all  these  facts,  neither  of  the  parties  was  then  biased 
by  considerations  of  the  value  which  the  Lobos  islands  possessed  as 
deposits  of  guano  ;  for,  although  the  manure  was  used  on  the  coast  of 
the  republic,  it  had  not  yet  become  an  important  article  of  exporta- 
tion. The  Peruvian  government  prohibited  fishing  off  the  islands, 
with  the  very  justifiable  object  of  preserving  this  branch  of  industry 
exclusively  for  national  vessels,  and  prohibited  those  vessels  coming 
from  foreign  parts  from  anchoring  there,  in  order  that  the  islands 
might  not  be  converted  into  headquarters  for  smugglers ;  a  powerful 
reason  this  for  inducing  Peru  to  seek  to  preserve  at  all  times  her  ex- 
clusive jurisdiction  over  said  islands,  and  for  showing  herself  always 
anxious  to  defend  the  same. 

In  1841  Kuano  began  to  be  exported  to  Europe  and  to  the  United 
States ;  and  the  Peruvian  government,  as  proprietor  of  the  deposits 
which  were  to  be  found  on  the  coast  and  islands  of  the  republic,  pro- 
hibited by  its  decrees  of  March  2  and  May  10,  1842,  both  foreign 
and  national  vessels  from  exporting  guano  without  having  previously 
obtained  a  licence  from  saia  ffovernment :  and  from  that  time  the 
latter  did  not  allow  guano  to  oe  shipped  except  from  the  islands  of 
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Chincba,  suspending  the  permit  which  it  had  granted  before  to  national 
vessels  to  ship  guano  at  the  Lobos  and  other  islands.  These  decreea 
of  the  Peruvian  government,  which  have  been  strictly  observed  for  the 
last  ten  years,  constitute  other  acts  of  sovereignty  and  jurisdiction 
exercised  by  Peru  in  the  Lobos  islands.  The  United  States  did  not 
protest  against  those  decrees;  and  although  his  excellency  Mr. 
Webster  does  not  affirm  that  such  would  have  been  the  case  had 
those  decrees  been  made  known  to  the  American  government,  he  as- 
serts that  the  latter  did  not  become  acquainted  with  their  existence 
until  lately,  when  they  appeared  among  the  documents  presented  ta 
the  British  Parliament  on  the  subject  of  the  Lobos  islands.  The  un- 
dersigned regrets  more  than  any  one  else  the  scarcity  of  informatioi> 
from  which  the  Department  of  State  has  suffered  in  regard  to  thia 
matter,  and  which  has  been  the  cause  of  serious  injury  done  to  Peru, 
and  about  which  he  will  probably  have  occasion  to  speak  in  future  ; 
but  he  begs,  on  his  own  part,  to  assure  the  Secretary  of  State  that 
these  decrees  could  not  but  have  been  known  to  the  charg6  d'affaires 
of  the  United  States  at  Lima,  because  they  were  published  in  the 
Register  of  Laws  and  other  official  acts  of  Peru,  of  which  Mr.  Pickett, 
as  a  public  agent,  was  bound  to  take  notice ;  and  because  the  latter 
could  not  have  done  otherwise  than  to  have  procured  all  the  necessary 
data  in  connexion  with  a  subject  which,  at  that  time,  engrossed  a  great 
deal  of  public  attention  in  Lima,  especially  among  foreigners.  The 
undersigned  has  yet  other  reasons  for  believing  that  all  the  Peruvian 
laws  relative  to  guano,  the  prohibition  to  ship  guano  in  the  islands 
without  a  permit,  and  the  subsequent  decrees  of  1842,  have.been  made 
known  to  the  government  of  the  United  States  before  now.  In  1860, 
Mr.  Clayton,  the  Secretary  of  State,  addressed  some  communications  on 
the  subject  of  the  guano  trade  to  this  legation,  after  having  had  several 
official  conversations  withSenorTirado,thenmini8ter  of  Peru,  the  object 
of  which,  on  the  part  of  the  former,  was  to  induce  the  Peruvian  govern- 
*  ment  to  abolish  the  restrictions  imposed  on  this  traffic  in  1842,  asking 
that  the  guano  might  be  sold  at  a  fixed  price  in  the  islands ;  and  in 
the  treaty  of  commerce  and  navigation  which  was  concluded  that  very 
year,  and  which  was  not  ratified  by  Peru,  Mr.  Clayton  took  care  to 
insert,  and  actually  did  insert,  an  article^  stipulating  for  an  equality^ 
of  treatment  in  behalf  of  American  citizens  and  American  vessels  in 
the  event  of  guano  being  sold  in  the  islands.  Moreover,  in  the  message 
of  the  President  of  the  United  States  to  the  Houses  of  Congress,  in 
December,  1860,  speaking  of  the  importance  of  the  guano  trade,  these 
words  occur:  '^lam  persuaded  that  in  removing  any  restraints  on 
this  traffic  the  Peruvian  government  will  promote  its  own  best  inter- 
ests," which  must  have  alluded  to  the  decrees  of  1842,  because  the 
only  restraints  now  existing  are  those  which  were  imposed  by  said  de- 
crees. These  facts  prove  very  clearly  that  the  prohibitory  laws  of 
Peru  had  fixed  the  attention  of  the  government  of  the  United  States 
before  now  ;  and  that  two  years  since  the  latter  had  no  right  to  pro- 
test against  those  prohibitions ;  because  if  such  ri^ht  had  existed,  why 
did  it  beg  that  the  guano  might  be  sold  in  the  islands,  or  why  did  it 
stipulate  for  an  equal  treatment  in  behalf  of  American  citizens  and 
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American  vessels,  isx  ease  the  'PeroviaiB  goverDment  should  alter  iti 
system  of  exportation  ? 

The  government  of  Peru  was  not  satisfied  with  the  simple  prohibi- 
tion of  1842  in  regard  to  the  Loboi?  islands ;  but  thinking  that  theii 
situation  rendered  them  very  muoh  exposed  to  be  eneroached  upon  bj 
any  vessels  that  might  wish  to  attempt  to  obtain  guano  clandestinely, 
it  has  had  from  that  time  a  ship  of  war  stationed  there,  and  cruizing 
ikbout,  in  order  to  enforce  respect  for  the  prohibitory  laws. 

In  1846  and  1^4*1  ^  with  a  view  of  ascertaining  as  correctly  as  possi- 
ble the  extent  of  the  guano  deposits,  their  respective  qualities,  and 
other  particulars  concerning  the  trade  in  this  article,  the  government 
appointed  a  commission  of  engineers  to  reconnoitre  all  uie  islands, 
from  those  of  Lobos  to  those  of  Ohinoha,  to  draw  up  plans  of  the 
same,  and  measure  the  deposits  of  guano.  And  subsequently,  in  por- 
euance  of  information  received  from  said  engineers,  and  in  order  that 
the  islands  ijiight  be  more  strictly  watched  over,  the  government  de- 
termined to  place  them  under  the  immediate  jurisdiction  of  the  au- 
thorities of  the  nearest  provinces  to  the  coast ;  for,  until  that  time, 
they  had  all  been  dependent  on  the  authority  of  the  commandant 
general  of  marine. 

These  are  the  repeated  acts  of  sovereignty  which  the  government 
of  Peru  has  performed  in  the  Lobos  islands ;  in  mentioning  them 
ithe  undersigned  does  not  mean  to  submit  the  validity  of  the  titles  of 
Peru  to  the  decision  of  this  government,  but  he  brings  them  forward 
to  show  that  they  are  of  such  nature  that  either  of  them  would  suffice 
to  give  to  thfi  government  of  Peru  as  indisputable  a  right  to  the  islands 
aforesaid  as  it  has  to  the  rest  of  the  territory  of  the  republic.  The  un- 
dersigned will  only  add,  that  the  actual  occupation  constitutes  of  it- 
self a  legitimate  title  of  the  sovereignty  of  Peru,  since  that  act  was 
accomplished  without  detriment  to  any  other  nation  ;  laying  aside  en- 
tirely the  fact  of  the  discovery,  and  the  consideration,  whether  the 
islands  had  or  had  not  been  abandoned  before  now  ;  and  that,  conse- 
quently, Peru  has  a  right  to  exclude  the  vessels  and  citizens  of  other 
nations  from  said  islands  unless  they  submit  to  the  conditiona  which 
she  may  think  proper  to  impose  upon  them. 

The  undersigned  fears  that  he  has  perhaps  trespassed  too  muoh  up- 
on the  time  of  his  excellency  the  Secretary  of  State  ;  let,  however, 
the  importance  of  the  subject,  and  the  necessity  under  which  he  has 
found  himself  to  perform  the  duties  imposed  upon  him  by  his  official 
position,  serve  as  nis  excuse.  The  ^int  at  issue  in  this  question  is 
not  a  few  tons  of  guano :  there  are  mvolved  in  it  the  rights  of  a  na- 
tion, small,  but  entitled  to  justice  on  the  part  of  other  nations,  and 
'especially  to  the  good  faith  and  deference  of  all.  The  undersigned, 
therefore,  concludes,  by  asking  his  excellency  the  Secretary  of  State, 
in  the  name  of  his  government,  that  the  government  of  tiie  United 
States  may  be  pleased  to  adopt  all  such  measures  as  it  may  deem 
proper  in  order  to  prevent  American  vessels  from  going  to  the  Lobos 
islands,  or  to  those  other  islands  belonging  to  the  republic  of  Peru, 
without  permission  of  that  government;  b^use  any  transgresaion  o' 
its  laws  would  draw  upon  the  individuals  guilty  of  such  the  penal^ 
designated  by  said  laws,  and  might  be  the  cause  of  engendering  senti- 
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mentfl  that  would  be  at  yariance  with  the  good  harmony  which  happily 
exists  between  the  two  countries. 

The  undersigned  renews  to  his  excellency  the  Secretary  of  State 
the  assurances  of  his  high  esteem  and  most  distinguished  considera- 
tion,  subscribing  himself  his  obedient  servant, 

JOAQ'N  Y  DE  OSMA. 
The  most  excellent  Sbcrbtart  of  State 

Of  ike  United  Stixtea. 


I  Mr^  Conrad  to  Mr.  J.  J.  de  Oama. 

Departmbnt  of  State, 
WaaUnglon^  October  9,  1852. 

The  undersigned,  Acting  Secretary  of  State  of  the  United  States, 
has  the  honor  to  acknowledge  the  receipt  of  the  note  of  Mr.  de  Osma, 
envoy  extraordinary  and  minister  plenipotentiary  of  the  republic  of 
Pern,  of  the  7th  instant,  containing  an  exposition  of  the  claim  of  that 
republic  to  the  Lobos  islands. 

The  undersigned  has  not  yet  had  time  to  examine  this  paper  with 
the  attention  which  its  importance  deserves,  and  willl  defer  replying 
to  it  until  this  government  shall  be  possessed  of  all  the  information 
on  the  subject  it  will  be  in  its  power  to  procure. 

In  the  meantime,  the  undersigned  is  directed  to  call  the  attention 
of  Mr.  de  Osma  to  another  matter  connected  with  this  subject.  Mr. 
de  Osma  is  aware  that  the  order  which  had  been  given  to  the  com- 
mander of  the  naval  forces  of  the  United  States  in  the  Pacific,  to  pro- 
tect Americam  vessels  in  the  exercise  of  the  right  to  take  guano  n^om 
the  Lobos  islands,  was  subsequently  revoked. 

The  undersigned  has  already  had  the  honor  to  explain  orally  to 
Mr.  de  Osma,  that  this  government  had  not  intended  by  the  revoca- 
tion of  that  order  to  abandon  its  own  claim  or  to  admit  that  of  Peru. 
But  that,  as  it  was  alleged  that  Peru  had  recently  taken  possession 
of  the  islands  and  asserted  her  jurisdiction  over  them,  and  as  the 
question  was  a  doubtful  one,  the  proper  solution  of  which  depended 
^    on  facts  in  regard  to  which  this  government  was  not  fully  informed, 
(    it  had  to  avoid  giving  any  cause  of  offence  to  Peru,  and  possibly  inter- 
rupting the  friendly  relations  between  the  two  governments,  deter- 
I    mined  to  waive  the  enforcement  of  any  rights  it  might  possess  until 
the  question  could  be  fully  investigated. 

Mr.  de  Osma  is  aware,  however,  that  a  number  of  vessels  belonging 

to  citizens  of  the  United  States  have  sailed  for  the  Lobos  islands  under 

the  belief  (in  part  occasioned  by  the  act  of  this  government)  that  they 

,  would  be  protected  in  their  right  to  take  guano  therefrom.     What  iis 

to   be  done  with  these  vessels  ?    The  charg^  d'affairs  of  the  Unted 

States  at  Lima  has  informed  this  department,  in  a  despatch  of  the  7th 

of  August  last,  that  they  would,  at  the  option  of  their  captains,,  sail 

for  another  destination,  or  be  chartered  by  the  agents  ofthe  Peruvian 

government  to  carry  guano  to  the  United  States  or  England.    But 
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the  owners  or  charterers  of  these  vessels  were  not  induced  to  send 
them  on  this  distant  voyage  merely  on  account  of  the  freight  the^ 
might  earn ;  and  it  is  feared  that  in  some  cases  the  freight  on  the 
guano  at  the  customary  rates  will  not  even  reinhurse  them  for  their 
actual  outlay,  including  the  charter  parties,  outfit,  &o.  Besides,  it 
has  been  reported  to  this  department  (whether  correctly  or  not  the 
undersigned  is  unable  to  say)  that  some  of  the  parties  engaged  in  thii 
adventure,  supposing  they  would  he  allowed  to  load  with  guano  on 
their  own  account,  have  made  contracts  to  deliver  it  at  prices  much 
below  its  ordinary  market  value. 

The  undersigned  is  directed  to  say  to  Mr.  Osma  that  this  govern- 
ment deeply  sympathizes  with  these  persons,  and  feels  it  a  duty 
incumbent  on  it  to  do  all  in  its  power  to  enable  them  to  realize  their 
just  expectations.  The  undersigned,  therefore,  begs  leave  to  express 
the  hope  that  these  vessels,  that  is  to  say,  those  which  sailed  (or  had 
orders  to  sail,  which  could  not  be  countermanded  before  sailing)  for 
the  Lobos  islands  in  the  interval  between  the  12th  day  of  June  (the 
date  of  the  letter  communicating  the  order  to  Commodore  McCanley, 
referred  to)  and  the  24th  day  of  August  last,  (when  the  revocation  of 
that  order  was  made  known,)  will,  under  all  tiie  circumstances  of  the 
case,  be  permitted  to  load  on  their  own  account.  The  undersigned 
submits  that  this  concession  on  the  part  of  Peru  would  be  but  a  pro- 
per return  for  that  comity  and  forbearance  which  this  government  has 
exhibited  in  reference  to  this  subject.  On  the  other  hand,  it  must  be 
apparent  that,  in  case  these  vessels  should  be  prevented  by  the  Peru- 
vian government  from  taking  their  cargo^  and  it  should  hereafter 
appear  that  this  was  a  wrongful  act  on  its  part,  their  owners  or  char- 
terers would  have  a  claim  for  indemnity  against  Peru,  which  this 
government  would  be  bound  to  enforce. 

The  undersigned  would  also  suggest  that  such  a  proceeding,  while 
it  would  not  diminish  the  desire  or  the  obligation  of  this  government 
to  do  full  justice  to  Peru  in  reference  to  this  question,  would,  by  com- 
plicating it  with  private  interests,  and  the  feelings  growing  out  of 
them,  retard,  if  it  should  not  seriously  embarrass,  its  nnal  and  satis* 
factory  adjustment. 

The  undersigned  requests  the  favor  of  a  speedy  answer  to  this  pro- 
position, and  avails  himself  of  this  occasion  to  offer  to  Mr.  de  Osma 
a  renewed  assurance  of  his  very  high  consideration. 

0.  M.  CONKAD. 

Senor  Don  J.  J.  db  Osma^  cfec,  {fee.,  dtc. 


Mr.  Clay  to  Mr.  Webster. 

(No.  111.)  Legation  op  the  Unitkd  States, 

Lima,  October  11,  1852. 

Sir  :  Mr.  William  Miles  arrived  in  Lima  on  the  1st  instant,  mm 
delivered  to  me  your  despatch  dated  August  30,  together  with  the  d^r 
uments  annexed  to  it. 
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His  arrival  had  the  effect  of  quieting  this  excited  public,  particu- 
larly as  it  was  apparent  from  your  note  to  Mr.  Osma  of  the  21st  of 
August,  (published  here  in  translation,)  that  the  government  of  the 
United  States  would  enter  into  negotiations  upon  the  subject  of  the 
Lobos  islands,  and  not  take  possession  of  them  by  a  coup  de  main^  as 
many  supposed  would  be  the  case. 

The  government  and  people  of  this  republic  now  confidently  hope 
that  the  United  States  will  recognize  the  dominion  of  Peru  over  those 
islands  ;  and  they  have  reason  to  think  so,  for  the  title  of  the  repub- 
lic to  them  becomes  more  manifest  the  further  it  is  examined  into. 

From  the  first  moment  the  news  was  received  in  Lima  that  vessels 
were  being  chartered  in  the  United  states  to  take  guano  from  the  Lobos 
islands,  my  object  has  been  to  prevent  any  collision  between  them  and 
the  Peruvian  authorities  and  forces  stationed  there.  I  addressed  letters 
to  Commodore  McCauley  at  Valparaiso  on  the  *18th  of  August  and  18th 
September,  urging  him  to  come  to  Callaointhe  ''Earitan/'  to  consult 
with  me  upon  the  steps  most  proper  to  be  taken  by  him  under  the  cir- 
cumstances, and  had  prepared  a  notice  to  the  masters  and  captains  of 
the  vessels  referred  to^  warning  them  not  to  attempt  to  take  guano 
from  the  islands  by  force,  which  I  was  on  the  point  of  sending  off, 
when  the  receipt  of  your  despatch  made  it  necessary  to  change  some- 
what  its  phraseology.  Having  done  so,  I  forwarded  fifty  copies  of  the 
printed  warning  enclosed  herewith  to  the  Lobos  islands,  to  be  handed 
to  the  captains  of  the  vessels  as  they  may  arrive ;  and  I  trust  that  it 
may  prevent  any  attempt  on  their  part  to  take  forcible  possession  of 
the  guano  upon  them.  This  I  conceived  was  the  best  that  could  be 
done,  in  the  absence  of  a  ship-of-war  of  the  United  States. 

I  have  been  just  informed  that  the  Commodore  was  to  leave  Valpa- 
raiso on  the  3d  instant.  The  Earitan  may,  therefore,  be  expected  to 
arrive  at  Callao  in  a  day  or  two.  I  shall  advise  the  Commodore  to 
sail  immediately  for  the  Lobos  islands. 

I  have  never  doubted  the  validity  of  the  claim  of  Peru  to  the  pos- 
session and  exclusive  jurisdiction  in  the  islands  of  Lobos  de  Tierra 
and  Lobos  de  Afnera,  and  feel  confident  that  such  will  ultimately  be 
the  decision  of  the  government  of  the  United  States,  when  the  ques- 
tion shall  be  investigated  and  the  proofs  shown  by  Peru  duly  weighed. 
And  as  it  is  the  intention  of  the  President  to  give  the  subject  a  fair 
consideration,  I  addressed  the  note  (a  copy  of  which  is  annexed)  dated 
the  4th  instant,  to  the  minister  of  foreign  affairs,  in  order  to  give 
this  government  the  opportunity  of  exhibiting  all  the  documents  and 
other  evidence  in  its  possession  bearing  upon  the  subject. 

I  did  so  with  a  view  to  the  prompt  adjustment  of  the  question,  al- 
though it  is  not  usual,  in  cases  of  contested  title,  for  the  party  in  pos- 
session to  be  called  on  to  produce  evidence  to  substantiate  his^  right. 

Late  on  the  9th  instant  I  received  a  note  from  Mr.  Tirado,  in  which, 
after  stating  that  the  shortness  of  the  time  (before  the  departure  of 
the  steamer  to-morrow)  would  not  permit  him  to  return  an  answer 
containing  a  thorough  examination  of  the  question  of  title  to  the  Lo-» 

^See  aooomponiment  to  No.  107. 
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bos  islands,  he  confines  his  remarks  to  the  correspondence  which  took 
place  between  Mr.  Larned  and  the  Peruvian  government  in  1833,  rel- 
ative to  the  decree  of  the  6th  of  September  of  that  year,  prohibiting 
foreign  vessels  from  fishing  and  catching  seals  on  the  coasts  and 
islands  of  Peru.  As  reference  is  made  to  this  subject  in  your  letter  of 
the  21st  of  August  to  Mr.  Osma,  and  also  in  the  instructions  contained 
in  despatch  No.  30,  from  the  department,  it  may  not  be  out  of  place 
to  ofier  a  few  observation^  upon  Mr.  Larned's  proceedings  in  the  mat- 
ter. 

The  Peruvian  government,  after  taking  the  opinion  of  the  Attorney 
General,  issued  the  decree  of  the  6th  of  Septemoer,  in  consequence  of 
the  complaint  of  Nicolas  Antonio  Dias,  a  citizen  of  Peru,  against  the 
abuses  committed  by  foreigners  in  fishing  on  the  coasts  and  islands  of 
the  republic  to  the  injury  of  its  citizens  engaged  in  similar  opera- 
tions.— (See  documents  enclosed  herewith.) 

On  the  30th  of  September,  1833,  Mr.  Larned  addressed  a  note  to 
the  minister  of  foreign  affairs  concerning  the  decree  ;  and  from  the 
tenor  of  his  despatch  No.  86,  dated  November  8,  1833,  to  the  Secre- 
tary of  State,  it  would  appear  that  he  probably  had  held  several  in- 
terviews previously  with  the  Peruvian  minister  of  foreign  affairs  on 
the  subject. 

In  that  despatch  he  says :  '^  Although  I  am  aware  that  the  decree 
prohibiting  the  taking  of  seals,  &c.,  will  soon  become  a  dead  letter, 
and  that  it  cvtdd  not  be  resisted  on  the  score  of  rights  I  yet,  principally 
in  consequence  of  a  proposition  from  the  minister  to  this  effect,  concluded 
to  address  him  thereon,  for  he  gave  me  ground  to  hope  that  our  citizens 
should  be  exempted  from  its  operation.'* 

Here,  then,  is  a  virtual  acknowledgment  by  the  chargg  d'affaires 
of  the  jurisdiction  of  the  Peruvian  nation  over  the  coasts  and  islands, 
inasmuch  as  he  admits  that  he  could  not  resist  the  decree  on  the  scare 
of  right;  and  it  is  jprobable  that  he  made  the  same  avowal  to  the  min- 
ister of  foreign  affairs,  since  he  says  that  he  concluded  to  address  the 
said  note,  principally  in  consequence  of  a  proposition  from  the  minister 
to  this  effect.  Such  a  proposal  would  most  certainly  never  have  been 
made  to  him  by  the  Peruvian  minister,  unless  with  the  understanding 
that  the  right  of  sovereignty  of  Peru  in  the  coasts  and  islands  was  not 
disputed .  Indeed ,  the  commandant  general  of  the  marine,  in  his  note  to 
the  minister  of  war,  dated  July  6, 1833,  gives  as  one  of  the  reasons  for 
issuing  thedecree ,  that  it  appeared  to  him  indispensable  to  cut  up  the  abuse 
in  fishing  and  taking  seals  by  the  roots ;  seeing  that,  if  it  were  tolerated, 
they  (the  Americans)  might  allege  a  right  to  thai  national  industry y 
thereby  depriving  the  State  of  the  duties  they  ought  to  pay  on  the  ex- 
portation of  the  skins  and  oil  of  theLobos  which  they  take  in  their  vessels. 
The  right  of  levying  duties  presupposes  a  right  of  sovereignty  ;  and 
therefore,  in  the  conferences  of  Mr.  Larned  with  the  minister  on  the 
subject  of  the  decree,  the  right  of  Peru  to  the  Lobos  islands  was  prob- 
ably not  doubted. 

The  terms  also  used  by  Mr.  Larned,  in  his  note  of  the  30th  of  Sep> 
tember,  go  far  to  confirm  the  supposition  that  he  thought  the  right 
of  Peru  to  the  islands  indisputable. 

He  says  that  he  had  ''seen  with  great  regret"  the  publication  c^* 
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the  decree,  '*  as  amongst  foreigners,  the  citizens  of  the  United  States 
are  almost  the  only  ones  who  here  pursue  this  occupation.  I  cannot 
but  consider  this  prohibition  as  particularly  levelled  at  them,  and  in 
this  light  it  will  undoubtedly  be  viewed  by  the  government  of  those 
States,  and  therefore  be  looked  upon  as  a  prof  of  an  unfriendly  dis- 
position on  the  part  of  Peru  towards  their  citizens;  more  particularly 
as  the  pursuit  by  them  of  this  branch  of  industry"  (catching  am- 
phibious and  cetaceous  animals)  ^'  on  the  shores  of  Peru  can  be  of  no 
injury  to  her  own  citizens,  inasmuch  as  they  are  not  engaged  in  it, 
except  perhaps  to  a  very  limited  extent ;  and  if  they  were  to  a  much 
greater,  the  long  line  of  desert  coast  possessed  by  her  and  its  innu- 
merable creeks,  bays,  and  havens  would  aiford  ample  room  for  the 
whole  to  follow  this  harmless  avocation  with  undiminished  ad- 
vantage." 

It  is  evident  from  this  that  Mr.  Larned  considered  the  Peruvian 
nation  as  the  proprietor  of  the  soil,  and  that  the  citizens  of  the  United 
States  fished  and  caught  seals  on  the  coasts  and  islands  of  Peru  by 
sufferance^  for  he  only  tells  the  minister  that  the  prohibition  would 
be  regarded  as  a  proof  of  an  unfriendly  disposition  on  the  part  of 
Peru,  and  does  not  declare  that  it  was  not  authorized  to  issue  it. 
The  terms  ^^  unfriendly  disposition"  are,  as  it  appears  to  me,  only  in 
strictness  applicable  to  cases  where  the  possessors  of  property  inhibit 
to  others  the  continued  innocent  use  of  it. 

Moreover,  it  is  to  be  observed,  Mr.  Larned  does  not  use  the  word 
/)ro/c«nn  his  letter ;  he  says,  on  the  contrary,  "I  have  to  request^ 
therefore,  in  the  name  of  my  government,  that  the  decree  in  question 
mayjbe  reconsidered,"  not  rescinded  or  annulled,  "or  so  far  modified 
as  to  permit  to  the  citizens  of  the  United  States  the  pursuit  of  an 
occupation  which  they  have  been  aUotoed  quietly  to  follow  for  a  num- 
ber of  years  to  their  advantage,  and  it  is  believed  without  injury  to 
Peru." 

The  form  of  a  request,  adopted  by  Mr.  Larned,  is  tantamount  to  an 
acknowledgment  that  the  coasts  and  islands  were  under  Peruvian 
jurisdiction  ;  and  the  use  of  the  words  permit  and  allow  the  continuance 
of  the  occupation  of  fishing  and  catching  seals  is  an  implied  admis- 
sion that  the  government  possessed  the  right  to  prevent  and  obstruct^ 
at  will,  the  pursuit  of  it  by  our  citizens.  The  words  import  that  he 
was  asking  a  favor^  not  asserting  a  right.  Had  the  latter  been  his 
object,  he  should  have  used  the  word  protest ,  and,  taking  higher 
ground,  have  warned  the  Peruvian  government  not  to  interfere  with 
or  molest  the  fishermen  of  the  United  States.  If  he  were  protesting, 
or  remonstrating,  he  certainly  employed  the  mildest  lan'guage  ever  used 
for  the  purpose  of  maintaining  a  right. 

But  perhaps  the  most  conclusive  proof  that  Mr.  Larned  did  not 
deny  the  jurisdiction  of  Peru,  is  to  be  found  in  the  following  sen- 
tence :  ''If  the  abuses  which  the  decree  sets  forth  have  been  practised, 
let  them  be  repressed  by  such  regulations  as  may  be  thought  necesssary 
and  proper  ;  but  do  not  let  them  serve  as  a  ground  for  depriving  the 
innocent  pursuer  of  this  adventurous  business  of  his  accustomed  places 
of  reaort." 

Unless  Mr.   Larned  admitted  that  the  Per^vian  government  pos- 
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sessed  an  undoubted  title  to  the  islands  and  coast,  he  would  scarcelj 
have  suggested  that  it  should  issue  regulations  to  repress  the  abuse? 
complained  of,  or  for  any  other  purpose.  The  note  of  Mr.  LarneJ 
can,  therefore,  scarcely  be  considered  a  protest,  or  even  a  remonstrance, 
against  the  right  of  the  Peruvian  government  to  exercise  the  attri- 
butes of  sovereignty  and  dominion  in  the  islands  along  its  coasts. 

On  the  13th  of  March,  1834,  the  minister  of  foreign  affairs  replied 
to  Mr.  Larned's  note  above  referred  to  as  follows:  ''The  coasts  and 
the  islands  of  Peru  being  the  property  of  the  republic,  the  govern- 
ment possesses  the  faculty  of  prohibiting  to  foreigners  their  use 
whenever  it  may  think  proper.  The  citizens  of  the  United  States, 
therefore,  cannot  complain  of  a  measure  the  sole  object  of  which  is  to 
reserve  exclusively  to  Peruvians  this  branch  of  industry  to  provide  for 
their  wants  and  give  a  greater  extent  to  their  infant  commerce.  If 
the  fishery  of  cetaceous  and  amphibious  animals  on  our  coasts  and 
islands  were  conceded  to  foreigners,  they  might,  after  the  lapse  of  some 
time,  found  rights  upon  such  concessions  which  could  not  afterwards 
be  suspended  without  grave  disputes.  History  is  replete  with  ex- 
amples of  the  lameDtable  consequences  of  indiscretions  even  less  than 
that  involved  in  the  concession  asked  for  at  present.  Although  our 
fishery  is  at  present  of  little  value,  it  must  increase  in  proportion 
with  all  the  other  branches  of  industry,  and  it  will  increase  more  rap- 
idly if  our  fishermen  had  no  one  to  compete  with  them."  (See  copy 
of  the  note  annexed.) 

The  Peruvian  government,  therefore,  refused  to  accede  to  the  request 
of  Mr.  Lamed,  that  the  citizens  of  the  United  States  should  be  allowed 
to  continue  in  the  undisturbed  enjoyment  of  fishing  and  catchinc  seals 
on  the  coasts  and  islands  of  Peru,  and  there  is  nothing  on  record  in 
this  legation  to  show  that  he  replied  to  the  note  of  the  minister. 

On  the  6th  of  November,  1833,  the  Peruvian  government  published 
new  commercial  regulations,  by  the  twentieth  article  of  which  it  is 
provided  that ''  if  any  vessel  coming  from  abroad  shall  anchor  in  other 
ports,"  (than  the  ports  of  entry  mentioned  in  article  nineteen,)  '*  or 
m  the  islands  of  LoboSj  Huaiiape,  Huanra,  Hormigas,  and  others, 
known  by  the  name  of  guano  islands,  it  shall  be  confiscated,  together 
with  the  cargo,  if  belonging  to  the  captain  or  to  the  passengers,  if 
they  knowingly  contravened  this  article." 

This  decree  was  communicated  to  the  charge  d'affaires  oi  the  United 
States  by  the  minister  of  foreign  affairs  on  the  18th  of  Decenai- 
ber,  1833,  (see  a  copy  of  the  note  annexed;)  and  notwithstanding  that 
in  so  doing  he  requested  that  Mr.  Larned  would  make  any  observa- 
tions upon  it  he  might  think  proper,  the  latter  does  not  appear  to  have 
made  a  written  reply,  and  certainly  did  not  object  to  the  Lobos  islands 
being  embraced  within  its  prohibitory  provisions.  Neither  did  he 
take  notice  of  the  exception  made  of  those  islands  in  the  decree  in  any 
of  the  despatches  subsequently  addressed  by  him  to  the  Department  o: 
State.  The  measure  appears  to  have  been  acquiesced  in  both  by  tb^ 
charge  d'affaires  and  the  government  of  the  United  States,  as  there  i? 
nothing  to  the  contrary  on  record  in  the  archives  of  the  legation. 

It  is  also  certain  that  since  the  publication  of  the  prohibition,  no' 
nearly  twenty  years  ago,  no  vessel  belonging  to  citizens  of  the  United 
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States  has  gone^  openly,  to  any  of  the  islands  on  the  coast  of  Peru  for 
the  purpose  of  killing  seals  without  having  a  license  from  the  author- 
ities. Some  few  years  ago  a  citizen  of  the  United  States  obtained  a 
license  from  the  custom-nouse  at  Payta  to  take  a  few  seals  at  the 
Lobos  islands  ;  and  that  is  the  only  instance  I  have  any  knowledge  of 
in  which  such  permission  has  been  granted. 

I  have  entered  somewhat  fully  into  this  subject  in  order  that  the 
department  might  be  informed  of  what  took  place  between  Mr.  Lamed 
and  the  Peruvian  minister  of  foreign  affairs  on  the  occasion  referred 
to.  I  am  aware  that  my  remarks  are  favorable  to  the  title  of  Peru, 
and  they  are  made  because  it  is  proper  that  the  question  should  be 
conscientiously  investigated  ;  because  I  know  that  the  government  of 
the  United  States  would  not  enforce  a  claim  to  anything  which  it  was 
not  fairly  entitled  to  ;  and  because  it  is  my  duty  to  prevent  it  from 
falling  into  error  in  a  question  which  its  sense  of  justice  will,  sooner 
or  later,  induce  the  government  to  decide  in  favor  of  Peru. 

The  minister  of  foreign  affairs  not  having  had  time  to  collect  the 
documentary  and  other  evidence  which  he  informs  me  he  can  produce 
to  establish,  conclusively,  the  right  of  Peru  to  the  Lobos  islands,  and 
having  informed  me  of  his  intention  to  address  a  note  to  me  explain- 
ing, in  detail^  the  grounds  on  which  the  Peruvian  government  claims 
that  right,  I  shall  be  compelled  to  detain  Mr.  Miles  until  the  26th  of 
this  month,  by  which  time,  I  do  not  doubt,  I  shall  have  obtained  all 
the  information  requested  in  your  despatch  necessary  to  the  final  ad- 
justment of  this  important  question. 

I  think  I  can  assure  the  President  that  the  twenty  vessels,  men 
tioned  in  the  list  annexed  to  despatch  No.  30  as  having  sailed  for  the 
Lobos  islands  to  take  in  guano,  will  all  be  freighted  by  the  Peruvian 
government  to  take  guano  to  the  United  States  or  to  England,  at  the 
rates  stipulated  in  their  present  charter  parties,  provided  the  captains 
or  supercargoes  be  willing  to  accept  the  terms.  I  have  also  little 
doubt  that  I  can  obtain  the  same  conditions  for  the  vessels  said  to  have 
been  chartered  by  Mr.  Jewett  and  others,  in  the  Pacific,  for  the  same 
destination. 

I  beg  leave  to  say,  in  conclusion,  that  Mr.  Miles  has  been  of  great 
assistance  to  me  in  the  matter  under  consideration. 

He  informs  me  that  he  received  the  duplicate  order  to  Commodore 
McCauley,  forwarded  by  the  Navy  Department  to  Payta,  and  left  it 
at  the  Lobos  islands. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

J.  RANDOLPH  CLAY. 

Hon.  Dakiel  Webster, 

Secretary  of  Stait. 


Digiti 


zed  by  Google 


88  ALFRED   O.    BElfSOlf. 

Lkqatiow  op  the  United  States  op  America, 

Lima  J  Peru,  October  1,  1852. 
To  the  masters^  captains  or  owners  of  vessels  belonging  to  citizens  cf 

the  United' States: 

Whereas  it  appears,  from  information  received  at  this  legation  fron 
the  United  States  of  America,  that  a  number  of  vessels  belonging  U: 
citizens  of  the  Union  have  been  chartered  to  proceed  to  the  islands  oi 
Lobos  for  the  purpose  of  taking  in  cargoes  of  guano,  under  the  idea 
that  those  islands  are  not  unaer  the  dominion  of  any  nation,  and 
consequently  that  they  are  open  to  the  commerce  of  the  world  ;  and 
whereas  the  government  of  reru  claims  the  exclusive  sovereignty  and 
property  in  the  said  islands,  and  has  sent  armed  vessels  and  troops  to  pro- 
tect and  defend  them  ;  and  whereas  full  instructions  have  been  trans- 
mitted to  this  legation,  from  the  government  of  the  United  States  of 
America,  upon  the  subject  of  the  islands  of  Lobos  ;  and  whereas  any 
attempt  on  the  part  of  the  citizens  of  the  United  States,  or  by  the 
vessels  belonging  to  them,  to  take  guano  forcibly  from  those  islands 
must,  under  the  circumstances,  be  considered  unwarrantable  and  illegal, 
inasmuch  as  our  citizens  are  not  justified  in  using  aggressive  measures 
in  the  prosecution  of  commerce,  the  Secretary  of  State  having  de- 
clared that  no  '^  countenance  will  be  given  to  the  authors  of  stich 
enterprises,  claiming  to  be  citizens  of  the  United  States,  who  may 
undertake  to  defend  themselves  or  their  vessels  by  force  in  the  pro- 
secution of  any  commercial  enterprises  to  those  islands.  Such  acts 
would  be  acts  of  private  war,  and  their  authors  would  thereby  justly 
forfeit  the  protection  of  their  own  government:" 

Now,  therefore,  the  undersigned  charge  d'affaires  of  the  United 
States  of  America  to  the  republic  of  Peru,  having  in  view  the  inte- 
rests of  both  nations,  and  being  desirous  of  preventing  any  collision, 
encounter,  or  dispute  between  the  masters,  captains,  and  crews  of 
vessels  belonging  t«  citizens  of  the  United  States,  arriving  at  the 
said  islands  of  Lobos,  and  the  Peruvian  authorities  and  forces  sta- 
tioned there,  hereby  warns  the  said  masters,  captains,  and  crews  to 
abstain  from  using  any  acts  of  violence  or  force  to  obtain  guano  from 
the  said  islands ;  but,  on  the  contrary,  if  duly  notified  by  the  autho- 
rities not  to  load  guano  there,  that  they  proceed  with  their  vessels  to 
other  destination,  or  to  the  port  of  Callao,  where  they  wHl  be  dmrtered 
in  due  form  by  the  agents  of  the  Peruvian  government  to  carry  guano 
for  its  account,  or  where  they  can  await  the  further  orders  of  the 
owners  of  their  vessels,  if  it  b«  the  will  of  said  masters  or  captains  so 
to  wait,  in  preference  to  accepting  a  charter. 

J.  BANDOLPH  CLAY. 


Legation  op  the  United  States, 

Limay  September  18,  1853. 

Sir:  I  wrote  to  you  on  the  18th  ultimo,  respecting  the  question  of 
the  Lobos  islands,  and  mentioned  that,  in  my  opinion,  the  presence  of 
a  vessel  of  war  of  the  United  States  was  requirea  at  the  port  of  Callaa 
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Since  that  time  the  public  mind  in  Lima  was  apparently  qniet  until 
the  receipt  of  the  two  letters  of  the  Secretary  of  State  in  relation  to 
the  Lobos,  and  the  comments  thereon,  published  in  the  American 
papers,  stating  that  orders  would  be  sent  to  you  to  protect  the  vessels 
belonging  to  citizens  of  the  United  States  which  might  go  to  those 
islands  to  load  with  guano.  This  news  has  produced  the  most  violent 
articles  in  the  newspapers  published  in  this  capitol,  against  the  gov- 
ernment and  citizens  of  the  United  States,  and  one  in  particular  ap- 
peared in  the  "Comercio"  of  last  night,  calling  on  the  people  of 
Lima  to  attack  the  persons  and  property  of  the  North  Americans  resi- 
dent in  Lima,  and  to  kill  them  before  any  Peruvians  should  be  killed 
at  the  islands  ;  that  is,  to  put  us  here  to  death  t'>  serve  as  a  warning 
to  our  countrymen  who  may  visit  the  Lobos.  Such  articles  would  not 
be  tolerated  in  civilized  countries,  and  are  considered  by  the  citizens 
of  the  United  States  likely  to  lead  to  the  most  deplorable  results,  by 
exciting  the  lower  classes  to  put  the  threats  in  execution.  I  there- 
fore deem  it  to  be  my  imperative  duty  to  address  you  again  and  request 
that  a  vessel  of  the  squadron  under  your  command  may  come  to 
Callao,  to  be  in  readiness  to  protect  the  persons  and  property  of  the 
citizens  of  the  United  States  resident  here  and  elsewhere  in  Peru,  in 
case  of  emergency. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 

Commodore  C.  S.  McCauley, 
Commanding-in-chief  the  U,  8,  Naval  forces^  Pacific  ocean. 


Legation  of  the  United  States, 

Lima,  October  4,  1852. 

The  undersigned,  charge  d'affaires  of  the  United  States,  has  the 
honor  to  transmit  to  his  excellency  Don  Jose  Manuel  Tirade,  minister 
of  foreign  affairs,  a  copy  of  the  note  addreised,  on  the  21st  of  August 
last,  by  the  Secretary  of  State,  to  the  charge  d'affaires  of  Peru,  at 
W&^hington,  in  reply  to  those  of  the  latter  dated  June  26,  July  3, 
and  August  9,  1852. 

In  the  notes  referred  to,  Mr.  Osma  claimed  for  his  government  the 
exclusive  jurisdiction  over,  and  ri^ht  of  property  in,  the  islands  of 
Lobos,  denied  the  right  of  the  citizens  of  the  United  States  to  take 
guano  from  them,  and  protested  against  any  protection  being  given 
by  the  government  to  the  vessels  which  might  go  there  to  load  guano, 
or  for  any  other  purpose. 

It  is  not  the  intention  of  the  undersigned  to  add  any  arguments  at 
present  to  the  very  lucid  exposition  made  by  the  Secretary  of  State, 
of  the  right  to  trade  with  the  islands  of  Lobos,  acquired  by  the 
citizens  of  the  United  States  from  their  uninterrupted  resort  to  them 
during  a  long  series  of  years,  for  the  purpose  of  fishing  and  taking 
seals ;  and  which  shows  that,  by  such  customary  resort  of  its  citizens^ 
the  government  of  the  Union  can,  in  the  present  state  of  the  case. 
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exhibit  a  claim  to  the  possession  of  those  islands  at  least  equal  to  that 
of  Peru,  and  better  than  that  of  anj  other  nation. 

In  questions  of  this  kind,  arising  between  countries  whose  relations 
are  so  intimate,  it  is  proper  that  a  full  explanation  should  be  made 
by  both  parties  of  the  grounds  on  which  their  respective  claims  are 
based,  accompanied  by  the  evidence  necessary  to  elucidate  them,  so 
that  a  satisfactory  solution  may  be  attained  through  the  medium  of 
friendly  negotiation.  The  government  of  the  United  States  is  ani- 
mated with,  this  spirit  in  the  present  instance  ;  and  as  it  is  desirable 
that  the  question  should  be  definitively  adjusted  between  the  two 
governments  at  the  earliest  possible  date^  consistent  with  a  proper 
investigation  of  their  respective  claims,  the  undersigned  respectfully 
proposes  that  his  excellency  the  Minister  of  Foreign  Affairs  will  have 
the  goodness  to  communicate  the  facts,  documents,  and  other  testi- 
mony upon  which  the  Peruvian  government  founds  its  asserted  right 
of  exclusive  dominion  over  the  Lobos  islands. 

The  undersigned  profits  by  this  occasion  to  renew  to  his  excellency 
the  assurance  of  his  most  distinguished  consideration. 

J.  RANDOLPH  CLAY. 


Jose  Manuel  Tirado  to  J.  Randolph  Clay. 

[Tnntlation.J 

Lima,  October  9,  1852. 

The  undersigned,  Minister  of  Foreign  Relations,  has  the  honor  to 
inform  the  charge  d'affaires  of  the  United  States  that  he  has  received 
his  esteemed  note  of  the  4th  instant,  wherein  is  transmitted  to  him  a 
communication  made  by  his  excellency  the  Secretary  of  State  at  Wash- 
ington to  the  chargS  d'affaires  of  Peru,  on  the  21st  of  August  last, 
relative  to  the  jurisdiction  and  property  over  the  Lobos  islands. 

From  the  moment  that  the  government  of  the  United  States,  accord- 
ing to  the  concluding  terms  of  the  above-mentioned  note  frotn  his 
excellency  Mr.  Webster,  declared  that  no  protection  would  be  afforded 
to  any  vessels  that  attempted  to  convey  guano  from  the  islands  above 
mentioned,  either  by  physical  force,  or  to  carry  on  a  commercial  trade 
with  them,  and  declaring  at  the  same  time  that  such  proceedings 
would  be  considered  as  acts  of  piracy,  and  that  the  authors  thereof 
would  lose  the  protection  of  their  government,  he  cannot  do  otherwise 
than  acknowledge  the  regard  which  the  government  of  the  United 
States  manifests  for  the  rights  of  Peru,  which  is  in  truth  an  equitable 
action,  such  as  the  government  of  the  undersigned  cannot  but  properly 
appreciate. 

The  note  above  referred  to  is  confined  to  making  observations  in 
regard  to  the  right  which  certain  acts,  in  the  opinion  of  Mr.  Webster, 
confer  upon  American  citizens  and  vessels,  enabling  them  to  visit  these 
islands,  and  fish  in  their  vicinity,  expressing  the  opinion  at  the  same 
time  this  privilege  further  extended  to  the  exportation  of  guano. 
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The  undersigned  had  come  to  the  determination ,  from  the  first,  to 
delay  making  the  proper  response  to  the  note  of  the  4th  of  October, 
for  the  purpose  of  entering  into  a  thorough  examination  of  all  the 
arguments  advanced  in  the  note  of  the  Secretary  of  State,  in  order  to 

frove,  as  he  will  do,  the  exclusive  and  unquestionable  sovereignty  of 
'eru  over  the  Lobos  islands,  and  its  special  right  to  prohibit  among 
them  trade,  fishery,  and  the  exportation  of  guano  by  foreign  vessels, 
vrithout  distinction,  in  contravention  of  the  government  regulations. 

These  rights  are  sustained  by  a  mass  of  legal  proofs  and  documents 
worthy  of  confidence,  among  which  are  some  most  particularly  appli- 
cable to  the  commerce  and  shipping  of  the  United  States  in  these  seas. 
But  to  gather  this  vast  amount  of  evidence  will  require  the  collection 
of  all  these  data,  and  therefore  it  will  take  several  days  to  prepare  said 
thorough  reply. 

Nevertheless,  there  are  some  documents  of  importance  which  the 
undersigned  would  wish  to  be  brought  to  the  knowledge  of  the  gov- 
ernment of  the  United  States,  and  which  will  undoubtedly  produce  an 
alteration  in  the  opinion  which  it  has  formed  in  regard  to  this  matter, 
and  under  which  the  note  of  the  Secretary  of  State,  of  the  2d  of  August, 
-was  written ;  and  for  this  reason  the  undersiffned,  leaving  until  a 
future  oppoitunity  the  giving  of  a  more  full  and  extended  reply,  will 
Dot  confine  himself  to  the  mere  acknowledgment  of  its  receipt,  but  will 
also  call  attention  to  these  documents  here  provisionally  presented. 

Wherefore,  the  undersigned  will  not  immediately  enter  upon  a  de- 
tailed investigation  of  the  distinction  between  the  right  to  fish  in  the 
waters  adjacent  to  the  Lobos  islands,  and  that  of  the  exportation  of 
^uano,  even  in  the  supposed  case  that  the  right  of  fishery  should  have 
been  accorded  in  favor  of  vessels  of  the  United  States,  which  has  un- 
doubtedly never  been  the  case ;  nor,  in  like  manner,  will  he  on  the 
present  occasion  speak  of  the  rights  conferred  by  a  first  discovery,  nor 
of  the  virtual  and  actual  possession  held  by  Spain  and  Peru  of  territo- 
rial sovereignty,  admitted  by  treaties,  by  history,  and  by  universal 
consent;  and  lastly,  by  the  appointment  of  military  chiefs  for  the 
islands,  and  the  present  withdrawal  of  guano  therefrom,  facts  which 
are  sufficient  to  establish  rights  of  possession  in  an  indisputable  man- 
ner, according  to  maritime  law. 

All  these  circumstances  will,  at  the  proper  time,  be  ur^ed  as  so 
many  additional  and  logical  arguments  to  prove  the  exclusive  rights 
of  Peru. 

My  purpose,  which  is  restricted  within  the  documents  in  question,  is 
to  make  it  apparent  through  them,  that  even  that  right  to  visit  the  islands 
for  purposes  of  fishery  could  never  have  been  such  as  to  establish  a  right 
of  possession  ;  and  that  if  there  have  happened  instances  where  Ameri- 
can vessels  have  made  expeditions  of  this  kind,  these  were  not  authorized 
or  assented  to  as  a  right,  in  common  with  Peruvian  citizens  engaged 
in  the  same  industrial  pursuit.  Isolated  cases  should  not  establish  a  cus- 
tomary or  ordinary  right,  even  though  they  may  have  been  tolerated, 
as  the  charge  d'  afiaires  will  very  readily  admit.  But  the  annexed 
copies  prove  that  the  Peruvian  government  has  never  permitted  (as  is 
asserted  by  the  Secretary  of  State)  ^'  that  citizens  of  the  United  States 
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should  continue  to  engage  in  the  fishery  business,  and  that  it  has 
been  tacitly  allowed  to  them  for  a  number  of  years." 

These  copies  of  documents  are  mostly  extracted  from  the  records  and 
correspondence  conducted  during  the  year  1833  by  the  charge  d'affaires 
of  the  United  States,  Mr.  Samuel  Larned,  at  the  time  the  decree  was 
issued,  prohibiting  foreign  vessels  from  engaging  in  the  capture  of  ce- 
tacious  or  amphibious  animals  on  the  coasts  of  the  islands  of  Pern. 

After  this  decree  had  been  executed  and  promulgated,  the  aforesaid 
Mr.  Larned  signified,  in  his  note  of  the  30th  of  September,  1833,  that . 
he  could  not  look  upon  it  as  having  any  applic-ation  other  than  to 
vessels  of  the  United  States,  from  the  fact  that  they  alone  entered 
into  those  branches  of  the  fishery  business  in  said  localities  ;  a  circum- 
stance which  itself  alone  proves  that  the  intention  of  the  government 
was  not  to  acknowledge  the  further  continuance  of  a  business  actually 
carried  on  by  vessels  belonging  to  the  United  States.  His  excellency 
Mr.  Webster,  in  various  passages  in  his  note^  alludes  to  the  fact  that 
the  principle  upon  which  Mr.  Larned  founded  his  reclamation  in  that 
case  was  not  contested  ;  but  the  document  annexed  contains  a  true 
copy  of  the  note  which  was  addressed  to  Mr.  Larned,  in  reply,  on  the 
13th  of  March,  1834,  and  which  also  expressed  the  determination  of 
the  Peruvian  government  that,  in  future,  all  articles  prohibited  by 
its  decree  of  the  6th  of  September,  1833,  be  admitted.  It  is  to  be 
remarked  that  this  reply  of  the  minister  of  foreign  relations,  Senor 
Don  Jose  Maria  Corbacho,  was  specially  accorded  and  ordered  in  virtue 
of  a  decree  issued  by  the  president  of  the  republic  and  by  the  minis- 
ter of  the  treasury.  The  undersigned  has  had  the  honor  to  transmit 
the  original  said  decree,  and  the  pamphlets  issued  by  this  department 
in  which  the  correspondence  referred  to  is  contained. 

The  undersigned  will  invite  the  attention  of  the  charge  d'affaires 
to  certain  points  embraced  in  the  note  of  Mr.  Larned. 

In  the  first  place,  this  note  contained  no  reclamation  of  a  right,  in- 
asmuch as  the  arguments  upon  which  Mr.  Larned  based  his  applica- 
tion were  that  the  prohibition  of  fishery  was  to  be  considered  as  an 
evidence  of  an  unfriendly  feeling  towards  the  United  States  ;  and  be- 
cause citizens  of  the  United  States  could  not  prejudice  the  interests  of 
Peruvians  in  the  fishery  business^  from  the  fact  that  the  former  were 
80  little  interested  in  that  branch  of  industry.  Moreover,  Senor  Larned 
represented  that  the  cetacian  fishery  was  not  carried  on  along  the  shore 
of  the  main  land,  but  in  the  waters  surrounding  the  islands ;  a  cir- 
cumstance which  explains  the  distinction  between  the  fishery  business 
and  that  of  the  exportation  of  guano,  itbeing  understood  that,  as  they 
are  different  branches  of  industry,  the  undersigned  cannot  consent  to 
admit  the  right  of  fishery. 

Mr.  Larned,  at  the  close  of  his  note  above  referred  to,  concludes  by  re- 
questing a  reconsideration  of  the  decree  of  the  6th  of  September,  1833, 
and  that  this  be  followed  by  conceding  to  American  citizens  the  privi- 
lege of  fishing  under  proper  restrictions,  as  is  naturally  to  be  inferred 
from  the  language  of  his  concluding  sentences.  From  all  which  it  is 
supposed  that  he  solicited  anamicalue  concession,  and  never  intended 
to  assert  that  a  right  had  been  acquired;  a  concession  which  had  al- 
ready been  oflScially  and  definitively  refused. 
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From  that  period  SeBor  Larned  kept  silent  about  the  matter  ;  and 
the  right  of  Peru  to  prohibit  fishery  in  the  islands  was  sanctioned 
anew  by  the  acknowledgment  and  implied  assent  of  the  legation  of 
the  United  States  at  Lima. 

Subsequently  to  the  decree  of  the  6th  of  September,  1833,  there  wa» 
issued,  on  the  6th  of  November  of  the  same  year,  a  commercial  regula- 
tion ;  and  in  the  twentieth  article  thereof,  foreign  vessels  were  pro- 
hibited, positively  and  expressly,  from  approaching  to,  or  trading  at, 
the  Lobos  islands. 

This  regulation  was  officially  communicated  to  the  diplomatic  agents 
and  consular  functionaries  of  foreign  powers,  and  the  undersigned  ha9 
the  honor  to  transmit  herewith  a  copy  of  the  note  which  he  addressed, 
under  date  of  the  18th  of  December  of  said  year,  to  the  above  men* 
tioned  Mr.  Larned,  of  which  regulation  Mr.  Larned,  as  far  as  the 
undersigned  is  aware,  acknowledged  the  receipt,  without  making  any 
protest  or  reclamation  either  in  his  own  behalf  or  that  of  the  govern- 
ment of  the  United  States ;  nor  at  that  time,  or  subsequently,  have 
they  questioned  the  right  of  sovereignty  and  exclusive  jurisdiction 
over  the  group  of  islands  named  '*  Lobos  de  Fuera"  and  '^  Lobos  de 
Tierra ;"  and  it  is  not  to  be  expected  that  legislation  so  positive,  and 
so  especially  applicable  to  the  commerce  of  the  United  States  in  these 
seas,  should  be  subject  to  objection,  now  that  they  are  properly  re- 
called to  mind. 

Thus,  consequently,  the  discretion  of  the  government  of  the  United 
States,  and  the  exceeding  judgment  with  which,  through  the  medium 
of  its  new  orders,  it  has  resolved  to  further  listen  to  the  rights  of  Peru, 
and  not  to  be  afTected  by  the  doubtful  information  or  want  of  knowl- 
edge of  these  circumstances  which  might  have  been  occasioned  by  this 
afiair,  have  afforded  a  reason  why  measures  so  positive  as  those  above 
referred  to,  and  to  which  the  enclosed  documents  allude,  establishing 
in  an  unquestionable  manner  the  dominion  of  Peru  over  the  islands, 
are  to  be  considered  as  new  reasons  for  preserving  unharmed  the  friendly 
relations  existing  between  this  republic  and  that  of  the  United  States, 
in  regard  to  whom  the  undersigned  experiences  satisfaction  in  stating, 
that  he  has  always  been  foremost  in  manifesting  a  good  feeling,  which 
has  never  been  disturbed. 

The  undersigned,  in  transmitting  to  Mr.  Clay  these  documents,  and 
the  comments  thereon  annexed  thereto,  flatters  himself  that  he  has 
satisfied  the  laudable  disposition  manifested  by  the  government  of  the 
United  States  that  all  objections  to  the  territorial  rights  and  jurisdic- 
tion of  Peru  should  be  explained  and  cleared  away — as  Mr.  Clay  re- 
marks in  his  note — and  has  also  complied  with  the  no  less  friendly 
request  of  Mr.  Clay,  in  furnishing  him  with  the  documents  upon 
which  that  evidence  is  based,  and  which  the  undersigned  transmits  to 
him  for  the  present,  and  without  excluding  himself  from  further  reply 
hereafter. 

The  undersigned  has  the  honor  to  renew  to  Mr.  Clay  the  sentiments 
of  especial  esteem  and  distinguished  consideration,  with  which  he  re- 
mains his  obedient  servant, 

J0S6  MAN'L  TIRADO. 
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[TranBlation.] 

Decree  of  September  6,  1833. 

Citizen  Jose  Braulio  del  Campo-Redondo,  vice  president  of  the 
senate,  exercising  the  executive  power  of  the  republic,  &c. 

In  consideration — 1st.  That  the  fisheries  on  the  coasts  and  islands  of 
the  republic  ought  to  be  carried  on  exclusively  by  Peruvian  citizens ; 

2d.  That,  as  at  the  present  time,  the  fisheries  are  now  being  actually 
carried  on  by  certain  vessels  from  foreign  parts,  who  are  invading  the 
property,  and  forcibly  excluding  the  native-born  citizens  of  the  country 
who  are  engaged  therein  ; — I  decree  : 

Article  Ist.  The  fishery  of  whales  and  amphibious  animals  is  posi- 
tively prohibited  within  the  coasts  and  islands  of  Peru. 

2(2.  Captains  of  vessels  who  contravene  this  regulation  shall  be  con- 
sidered to  be  smugglers. 

3d.  The  port  commanders  shall  give  authority  to  citizens  of  Peru 
to  carry  on  this  branch  of  industry,  information  of  the  same  being 
given  to  the  superior  authority  of  the  department,  to  the  commandant 
general  of  marine,  and  to  the  collectors  of  customs  along  the  coast. 

ith.  Any  national  vessel  whatever  which  is  found  in  the  vicinity  of 
the  coast  and  islands  without  the  legal  documents  conferring  upon  it 
such  permission,  will  be  subject  to  detention,  under  suspicion,  in  any 

i^ort  of  the  republic ;  nor  shall  it  have  the  right  to  claim  damages  or 
osses  for  said  detention. 

The  chief  clerk  of  the  department  of  the  treasury  will  take  charge 
of  the  execution  of  this  decree,  and  of  its  printing  and  publication. 
Executed  in  the  supreme  government  house,  at  Lima,  on  the  6th  of 
September,  1833. 

JOSE  BRAULIO  DEL  CAMPO-REDONDO. 
By  order  of  his  excellency : 

JOSE  DE  MENDIBURN. 


[Tranelation.] 
DOCUMENTS  RELATINO  TO  DECREE  OP  6th  SEPTEMBER,  1833. 

Eepublic  of  Peru. — Two   Beats. — Fifth   sealy  for   the  years  1832 

and  1833. 

To  the  CommandarU  General  of  Marine : 

I,  Nicolas  Antonio  Diaz,  owner  of  four  sloops  engaged  in  the  Lobes 
fishery,  represent  to  you  with  the  most  profound  respect :  That  per- 
mits or  licences  are  being  granted  by  the  port  captains  along  the 
coast  to  foreign  yesaels,  enabling  them  to  engage  in  the  same  occu* 
nation,  thereby  depriving  myself  and  other  citizens  of  the  country 
from  deriving  any  profit  from  a  branch  of  industry  which  appertains 
exclusively  to  citizens  of  Peru.     Whether  this  arises  from  licences 
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unlawfully  given,  or  from  criminal  lenity,  it  is  an  abuse  which  it  is 
your  province  alone,  as  chiefof  the  revenue  service,  to  correct ;  inas- 
much as  not  only  are  citizens  of  the  country  treated  in  a  hostile  man- 
ner by  foreigners,  who  prevent  them,  by  physical  force,  from  engaging 
in  the  fishery  business,  but  the  State  loses  its  export  duties  thereby ; 
and  lurthermore,  the  profits  which  are  incurred  from  other  branches, 
of  which  you  cannot  but  be  aware  ;  for  all  which  reasons  I  pray  and 
petition  you  to  be  pleased  to  take  the  most  energetic  measures  for  the 
eradication  of  this  thing,  which  is  a  matter  of  favor  and  justice  which 
I  expect  you  will  award  to  me,  &c. 

NICOLAS  ANTONIO  DIAZ. 


Republic  of  Peru, — A  seal.. 

[No.  220.]        Office  of  the  Commakdant  General  of  Marine, 

Callao,  July  6,  1833. 

To  the  Minister  of  State  Jbr  War  and  Marine : 

Senor  Minister  :  I  enclose  to  you  a  statement  made  to  me  by  a 
resident  of  this  port,  Nicolas  Antonio  Diaz,  owner  of  several  sloops 
engaged  in  the  Lobos  fishery,  wherein  he  complains  of  the  outrages 
Committed  by  foreigners,  obstructing  natives  of  the  country,  to  whom 
alone  is  exclusively  granted  the  privilege  of  engaging  in  this  indus- 
trial pursuit.  Wherefore  it  appears  to  me  that  it  would  be  proper 
for  your  department  to  issue  more  stringent  orders  to  the  pre- 
fects of  the  coast  departments,  for  the  purpose  of  entirely  prohibiting 
the  sub-prefects  and  governors  from*  giving  this  kind  of  licences  ;  and 
that  the  tribunal  of  this  commandancy  should  give  notice  to  the  port 
captains  not  to  permit  the  embarkation  of  any  vessel  for  the  fishery 
business,  unless  manned,  commanded,  and  owned  by  Peruvian  cit- 
izens, and  giving,  at  the  same  time,  official  notice  to  the  English  and 
TTnited  States  consuls  of  the  outrages  committed  by  the  subjects  of 
their  respective  countries,  along  the  coast,  against  the  unfortunate 
citizens  of  Pern,  who,  as  they  have  to  carry  on  this  business  in  boats 
and  sloops,  are  compelled,  by  physical  force,  to  abandon  them.  It  is 
not  only  this  person  who  complains  in  this  manner,  but  the  captain 
of  this  port  has  made  the  same  representation  tome,  and  the  same 
have  been  verbally  laid  before  this  commandancy,  to  wit :  that  the 
North  American  brig  ''Anna  Wuan,"  before  its  departure  for  the 
United  States,  carried  on  an  illegal  fishery  upon  our  coast,  which 
abuse  it  would  appear  to  be  indispensably  necessary  to  eradicate ;  for 
if  it  is  tolerated,  tney  would,  in  time,  assert  that  they  had  a  right  to 
this  branch  of  national  industry,  thereby  depriving  the  State  of  the 
duties  which  are  to  be  paid  on  the  export  of  the  skins  and  oil  they 
may  convey  in  their  vessels. 

For  all  which  reasons  I  make  this  present  report  to  you,  and  to  his 
excellency,  for  such  further  action  as  may  be  determined  upon. 
GU)d  preserve  you. 

JOAQUIN  DE  SOROA. 
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July  6, 1833. 
Let  a  note  be  addressed  to  the  minister  of  the  treasury,  enclosing 
the  above  petition,  for  such  action  thereon  as  may  be  deemed  neces- 
sary, and  let  him  communicate  the  same  to  the  commandant  general 
of  marine. 

P.  A.  D.  S.  M. 

CASTANEDA. 

Republic  op  Pbru,  Department  of  War  and  Marine, 

Government  Souse  at  Lima,  July  6,  1833. 
To  the  Minister  of  State  /or  (Jie  Department  of  the  Treasury  : 

Your  Excellency  :  I  have  the  honor  to  forward  to  you,  for  such 
disposition  as  it  may  seem  proper  for  you  to  make  of  it,  the  applica- 
tion of  Nicolas  Antonio  Diaz,  which  has  this  day  been  addressed  to 
me  by  the  commandant  general  of  marine,  together  with  the  original 
note  with  which  it  is  acconipanied. 

God  preserve  you.     S.  11.,  P.  A.  D.  S.  M. 

JOSE  MlflCEDES  CASTANEDO. 


Testification  of  solicitor. 


July  8,  1833. 
MARTINEZ. 


Lima,  July  19,  1833. 
Most  excellent  sir  :  The  solicitor  says  that  your  excellency  has  the 
power  to  request  a  report  from  the  commandant  general  of  marine, 
which,  when  executed,  the  testification  will  be  made. 

TDDELA. 

Lima,  July  26,  1833. 
Let  the  commandant  general  of  marine  make  a  report. 

MARTINEZ. 

Callao,  July  30,  1833. 

Most  Excellent  Sir  :  The  report  which  is  called  for  from  me  in  this 
record,  on  the  ground  of  the  statement  made  by  Nicolas  Antonio 
Diaz,  owner  of  &ur  Lobos  sloops,  complaining  of  the  depredations 
and  outrages  committed  by  foreign  vessels  upon  those  of  smaller  size 
belonging  to  our  own  country,  and  which  are  engaged  in  the  fishery 
business ;  and  also  of  their  illegally  carrying  on  the  fishery  business 
upon  our  coasts :  all  this  I  have  ur^ed  in  my  note  of  the  6th  of  July 
ultimo,  with  the  enclosures  which  I  transmitted  at  the  same,  stating 
therein  how  much  reason  there  appeared  for  eradicating  these  abases ; 
and  I  cannot  but  repeat  the  same  statement  in  this  report,  referring 
you  to  said  note. 

Most  excellent  sir, 

JOAQUIN  DE  SOROA. 
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LniA,  Jvly  31, 1833. 
Let  this  be  retarned  to  the  solicitor  general. 

MARTINEZ. 


Lima,  July  31, 1833. 
Most  Exoellbnt  Sir  :  The  solicitor  says  that  the  complaint  of  the 
petitioner  is  a  just  one,  and  that  the  means  which  are  proposed  to  be 
adopted  by  the  commandant  general  of  marine  are  such  as  are  best 
adapted  to  restrain  any  usurpation  of  the  Lobos  fisheries  to  the  detri- 
ment of  national  industry.  Wherefore  your  excellency  will  accede  to 
his  suggestion,  and  cause  the  issue  of  the  requisite  orders. 

TUDELA. 


Lima,  Aik^iuti  6,  1833. 

Let  this  be  transmitted  to  the  executive  department,  with  the  usual 
official  note,  to  be  acted  upon. 

MARTINEZ. 


Rbpubuo  of  Pbru,  Dupartbcsnt  of  thb  Trbasurt, 
QonemtMinJt  Bimse  ai  Lima^  ith  Btureau,  August  7, 1833. 

Mr.  Mihiftbr  :  I  haye  the  honor  to  transmit  to  you  herewith  the 
record  drawn  up  upon  a  statement  made  by  D.  Nicolas  Antonio  Dias, 
in  regard  to  the  aggressions  committed  by  foreign  vessels  in  the  Lobos 
fisheries,  in  order  that  the  decision  of  the  supreme  authority  may  be 
awarded  thereupon. 

1  remain  your  obedient  servant, 

ANDRES  MARTINEZ. 
Mr.  MiNiSTSR  OF  Statb, 

for  Me  jDepartment  t/Chvemment  and  Foreign  Bdationa. 


Lima,  August  19,  1833. 

Aa  no  reclamation  can  be  made  in  relation  to  the  molestations  com- 
plained of  by  D.  Nicolas  Antonio  Dias,  unless  the  vessels  which  com- 
mitted, and  the  national  flag  under  which  they  sail,  is  distinctly 
specified,  let  the  record  be  returned  for  this  purpose  to  the  depart- 
ment of  the  treasury,  and  in  order,  at  the  same  time,  that  said 
department  decide  upon  the  proper  steps  to  be  taken  to  prevent  a 
repetition  of  such  aggressions. 

The  rubric  of  his  excellency, 

P.  E.  D.  8.  M. 

mo. 

Rep.  Com.  3W — 1 
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B.  P. — Dbp't  of  Gov'nt  and  Foreigk  Bklahonb, 

OovemmerU  House  aJt  Lima^  August  22, 1833. 

I  have  the  honor  to  return  to  you  the  record  drawn  up  upon  the 
petition  of  D.  Nicolas  Antonio  Diaz,  who  complains  of  aggressions 
committed  by  foreign  vessels  in  the  Lobos  fisheries,  in  order  that^  in 
compliance  with  the  decision  of  his  excellency,  you  may  be  pleased  to 
issue  the  necessary  orders. 

Gk)d  preserve  you.  P.  E.  D.  8.  M, 

MANUEL  DEL  BIO. 


^n?  the  head  of  the  \st  and  2d  bureaus  of  the  Deparimeni  of  the  Treasury  ^ 
execuiivdy  empowered. 

Lima,  Augu^  26, 1833. 
Let  a  report  be  made  by  the  commandant  of  marine,  specifying  the 
vessels  which  have  committed  the  outrages  complained  of  by  Don 
Nicolas  Antonio  Diaz. 

MENDIBURN. 


Gallao,  Augu^  28,  1833. 

Most  Excellent  Sib  :  I  have  called  upon  Nicolas  Antonio  Diaz  to 
inform  me  of  the  names  of  the  vessels  which  have  committed  aggres- 
sions in  the  Lobos  fisheries,  as  represented  by  him,  in  accordance  with 
the  supreme  decree  of  the  19th  instant,  and  he  has  replied  to  me 
that  he  does  not  know  them.  Under  these  circumstances,  it  seems  to 
me  that  the  suggestion  made  bv  my  predecessor,  in  his  note  No.  220, 
of  the  6th  of  July  last,  should  be  carried  into  effect ;  and  I  renew  the 
same  suggestion,  requesting  that  I  be  furnished  with  the  same  informs- 
tion,  as  speedily  as  possible,  for  the  purpose  of  preventing  such  irregu- 
larities, and  in  order  to  encourage  this  Branch  of  industry  in  favor  of 
the  nations  of  our  own  country. 

C.  QABCIA  DE  PO8TIG0. 


Lima,  September  6,  1833. 

Most  Excellent  Sir  :  Having  come  to  a  determination  as  to  what 
shall  be  done  in  this  matter  in  relation  to  the  fisheries  on  the  coast 
and  islands  of  Peru,  let  it  be  recorded  in  the  archives. 

MENDIBURN. 


Legation  of  the  Unitrd  Statbs, 

Limay  September  30,  1833. 

Sir  :  I  have  seen,  with  great  regret,  a  decree  of  this  government, 
published  in  the  Cionciliador,  No.  73,  prohibiting  foreigners  from 
catching  both  amphibious  and  cetaceous  nsh  on  the  shoreis  of  this  re- 
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pnblic,  and  of  its  islands.  As,  amongst  foreigners,  the  citizens  of  the 
United  States  are  almost  the  only  ones  who  here  pursue  this  occupa- 
tion, I  cannot  but  consider  this  prohibition  as  particularly  levelled  at 
them  ;  and  in  this  light  it  will  undoubtedly  be  viewed  by  the  govern- 
ment of  those  States,  and  therefore  be  looked  upon  as  a  proof  of  an 
unfriendly  disposition  on  the  part  of  that  of  Peru  towards  their  citi- 
zens ;  more  particularly,  as  the  pursuit  by  them  of  this  branch  of 
industry  on  tne  shores  of  Peru  can  be  of  no  injury  to  her  own  citizens, 
inasmuch  as  they  are  not  engaged  in  it,  except,  perhaps,  to  a  very 
limited  extent ;  and,  if  they  were  to  a  much  greater,  the  long  line  of 
desert  coast  possessed  by  her,  and  its  innumerable  creeks,  bays,  and 
havens  woula  afford  ample  room  for  the  whole  to  follow  this  harm- 
less avocation  with  undiminished  advantage.  It  may  be  added  to 
what  has  been  said,  that  this  decree  is  ambiguous,  for  fish  of  the 
cetaceous  kinds  are  not  caught  on  the  ^^playas,"  but  in  the  ocean ; 
sometimes,  perhaps,  at  a  short  distance  only  from  them. 

I  have  to  request,  therefore,  in  the  name  of  my  government,  that 
the  decree  in  question  may  be  reconsidered,  and  so  lar  modified  as  to 
permit  to  the  citizens  of  the  United  States  the  pursuit  of  an  occupation 
which  they  have  been  allowed  quietly  to  follow  for  a  number  of  years, 
to  their  advantage,  and,  it  is  believed,  without  injury  to  Peru.  If 
the  abuses  which  the  decree  sets  forth  have  been  practised,  let  them 
be  repressed  by  such  regulations  as  may  be  thought  necessary^  and 
proper ;  but  do  not  let  them  serve  as  a  ground  for  depriving  the  inno- 
cent pursuer  of  this  adventurous  business  of  his  accustomed  places  of 
resort,  nor  for  the  manifestation  of  an  unfriendly  spirit  towards  a  sister 
republic,  who  cherishes  for  Peru  the  most  amicable  disposition. 
I  have  the  honor,  &c., 

SAMUEL  LARUED. 

The  Minister  of  Foreign  Relations 

of  the  Bepvblic  of  Peru. 


A  faithful  translation.  NIXON. 

Lima,  October  2, 1833. 

Let  this  be  transmitted  to  the  department  of  the  treasury,  by  which 
the  decree  called  for  is  to  be  issued. 

P.  E.  D.  S.  M. 

RIO. 


Peruvian  Republic,  Department  of  State  and  Foreign  Relations, 
Oovemvnent  House  cut  Lima,  October  2,  1833. 

Sir:  I  have  the  honor  to  transmit  to  you  herewith  the  note  of  the 
charge  d  affaires  of  the  United  States,  wherein  he  oomplains  of  a  de- 
cree published  in  '^El  Gonciliador,"  No.  73,  prohibiting  foreigners 
from  fishing  for  amphibious  animals  and  whales  along  the  shores  and 
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islands  of  the  republic ;  in  order  that  jou  may  be  pleased  to  take  the 
necessary  action  on  the  same. 
I  again  repeat  myself  to  be  your  obedient  servant. 

P.  E.  D.  S.  M. 

MANUEL  DEL  RIO. 
The  Hon.  Minister  of  Foribon  BjsLATioNSy 

of  the  BepnhUc  of  Peru. 

LiBCA,  October  2,  1833. 
Let  this  be  examined  by  the  Attorney  General,  first  attaching 
thereto  the  record  upon  which  the  decree  complained  of  was  founded, 

MENDIBURN 

Lima,  November  25,  1833. 
Most  Excellent  Sir:  The  Attorney  General  reports,  that  the 
aggressions  of  foreigners  upon  the  fishery  of  amphioious  and  ceta- 
ceous animals  along  the  shores  and  islands  of  the  republic,  and 
the  complaints  made  by  citizens  engaged  in  this  industrial  pursuit, 
were  the  grounds  upon  which  the  supreme  decree  of  the  6th  of  Sep- 
tember last  was  based.  The  charge  d'afiietires  of  the  United  States 
of  North  America  complains  against  the  provisions  of  said  decree  as 
being  detrimental  to  tlie  citizens  of  his  own  country.  Inasmuch  as 
the  shores  and  islands  of  Peru  are  not  public  property,  and  belong  to 
the  nation  alone,  it  cannot  be  said  that  the  prohibition  contained  in 
said  decree  was  directed  against  tlie  citizens  of  the  United  States,  or 
against  those  of  any  other  nation.  Its  purpose  was  merely  to  preserre 
this  branch  of  industry  exclusively  among  our  own  citizens,  so  that 
they  might  supply  their  own  wants,  and  receive  an  extension  to  the 
commerce  of  their  country.  It  should  be  modified  immediately,  bat 
not  in  the  manner  which  Mr.  Larned  proposes.  By  specifying  any 
particular  shore  or  island,  near  which  citizens  of  his  country  might 
fish,  would  amount  to  the  concession  of  a  ri^ht,  and  it  would  be  im- 
possible in  ftiture  to  deprive  them  of  this  privilege,  without  drawing 
upon  us  the  entire  armed  force  of  that  powerful  republic.  If  indin- 
duals  are  tolerated  in  infringing  on  the  rights  of  our  citizens  in  this 
fishery,  what  would  be  the  case  if  any  direct  authority  for  doing  so 
was  conceded  to  them  ?  It  is,  therefore,  in  the  power  of  your  excel- 
lency to  order  the  supreme  decree  in  relation  to  this  matter  to  be 
carried  into  effect,  or  to  issue  such  orders  as  you  may  judge  proper. 

TUDELA. 


Lima,  March  5,  1834. 
In  accordance  with  the  opinion  expressed  by  the  Attorney  General^ 
let  the  provisions  of  the  decree  of  the  6th  of  September,  1883,  be  ob- 
served; and  let  it  be  communicated  to  the  department  of  foreign 
relations,  that  as  the  coast  and  islands  of  Peru  are  the  property  of  the 
republic,  it  lies  within  the  powers  of  the  government  to  prohibit 
foreigners  from  using  them  in  any  respect  which  it  may  deem  proper, 
provided  ihey  are  in  no  degree  subjected  to  damage ;  the  object  be- 
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ing  to  devote  the  fisheries  exclusively  to  Peruvians,  to  enable  them  to 
supply  their  own  necessities  and  extend  their  own  commerce,  and  in 
order  that  said  foreigners  may  never  conceive  that  they  have  any  right 
whatever  to  enter  into  such  branch  of  business,  in  which  they  had 
merely  been  tolerated  to  the  injury  of  native  born  citizens.  Let  the 
proper  memorandum  be  made,  and  let  it  be  deposited  among  the  ar- 
chie ves. 

Rubric  of  H.  E.— Private  Secretary  of  H.  E. 

VILLA. 


LraA,  March  10,  1834. 

Let  the  proper  memorandum  be  made  in  the  office  of  comptroller 
general  of  accounts. 

PABEDEZ. 


'  PlEElTVIAN  BfiPtTBLIO,  DfiPARTMBNT  OF  THfi  TrBASURT, 

Government  House  oJt  lAma^  March  5,  1834. 

Mr.  Ministbr  :  The  record  called  forth  by  a  complaint  made  by 
the  chargS  d'affaires  of  the  United  States,  in  relation  to  the  decree 
issued  on  the  6th  of  September  of  the  year  last  preceding,  concern- 
ing the  fishery  of  whales  and  amphibious  animals,  having  been  brought 
to  a  close,  his  excellency  the  President  directs  me  to  tell  you,  that,  as 
the  coast  and  islands  of  Peru  are  the  property  of  the  republic,  it  lies 
within  the  powers  of  the  government  to  prohibit  foreigners  from  using 
them  in  any  respect  which  it  may  doem  proper.  Citizens  of  the 
United  S  ates  cannot,  therefore,  be  damaged  by  a  measure  the  sole 
object  of  which  is  to  preserve  to  Peruvians  the  exduaive  enjoyment  of 
this  branch  of  industry,  in  order  to  enable  them  to  supply  their  own 
necessities,  and  give  a  greater  extension  to  their  own  growing  com- 
merce. Should  tire  fishery  of  whales  and  cetaceous  animals  along  our 
coast  and  islands  be  accorded  to  foreigners,  after  the  lapse  of  time 
rights  would  be  attempted  to  be  estMlished  upon  such  concessicti 
which  could  not  be  denied  without  serious  misunderstandings.  His- 
tory is  full  of  instances  of  the  most  unfortunate  consequences  resulting 
from  indiscretions,  perhaps  less  important  than  that  which  might  result 
from  the  concession  which  is  reauested.  Although  the  fishery  busi- 
ness is  at  the  present  day  limited  in  degree,  it  must  increase,  like  all 
other  branches  of  industry,  and  become  still  further  augmented,  if  our 
fishermen  have  no  others  to  interfere  with  them.  With  thid  I  con- 
clude my  reply  to  the  esteemed  communication  addressed  by  your 
department  to  that  under  my  charge,  dated  on  the  2d  of  October  df 
the  year  last  past. 

Bepeating  to  you  the   consideration    with  which  I  remain  your 
obedient  servant, 

JOSE  VILLA. 

Mr.  MnnsTER  of  State, 

For  {he  Department  of  Foreign  Relations. 
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Lima,  March  13,  1834. 
Let  a  reply  be  returned  to  the  chargg  d 'affairs  of  the  United  States' 
transmitting  him  therewith  a  copy  of  this  note. 

CORBACHO. 


Lima,  March  13,  1834. 

Sir  :  The  note  which  the  charge  d'affairs  of  the  United  States, 
under  date  of  the  30th  of  September  of  the  year  last  past,  addressed 
to  the  department  of  foreign  relations,  having  been  trausmitted  to  the 
treasury  department  for  such  decision  as  it  might  seem  proper  to 
make,  the  undersigned  has  subsequently,  on  the  5th  instant,  receiyed 
the  following  reply  thereto: 

(Here  follows  a  transcript  of  the  preceding  note.)  The  undersigned 
has  the  honor  to  communicate  a  copy  of  the  same  to  the  charge 
d'affairs  for  his  information,  and  in  reply  to  his  said  note ;  renewing 
to  him  upon  this  occasion  the  sentiments  of  esteem  and  consideration 
with  which  he  remains  his  obedient  servant. 

J.  M.  CORBACHO. 

Charge  d' Affairs, 

Of  the  United  States  of  North  America, 

True  copies : 

T.  BARRIGA. 
ALVAREZ, 

Chief  Clerk, 


The  Minister  of  Foreign  Affairs  qf  Peru  to  Samuel  Lamed. 

[Translation] 

Department  of  Foreigk  Affairs  of  Peru, 

December  18,  1833. 
To  the  Charge  d' Affaires  of  the  United  Staies : 

Sir  :  The  undersigned,  secretary  of  the  depaitment  of  foreign  rela- 
tions  of  Peru,  has  the  honor  to  present  to  the  chargS  d'affaires  of 
the  United  States  of  North  America  two  copies  of  a  new  commercial 
regulation  which  this  government  has  ordered  to  be  established  upon 
the  express  authority  of  the  congress  of  the  republic.  The  govern- 
ment of  the  undersigned  is  well  aware  that  said  regulation  has  im- 
perfections, such  as  must  be  conseauent  upon  all  laws  made  by  & 
people  which  has  recently  issued  from  a  colonial  stage;  and  especially 
upon  such  laws  as  relate  to  commerce,  which  cannot  arrive  at  perfec- 
tion until  the  light  of  experience  dissipates  the  cloud  of  prejudices , 
which  are  always  powerfully  and  irresistible  when  they  have  been  of 
long  standing. 

^  However,  this  new  measure,  which  the  government  of  the  under- 
signed has  adopted  for  the  benefit  of  commerce  in  general,  must  lie 
viewed  as  the  certain  prelude  to  others  still  more  beneficial,  as  soon 
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as  all  the  comments  npon  the  inconveniences  and  injuries  which  may 
be  inflicted  by  the  practical  operation  of  certain  articles  of  the  regu- 
lation have  been  reduced  to  form,  for  the  purpose  of  making  applica- 
tion to  the  next  legislature  to  modify,  substitute  others,  or  repeal 
any  of  its  clauses.  For  this  important  purpose,  it  is  a  pleasure  to  the 
undersigned  that  he  is  enabled  to  inform  the  chargfi  d'affaires  that 
he  is  authorized  to  request  him  to  be  pleased  to  transmit  to  him  any 
information  which  may  be  brought  to  his  knowledge,  or  which  his 
intelligence  should  suggest,  so  that  he  may  approve  of  it,  and  in  this 
manner  contribute  a  favor  to  commercial  interests,  which  are  the 
most  powerful  bonds  in  maintaining  reciprocity  and  good  will  between 
nations. 

The  undersigned  renews  upon  this  occasion  to  the  char g6  d'affaires 
the  assurances  of  the  distinguished  consideration  with  which  he  re- 
mains his  obedient  servant, 

MANUEL  DEL  RIO. 

A  true  copy.  _ 

/^^ri^  F.  BARRIGA. 

p^.  "  t  ALVAREZ,  Chief  Clerk. 


Mr.  Clay  to  Mr.  Webster. 

\No.  112.]  Legation  op  the  United  States, 

Lima,  October  12,  1852. 

Sib  :  I  have  just  been  informed  that  the  United  States  frigate  ^^  Rari- 
tan"  is  coming  into  Callao  bay.  I  shall,  consequently,  communicate 
immediately  with  Commodore  M'Cauley,  and  advise  him  to  proceed  to 
the  Lobos  islands  at  as  early  a  date  as  convenient.  He  will,  in  all 
probability,  arrive  there  in  time  to  prevent  any  collision  between  the 
vessels  which  may  go  to  the  islands  to  take  in  guano  and  the  Peru- 
vian forces  stationed  there. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 

Hon.  Daniel  Webster, 

Secretary  of  Staie. 


Mr.  Clay  to  Mr.  Webster. 

fSo.  113.1  Legation  op  the  United  States, 

Xfma,  October  19,  1852. 

Sir:  I  have  the  honor  to  inform  you  that  the  frigate '^Raritan'* 
mailed  on  the  13th  instant  for  the  islands  of  Lobos.  I  had  several  in- 
terviews with  Commodore  M'Cauley  during  his  stay  at  Callao,  and  he 
has  resolved  to  prevent  any  collision  from  taking  place  between  ves- 
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•elfl  belonging  to  citiEens  of  the  United  States  whidi  may  anim  at 
the  islands  and  the  Peruvian  forces  stationed  there. 

I  informed  the  Peruvian  government  of  that  feud  by  note,  dated  oa 
yesterday,  of  which  I  enclose  a  copy,  and  also  a  copy  of  the  answer  of 
the  minister  of  foreign  affairs. 
I  am,  sir.  very  respectfully,  your  obedient  servant, 

J.  RANDOLPH  CLA¥. 
Hon.  DanirlWbbsiu, 

Secretary  of  State. 


Legatton  of  thb  ITnitbd  Stats, 

Xtma,  October  18,  18SS. 

I  have  the  honor  to  inform  your  excellency  that  C!ommodore 
McCauley,  the  commander-in-chief  of  the  naval  forces  of  the  United 
States  in  the  Pacific  ocean,  sailed  from  Gallao,  in  the  frigate  ^'  Bari- 
tan,"  for  the  Lobos  de  Afuera  islands,  on  Saturday  last,  the  16th 
instant  in  the  afternoon. 

Acting  under  instructions  from  the  Navy  Department  at  Washing- 
ton, Commodore  McCauley  will  prevent  any  attempt  being  made  by 
vessels  belonging  to  citizens  of  the  United  States  to  take  away  guano 
forcibly  irom  those  islands. 

I  profit  by  this  occasion  to  renew  to  your  excellency  the  assurance 
of  the  high  consideration  with  which  I  am  your  excellency's 
obedient  servant, 

J.  RANDOLPH  CLAY. 


[Tnnalation.] 

Lima,  October  19,  18SS. 

I  had  the  honor  to  receive  yoor  esteemed  note  of  yeslerdaf ,  by 
which  you  inform  me  that  Commander  McCauley  has  sailed  from 
Oallao  for  the  Lobos  islands  in  the  frigate  '^  Baritan/'  for  the  purpose 
of  carrying  out  the  instructions  transmitt^  by  the  Beca^tary  of  the 
Navy  of  the  United  States,  and  to  prevent  any  attempt  on  the  part  of 
North  American  vessels  to  take  guano  from  those  islands  by  force. 

It  is  pleasing  to  me  to  acknowledge  that  this  measure  of  the  gov- 
ernment of  the  United  States  will  contribute,  in  a  decided  manner,  to 
prevent  the  infraction  of  the  laws  of  Peru,  which  prohibit  the  expor- 
tation of  that  manure  without  the  permission  of  the  government. 

In  this  manner,  in  the .  friendly  relations  which  exist  between  Out 
two  nations,  there  will  not  be  the  remotest  cause  of  disagreement  in- 
troduced, which  is  highly  satisfactory  to  the  government. 

I  renew  to  you,  sir,  the  assurances,  &c.,  &c., 

JOSE  MANUEL  TIRAOO. 
Se&or  J.  K.  Olat,  (fie.,  (fie.,  <fie. 
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Lb»ation  of  thb  United  Statbs^ 
Lima^  (kkher  2,  1862. 

Sir  :  A  special  messenger  from  the  Department  of  State  arrived  at 
this  legation  yesterday,  bringing,  among  other  documents,  a  despatch 
to  your  address,  which  I  have  the  honor  to  enclose.  Of  course  I  am 
not  positively  aware  of  its  contents,  but  it  no  doubt  refers  to  the  ques- 
tion between  the  United  States  and  Peru  concerning  the  islands  of 
Lobos,  as  the  Secretary  of  States  observes  in  a  letter  to  the  Peruvian 
charg^  d'affaires  at  Washington,  dated  August  21,  that  ^^  proper 
orders  should  be  given  to  the  naval  forces  of  the  United  States  in  t^t 
quarter  (Pacific)  to  prevent  collision  until  further  examination  of  the 
case." 

As  the  government  of  the  United  States  has  furnished  me  with  fiiU 
instructions  on  the  subject,  and  as  the  necessity  that  a  vessel  of  war 
of  the  United  States  should  be  present  in  these  waters  is  becomiiiff 
every  day  more  urgent,  I  beg  leave  to  repeat  the  suggestion  contained 
in  my  letters  to  you  of  the  18th  of  August  and  18th  ultimo,  that  you 
ehouM  come  to  Callao  in  the  Baritan.  I  deem  it  important  that 
liefore  you  proceed  to  the  islands  of  Lobos,  we  should  consult  together 
upon  the  best  eourse  to  be  pursued  under  the  circumstances,  especially 
ad  I  could  then  inform  you  of  the  state  of  the  negotiations  pending 
with  this  government. 

The  early  arrival  of  a  vessel  of  war  of  the  United  States  in  this 
quarter  would  certainly  tend  to  prevent  a  collision  which  might  other- 
wise end  in  bloodshed. 

I  am,  sir,  very  respectfully,  your  most  obedient  servant, 

J.  RANDOLPH  CLAY. 

Commodore  C.  S.  McCaulby,  U.  S.  N., 

Commanding  in  chief  the  naval  forces  of  the 

United  States^  Pacific  ocean. 


Legation  of  the  Unttsd  States, 
Lima,  October  13,  1852. 

SiK :  I  heard  with  pleasure  through  ^our  secretary,  Mr.  McEean, 
of  your  safe  arrival  at  Callao  in  the  Raritan.  As  he  informed  me  of 
TOur  intention  to  proceed  to  sea  to-morrow,  on  your  return  to  the 
tjoited  States,  it  becomes  my  duty  to  advise  you  that  orders  were  sent 
out  to  you  from  the  Navy  Department  by  Mr.  Miles,  bearer  of  des- 
patches to  this  legation,  which  I  forwarded  to  you  on  the  2d  instant 
io  YalfMUuiso,  accompanied  by  the  letter  of  which  I  have  the  honor 
to  enclose  a  copy.  A  duplicate  of  the  orders  was  sent  to  the  consid 
at  Payta,  who  forwarded  it  to  the  islands  of  Lobos,  under  cover  to 
your  address,  by  Mr.  Miles,  to  be  deposited  with  General  Denstua 
until  your  arrival.  I  infer,  from  a  despatch  addressed  to  me  by  the 
Secretary  of  State,  on  the  30th  of  August  last,  that  those  orders  instruct 
jon  to  proceed  to  the  Lobos  deAfuera,  as  he  says :  '^  in  the  meantime 
ii  10  a  great  oljlect  to  prevent  any  collision ;"  and  although  J  have 
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sent  fifty  copies  of  the  printed  notice  ^herewith  enclosed)  to  be  dis- 
tributed amongst  the  masters  and  captains  of  onr  vessels,  as  they  may 
arrive  there,  yet  I  consider  it  advisable  that  a  vessel  of  war  of  the 
United  States  should  go  there  and  remain  until  all  danger  of  collision 
between  the  merchant  ships  reported  to  have  sailed  for  that  destina- 
tion and  the  Peruvian  authorities  shall  cease. 

The  Secretary  also  observes,  in  the  conclusion  of  a  note  addressed  by 
him  to  the  Peruvian  chargS  d'affaires  at  Washington,  on  the  2l8t  of 
August  last,  that  ^'  under  all  these  circumstances  the  President  thinks 
it  most  advisable  that  full  instructions  on  this  subject"  (the  Lobos 
islands)  ^^  should  be  despatched  to  the  chargg  d'affaires  of  the  United 
States  at  Lima,  and  that  proper  orders  should  be  given  to  the  naval 
forces  of  the  United  States  in  that  quarter  to  prevent  collision  until 
further  examination  of  the  case." 

It  is,  therefore,  necessary  that  a  vessel  of  war  of  the  United  States 
should  remain  for  the  present  in  these  waters,  not  only  to  prevent 
collision,  as  before  observed,  but  to  protect  the  persons  and  property 
of  citizens  of  the  United  States  in  Peru,  should,  unfortunately,  any 
difficulty  have  occurred  between  the  parties  referred  to  at  the  islands. 

As  I  hear  with  regret  that  your  health  does  not  permit  your  leaving 
the  ship,  I  shall  have  the  honor  of  visiting  you,  to-morrow  morning, 
on  board  the  Baritan,  as  it  is  highly  important  that  an  interview 
should  take  place  between  us. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

J.  RANDOLPH  CLAY. 

Commodore  C.  Si  McCaulby,  U.  S.  N., 

ComrnaTiding  in  chief  the  naval  forces  of  the 

United  StaieSy  Fax^fic  ocean. 


Mr,  Clay  to  Mr.  Webster. 

[No.  114.]  Legation  op  the  United  Siates, 

Lima,  October  25,  1852. 

Sir:  With  despatch  No.  Ill,  1  had  the  honor  to  transmit  to  the 
Department  of  St^te  a  copy  of  a  note  addressed  to  me  by  the  minister 
of  foreign  affairs,  on  the  9th  of  this  months  communicating  several 
documents  relating  to  the  decree  of  the  Peruvian  government  of  the 
6th  of  September,  1833,  and  to  the  correspondence  which  took  place 
between  it  and  Mr.  Larned  on  that  occasion. 

From  the  instructions  contained  in  your  despatch  No.  30,  in  whicli 
you  say  that  ^'  our  information  respecting  the  acts  of  jurisdiction  which 
Spain  and  Peru  have  exercised"  (ever  the  Lobos  islands)  "is  by  no 
means  complete,  and  that  it  is  desirable  that  I  should  supply  the  defi- 
ciency, and  that  it  is  particularly  desirable  to  know  whether  tbe 
aborigines  of  Peru  or  the  inhabitants  of  that  country,  while  it  was  m 
dependency  of  Spain,  were  in  the  habit  of  taking  ffuano  from  tbe 
islands  off  the  Peruvian  coast,  and  especially  the  Lobos  islands,"  I 
infer  that  it  is  the  wish  of  the  government  to  obtain  the  most  com- 
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plete  and  authentic  information,  so  as  to  take  a  comprehensiye  view  of 
the  subject,  and  decide  accordingly. 

Acting  under  this  suppoHition,  I  have  been  occupied  in  collecting 
facts  and  documents  calculated  to  elucidate  the  subject  of  the  Lobos 
islands,  and  I  now  proceed  to  lay  before  you  the  result.  In  doin^  so, 
it  may  not  be  out  of  place  to  enter  into  such  inquiries  as  may  aid  in 
investigating  the  validity  of  the  Peruvian  title  to  those  islands. 

The  right  of  the  republic  of  Peru  to  the  sovereignty  and  domain  in 
the  islands  adjacent  to  its  coast  is  based  upon  priority  of  discovery 
and  priority  of  occupancy ;  and  its  title  to  them,  as  well  as  to  the 
other  territory  within  its  limits,  is. three-fold,  as  derived  from  the 
Incas,  fronl  Spain,  and  by  its  own  acts  as  an  independent  State. 

And  first,  as  to  the  claim  o{ prior  discovery.  It  would,  even  in  the 
absence  of  historical  proof,  be  evident,  from  the  name  of  the  islands, 
'^  Lobos,"  that  they  were  first  visited,  in  modern  times,  by  Spaniards. 
The  name  identifies  its  origin.  Amongst  the  many  authorities,  how- 
ever, which  show  that  the  islands  were  discovered  by  Spain,  the  fol- 
lowing may  be  cited,  in  addition  to  those  mentioned  in  my  despatch, 
No.  105,  dated  the  7th  of  August  last. 

The  historian,  Herrera,  places  the  following  title  to  the  8th  chap- 
ter of  the  second  book  of  his  Third  Decade  :  "Of  the  ports,  heights, 
and  other  things  of  the  coast,  from  Panama  to  Santa,  where  Francisco 
Pizarro  and  his  companions  arrived  making  discoveries."*  And  after 
naming  a  long  list  of  ports  and  places,  he  says:  "  Another  island, 
(de  Lobos  Marines,)  farther  removed,  is  at  ten  leagues  from  the 
former,  in  about  seven  degrees  ;"  thus  showing  that  rizarro's  expe- 
dition discovered  them. 

The  buccaneers  constantly  touched  at  the  Lobos  islands,  and,  in 
the  published  accounts  of  their  voyages,  they  are  invariably  referred 
to  as  under  the  dominion  of  Spain. 

In  1681,  Captain  Cowley,  after  committing  depredations  alon^  the 
coast,  "  resolved  that  they  should  proceed  to  Cape  Blanco,  in  order  to 
intercept  the  plate  fleet  from  Panama  ;  on  their  way  they  took  a  ship, 
with  which  they  sailed  to  the  Lobos." 

Dampier  was  at  the  Lobos  in  1685.  On  the  17th  of  August,  1709, 
Captain  Woodes  Rogers  '*  came  to  an  anchor  between  the  two  islands 
of  Lobos  de  la  Mar,"  which  are  thus  described  by  him  '  **  The  islands 
of  Lobos  de  la  Mar  are  so  called  to  distinguish  them  from  Lobos  de 
la  Tarra.  They  are  about  six  miles  long,  and  forty-eight  from  the 
continent,  and  afl'ord  neither  wood,  water,  nor  vegetables.  The  soil  is 
sterile — white  clay  mixed  with  sand  and  rocks,  and  several  veins  of 
slate."  "  The  ship's  crew  found  abundance  of  bulrushes  and  empty 
jars  which  had  been  left  by  the  Spanish  fishermen  ;  for  all  oyer  tnis 
coast  jars  are  used  instead  of  casks  as  the  receptacles  of  oil,  wine,  and 
other  fluids." 

The  above  extracts  are  taken  from  Mavor's  Voyages,  volume  third, 
edition  of  1796,  and  they  prove  that  other  nations  visited  the  islands 
long  before  the  existence  of  the  United  States  as  an  independent  nar- 
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tian,  and  also  that  the  Spanish  inhabitants  of  the  coast  were  con- 
stantly in  the  habit  of  resorting  to  them. 

Acosta  and  Garcilasso  de  U  Yega  state  that,  aader  the  eoTernment 
of  the  Incas,  their  subjects  went  continually  to  the  islands  of  Lobos 
de  Afaera.  Such  being  the  case,  and  as  the  republic  of  Peru  has  in- 
herited through  Spain  all  the  right  and  title  possessed  by  the  Incas 
over  those  islands,  it  scarcely  can  be  required  that  the  present  govern- 
ment  should  show  that  they  were  discoTered  by  Spain,  or  by  the 
white  race.  Tht>  fact  that  the  subjects  of  the  Incas  went  there  in 
balsas,  &c.,  is  sufficient  to  sueftain  the  Peruvian  government  in  ass^i- 
ing  its  claim  of  prior  discovery  over  all  other  nations.  That  the  sub- 
jects of  the  Incas  sailed  continually  tip  and  down  the  coast,  and  even 
tindertook  voya^res  of  some  length,  appears  from  Herrera,  who  says 
that,  in  1526,  Pizarro  captured  <<  a  balsa  so  large  that  it  looked  like  a 
shtDj  (una  balsa  tan  grande  que  parecia  navio,)  with  fifteen  Indians 
xm  board,  and  shortly  afterwards  saw  four  others  going  from  Tambee 
to  carry  on  war  with  Pun6."  (3d  Decade,  book  1,  ch.  4,  p.  283.)  Oh 
4)ne  occasion  fifty  balsas  visited  Pizarro's  ship  as  he  lay  at  TuDabes. 
It  was  in  these  balsas  that  the  Indians  went  to  the  Lobos  to  fish  and 
take  away  guano. 

Secondly,  as  to  the  right  of  Peru  to  claim  exclusive  jurisdiction 
over  the  Lobos  islands  on  the  ground  of  occupancy. 

Before  proceeding  to  investigate  whether  the  Peruvian  government 
has  by  its  acts  taken  formal  possession  of  the  Lobos  islands,  it  may 
he  observed  that  those  islands  were  always  considered  as  belonging  to 
Peru.  All  the  maps,  ancient  and  modern  beginning  with  one  in 
Herrera*s  history,  first  published  about  the  year  1601,  place  the  islands 
of  Lobos  de  Afuera  and  de  Tierra  as  within  the  Peruvian  territory  ; 
«nd  it  may  safely  be  asserted  that  few  entertained  any  doubts  until 
certain  subjects  of  Great  Britain  attempted  to  invalidate  the  title  of 
Peru.  When  it  was  first  announced  in  the  British  newspapers  that 
islands  containing  large  deposits  of  guano  had  been  discovered  in  the 
Pacific  ocean,  probably  every  one  interested  in  finding  them  looked 
over  its  wide  expanse  and  sought  the  islands  among  the  unnumbered 
^oups  of  Polynesia ;  and  I  do  not  risk  much  in  saying  that,  with 
me  exception  of  those  in  the  secret,  there  was  not  a  citizen  of  the 
United  States  or  a  subject  of  Great  Britain  who  imagined  that  thi 
Lobos  were  the  islands  referred  tn,  or  who  was  not  surprised  to  hear 
that  such  was  really  the  case.  Supposing,  therefore,  that  the  right  of 
Peru  rested  only  on  tradition,  and  the  general  public  conviction  that 
they  belonged  to  the  republic,  it  would  seem  to  be  sufficient  to  vest 
in  it  a  good  title  to  the  exclusive  jurisdiction  over  them. 

Should  this  mode  of  deriving  a  title  be  deemed  untenable,  the  Pe* 
ruvian  government  can^  in  the  second  place,  claim  a  constructive  oc- 
cupancy of  the  Lobos  islands,  from  the  fact  that  the  fishermen  of 
Lambayeque  and  other  places  on  the  coast  have  from  time  immemo- 
rial resorted  to  them  to  take  fish,  and  for  other  purposes ;  part  of 
them  remaining  there  for  days,. and  often  weeks,  in  pursuit  of  their 
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other  necessaries  from  the  main  land,  thus  keeping  up,  as  it  were,  a 
continual  coribexion  equivalent  to  an  occupation  of  the  islands.     And 
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those  islands  are  not  Indiana^  as  is  generally  supposed,  but  persons  of 
the  white  and  mixed  races  of  the  country,  who  are  citizens  of  the 
republic,  and  entitled  to  all  the  pririleges  secured  by  the  constitutioii. 
Their  acts  must,  therefore,  be  considered  in  a  different  light  from 
those  of  the  members  of  a  savage  tribe,  which  bind  no  one. 

It  is  conceded  that  where  an  island  is  discovered  by  a  trading  ves- 
sel, the  nation  towhich  she  belongs  is  entitled  to  claim  all  the  advan- 
tages conferred  by  priority  of  discovery ;  and  it  would  seem  to  be  but 
just  that,  where  such  island  is  adjacent  to  the  coast  of  the  nation, 
the  subsequent  habitual  resort  of  its  citizens  to  it  should  be  sufficient 
to  constitute  an  occupancy,  and  to  vest  the  property  of  the  same  in 
the  nation. 

The  Lobos  islands  having  always  been  used  by  the  inhabitants  of 
Peru  as  a  fishing  station  and  for  other  purposes,  the  Peruvian  gov-> 
emment  has  made,  by  the  acts  of  its  citizens,  as  formal  an  occupancy 
of  them  as  such  islands  are  capable  of. 

But  the  Peruvian  government  has  exercised  acts  of  sovereignty  and 
ownership  over  the  Lobos  and  other  islands  within  its  domain. 

By  the  decree  of  the  6th  of  September,  1833,  it  prohibited  foreign- 
ers from  fishing  and  catching  seals  in  those  islands ;  and  by  the  20th 
article  of  the  commeicial  regulations,  published  on  the  6th  of  Novem* 
ber,  1833,  the  government  interdicted  foreign  vessels  from  anchoring 
in  the  Lobos  islands,  as  stated  in  my  despatch  No.  Ill,  above  re- 
ferred to. 

Then  followed  the  contracts  made  with  Quiros,  AUier  &  Co. ,  and 
other  foreign  houses,  for  the  sale  of  guano,  and  the  decrees  issued  by 
the  Peruvian  government  on  the  21st  of  March  and  lOth  6f  May,  1842, 
prohibiting  foreign  and  national  vessels  from  anchoring  at  the  islands 
without  licenses,  regulating  the  commerce  in  the  article,  and  prescri^ 
bing  the  rules  by  which  national  vessels  were  to  be  governed  in 
taking  guano  from  those  deposits  for  the  agriculture  of  the  country. 

Those  decrees  and  all  the  subsequent  ones  relating  to  guano  were 
published  in  the  official  paper,  *^  El  Peruano^"  printed  by  the  au- 
thority and  under  the  direction  of  the  government.  And,  as  each 
number  of  the  official  paper  was  regularly  sent,  as  it  appeared,  in  da* 
plicate  by  the  government  to  every  legation  accredited  to  it,  there 
can  be  but  little  doubt  that  the  decrees  in  question  were  communicated 
to  the  charge  d'affaires  of  the  United  States  at  the  time  of  their  pub«- 
lication.  This  practice  has  existed  foi  the  last  fifteen  or  twenty  years, 
and  the  object  of  it  is  to  give  official  notice  to  the  foreign  diplomatic 
agents  of  the  public  acts  of  the  government. 

Before  proceeding  further,  it  is  proper  to  show  that  the  aborigines 
of  Peru  had  discovered  all  the  iHlands  aloug  the  coast  containing 
gn^Liko,  and  that  they  and  their  Spanish  conquerors  after  thetn  were 
in  the  habit  of  taking  it  from  off  them,  including  the  Lobos  islands. 
7he  works  containing  the  information  are  of  unimpeached  authority. 

In  the  first  place.  Padre  Acosta,  in  his  ''  Natural  and  Moral  History 
of  the  Indies,"  published  at  Seville  in  the  year  1590,  says :  *'  In  some 
4yf  the  islands  and  rocks  along  the  coast  of  Peru  there  are  seen  from 
e^fELT  a  number  of  hills  perfectly  white,  which  a  spectator  would  pro- 
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nounce  to  be  snow,  or  that  the  whole  was  white  earth ;  bat  they  are 
mountains  of  the  excrement  of  sea  birds  who  go  there  continually  to 
void  their  excrement.  And  there  is  so  much  of  it  that  it  rises  vara8 
and  lances  in  height,  which  seems  fabulous.  Barques  go  to  these  islands 
for  the  sole  purpose  of  loading  with  this  excrement,  for  there  is  no 
other  product,  great  or  small,  on  them,  and  it  is  so  effective  and  so 
convenient  that  land  manured  with  it  yields  grain  and  fruit  in  great 
abundance.  They  call  the  said  excrement  guano^  from  which  is  de- 
rived the  name  of  the  valley  they  call  Lunaguana,  among  the  valleys 
of  Peru,  where  they  make  use  of  this  excrement,  and  it  is  the  most 
fertile  of  any  in  these  parts.  There  quinces,  pomegranates^  and  other 
fruit  greatly  excel  in  size  and  flavor,  and  they  say  it  is  because  the 
water  with  which  those  trees  *  are  irrigated  passes  through  land  ma- 
nured with  this  excrement  and  produces  such  beautiful  fruit." — (Book 
4,  ch.  37,  p.  286.)  He  states  that  the  dominions  of  the  Incaa  were 
divided  into /owr  provinces :  '^CoUesuyo,  to  the  south ;  Chinchasuyo,  to 
the  north  ;  Condesuyo,  to  the  west ;  and  Andesuyo,  to  the  east ;  the 
city  of  Cuzco  being  the  capital  and  centre  of  the  empire." — (Book  6, 
ch.  13,  p.  418  ) 

Oarcilasso  de  la  Vega  informs  us  that  ^^  on  the  seaooast  they  do  not 
use  any  other  dung  than  that  of  marine  birds,  of  which  there  are 
lar^e  and  small  on  all  the  coast  of  Peru,  and  they  go  in  such  immense 
flocks  that  it  would  be  incredible  to  those  who  do  not  see  them.  They 
breed  on  the  uninhabited  inlands  along  that  coast,  and  the  excrement 
they  leave  there  is  also  incredible.  The  mountains  of  excrement 
resemble,  from  afar,  the  peaks  of  some  'Sierra  Nevada.'  Every 
island  was,  bv  order  of  the  Inca,  assigned  to  one  or  other  province. 
And  if  the  island  was  large  they  gave  it  to  two  or  three  provinces." 
♦  ♦  *  u  Tijg  inhabitants  of  one  town  were  prohibited  fr6m  taking 
the  manure  from  the  space  allotted  to  others." — (Commentarios 
Beales,  book  6,  chap.  3,  p.  134.) 

Finally,  the  historian,  Herrera,  in  describing  the  west  coast  of 
South  America,  says:  ''There  are  on  the  coast  of  this  Audience," 
("de  los  Beies"  or  Lima,)  ''from  the  point  of  Aguja,  the  following 
islands,  &c. :  two  islands  called  Lobos  Marines,  situated  in  seven 
degrees,  one  four  leagues  from  the  coast,  and  the  other  farther  out 
into  the  sea."  "  The  Indians  carry  away  a  great  mantUy  of  eaocre- 
ment  of  birds  from  the  islands  of  Lobos  Marinos  for  their  flantaiion8j*^ 
(heredades,)  "with  which  they  fertilize  their  barren  lands." — (Her- 
rera. Descripcion  de  las  indias  Occidentales,  chap,  xx.,  p.  46,  edit. 
1725.) 

The  preceding  extracts  prove  conclusively  that  the  aboriginal  in- 
habitaots  of  Peru  were  in  the  habit  of  taking  guano  from  the  idands 
off  the  Peruvian  ooast^  including  the  Lolbos.  Their  system  of  agricul- 
ture, and  the  laws  for  the  preservation  of  the  birds  and  the  distribu^ 
tion  of  guano,  were  adopted  by  the  Spaniards;  and  although  the 
citizens  of  the  republic  were  accustomed,  until  the  article  be»me  « 
commercial  commodity,  to  take  guano  indiscriminately  from  tht 
islands,  yet  the  aboriginal  manner  of  manuring  lands,  &c.^  wa* 
never  abandoned,  and  is  in  practice  at  the  present  day.  The  habit  « 
taking  guano  from  the  insular  deposits  and  using  it  for  agriculturs 
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purposes,  by  the  inhabitants  of  the  coast  of  Peru^  can  therefore  be 
traced  back,  through  every  form  of  government,  for  ages  ;  and  some 
of  the  haciendas  or  estates  now  in  cultivation  were  the  property  and 
residences  of  subjects  of  the  mystical  dynasty  of  the  Incas. 

It  is  not  necessary  for  me  to  enter  into  a  detailed  examination  of 
the  decrees  of  the  Peruvian  government,  or  the  contracts  made  by  it, 
on  the  subject  of  guano,  as  a  full  statement  of  them  will  be  found  in 
my  despatches  Nos.  6,  51,  57,  60,  and  61,  dated  January  11,  1848, 
August  12,  October  20,  December  22,  1850,  February  8  and  Novem- 
ber 13,  1851 ;  and  they  are  communicated  with  Mr.  Tirade's  note,. 
dated  the  23d  instant,  which  I  have  just  received,  and  a  copy  of  which 
and  of  the  documents  referred  to  is  transmitted  herewith.  Among 
those  documents  is  an  extract  from  the  topographical  report  made  by 
E.  C.  Garter,  a  citizen  of  the  United  States,  who  was  employed  in 
1847,  by  the  Peruvian  government,  to  make  a  special  survey  of  the 
gnano  islands  along  the  northern  coast  of  Peru,  in  which  he  described 
the  Lobos  islands  minutely,  and  made  an  estimate  of  the  quantity  of 
guano  upon  them.  This  was  as  formal  possession  as  could  be  taken 
without  actually  placing  habitations  and  inhabitants  upon  them. 

Besides  the  decrees  and  contracts  referred  to  in  the  above-mentioned 
despatches,  the  Peruvian  government  published  new  commercial 
regulations  on  the  4th  of  March,  1852,  which  contain  the  following 
provisions : 

Articlb  14. — It  is  not  allowed  to  anchor  in  any  of  the  anchoraee- 
grounds  belonging  to  the  republic,  without  a  written  license  from  the 
government. 

Articlb  15. — Vessels  which  load  with  guano  for  abroad,  can  only 
do  so  in  the  islands  of  Ghincha.  Those  taking  it  for  the  agriculture- 
of  the  country  must  load  at  Pabellon  Pica,  or  the  said  islands. 

Abtici«b  114. — Guano  can  only  be  exported  in  vessels  contracted  for 
by  the  government. — (See  despatch  No.  98,  dated  April  18,  1852.) 

The  reruvian  government,  in  the  next  place,  issued  a  decree  on  the 
7th  May  last,  specially  naming  the  euano  islands,  and  annexing  them 
to  provinces  or  districts  of  the  republic,  and  ordering  the  construction 
of  Duildings  on  the  principal  ones.  By  this  decree^  the  Lobos  de 
Tierra  are  annexed  to  the  district  of  Lambayeque,  and  the  Lobos  de- 
Aftiera  to  the  district  of  Eten,  in  the  province  of  Ghiclayo.    Finally, 

fovernors  were  appointed  by  the  president  uf  Peru,  to  reside  in  the 
lObos  islands,  by  commissions  dated  on  the  21st  of  June  last.  They 
proceeded  immediately  to  their  posts,  accompanied  by  a  certain  number 
of  troops,  and  have  since  been  joined  by  reinforcements. 

The  formal  occupation  of  the  islands  of  Lobos,  by  placing  inhabit- 
ants to  reside  upon  them,  occurred  in  the  month  of  June  of  the  pres- 
ent year,  that  is  to  say,  before  the  news  reached  Lima  that  the  United 
States  laid  any  claim  to  them.     It  will  be  recollected  that  the  first 
xnovement  in  the  matter  was  made  by  Captain  Jewett,  in  the  letter 
a^ldressed  by  him  to  the  Secretary  of  State  on  the  2d  of  June  last,  in- 
formation of  which  was  not  received  in  Lima  until  about  the  16th  of 
Jaly,  and  after  the  Peruvian  troops  had  been  sent  to  the  islands.    It 
im  evident,  therefore,  that  the  occupation  of  the  Lobos  islands  by  Peru 
^vrAB  not  made  under  any  apprehension  of  an  attack  upon  its  rights  by 
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tlie  United  States.  It  was  anqaestionably  done  in  consequence  of 
the  proceedings  which  took  place  in  England. — (See  despatch  No.  103, 
dated  June  24,  1852.)  Peru,  therefore,  cannot  be  accused  of  having 
taken  a  hurried  possession  of  the  islands,  to  anticipate  any  similar  in- 
tention on  the  side  of  the  United  States.  She  did  so  to  prevent  any 
encroachment  by  Great  Britain. 

Such  are  the  grounds  on  which  the  Peruvian  government  rests  its 
okdm  to  exclusive  property  in  the  Lobos  islands,  supported  by  facts, 
documents,  and  acts  of  ownership.  In  opposition  to  this  array  oJf 
proof,  what  have  the  United  States  to  offer  ?  The  visit  of  Captain 
Morrell  to  those  islands,  and  the  irregular  resort  of  whaling  and  seal- 
ing  vessels  to  them  for  a  number  of  years,  without  interruption  from 
Spain  or  Peru.  It  was  precisely  during  this  time  that  the  former 
and  latter  governments  were  distracted  by  foreign  wars  or  intermil 
troubles,  wben  neither  could  give  attention  to  the  commercial  and 
other  interests  of  the  nation.  But,  independently  of  this  considera- 
tion, the  voyages  made  by  citizens  of  the  United  States  to  the  Lobo9 
islands  to  take  fish  and  seals  do  not  prove  that  Peru  had  abandoned 
her  title  to  them,  nor  confer  upon  the  United  States  the  right  to  trade 
there,  if  the  principle  asserted  by  the  United  States,  in  the  negotia- 
tion with  Great  Britain  on  the  subject  of  the  northwest  boundary, 
or,  as  it  is  usually  termed,  the  Oregon  question,  be  carried  out.  The 
American  plenipotentiary  used  the  following  language  on  that  occa- 
sion :  '' The  undersigned  asserts  confidently,  that  neither  by  public 
nor  private  law  will  the  mere  silence  of  one  party  whilst  anotner  ia 
encroaching  upon  his  rights,  even  if  he  had  knowledge  of  the  en- 
croachment, deprive  him  of  these  rights.  If  this  principle  be  correct 
as  applied  to  individuals,  it  holds  with  much  greater  force  in  regard 
to  nations.  The  feeble  may  not  be  in  a  condition  to  ccmplain  against 
the  powerful,  and  thus  the  encroachment  of  the  strong  would  convert 
itself  into  a  perfect  title  against  the  weak." 

(Letter  of  Mr.  Buchanan  to  Mr.  Paokenham,  dated  August  30, 
1845.  Executive  documents,  1st  session  29th  Congress,  document 
2,  page  180.) 

Applying  that  principle  to  the  present  case,  it  is  clear  that  the 
Peruvian  claim  of  exclusive  jurisdiction  over  the  Lobos  islands  is  not 
weakened  by  the  fact  that  the  vessels  of  the  United  States  had 
frequented  them  during  a  long  period  of  years  without  interruption. 

After  a  careful  investigation  of  the  subject,  and  an  examination  of 
the  facts  and  documents  connected  therewith,  my  original  conviction, 
that  the  title  of  Peru  to  the  exclusive  possession  of  the  islands  of 
Lobos  is  perfect  and  unquestionable,  has  been  fully  confirmed. 

In  my  answer,  therefore,  to  the  note  of  the  minister  of  foreign 
affairs,  above  referred  to,  I  have  acknowledged  the  right  of  the  Peru- 
vian nation  to  the  sovereignty  and  jurisdiction  over  them,  believing 
such  acknowledgment  to  be  in  accordance  with  the  principles  ijt 
justice  which  have  ever  distinguished  the  acts  of  our  nation. 

A  copy  of  that  note  is  enclosed,  and  I  trust  that  the  course  I  have 
taken  may  meet  with  your  approbation  and  that  of  the  President. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

J.  RANDOLPH   CLAY, 

Hon.  Danisi^  Websxbb,  Secretary  of  &aie. 
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[Translation.] 

Extract  from  the  Natural  and  Moral  History  of  the  Indies^  by  Father 
Jose  Acostay  of  the  Order  of  Jesus.  Seville,  1690.  Book  IF.,  chap. 
37,  page  286. 

Besides  these  birds,  so  adorned  and  of  such  rich  plumage,  there 
are  others  in  the  Indies  altogether  different,  which,  in  addition  U 
their  being  ugly  in  themselves,  serve  for  no  other  use  than  voiding 
excrements,  and  with  all  this  they  are  perhaps  not  the  less  valuable. 
I  have  considered  this  fact,  and  admired  the  providence  of  the 
Creator,  who  ordains  in  so  many  ways  that  the  other  creatures  shall 
assist  man. 

In  some  of  the  islands  and  rocks  along  the  coast  of  Peru  there  are 
seen  from  afar  a  number  of  hills  perfectly  white,  which  a  spectator 
would  pronounce  to  be  snow,  or  that  the  whole  was  white  earth ;  and 
they  are  mountains  of  the  excrements  of  sea  birds,  who  so  there 
continually  to  void  their  excrements  ;  and  there  is  so  much  of  it  that 
it  rises  varas  and  lances  in  height^  which  seems  fabulous.  Barques  go 
to  these  islands  for  the  sole  purpose  of  loading  with  this  excrement,  for 
there  is  no  other  product,  great  or  small,  on  them ;  and  it  is  so  effective 
and  so  convenient,  that  land  manured  with  it  yields  grain  and  fruit  in 

freat  abundance.  They  call  the  said  excrement  guano,  from  which  is 
erived  the  name  of  the  valley  they  call  Lunaguano,  among  the 
valleys  of  Peru,  where  they  make  use  of  this  excrement,  and  it  is  the 
most  fertile  of  any  in  those  parts  ;  there,  quinces,  pomegranates,  and 
other  fruit,  greatly  excel  in  size  and  flavor,  and  they  say  it  is  because 
the  water  with  which  those  trees  are  irrigated  passes  through  land 
manured  with  the  excrements,  and  produces  such  beautiful  fruit. 
So  that  the  birds  yield  not  only  flesh  to  eat,  song  to  delight,  and 
plamage  for  ornament  and  show,  but  their  very  excrement  is  also  for 
the  benefit  of  the  land,  and  all  ordained  by  the  Almighty  Maker  for 
the  use  of  man,  so  that  man  should  prove  himself  grateful  and  loyal 
to  Him  who  is  bountiful  to  him  in  all  things. 


[Tlranslation.] 

Department  of  Foreign  Relations, 

Lima,  October  23,  1852. 

By  note  of  the  9th  instant,  the  undersigned  had  the  honor  to  address 
the  chargg  d'affaires  of  the  United  States,  for  the  purpose  of  enclosing 
to  him  two  important  and  decidedly  significant  documents,  proving 
the  sovereignty  and  exclusive  dominion  which  the  Peruvian  govern- 


ment has  held  and  exercised  over  the  group  of  islands  denominated 
^^  liobos  de  Fuera  "  and  ^^  Lobos  de  Tierra,"  and  this,  too,  especially 

ition  to  vessels  and  citiz 

that  occasion  the  unden 

Bep.  C!om.  397 8 


in  relation  to  vessels  and  citizens  belonging  to  the  United  States. 
On  that  occasion  the  undersigned  proposed  to  make  a  move  extended 
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communication  upon  this  same  subject  of  the  sovereignty  and  domin- 
ion of  the  islands  ;  and  he  now  proceeds  to  fulfil  his  promise^  having 
in  view  the  note  which  his  excellency  the  Secretary  of  State  of  the 
United  States  addressed  to  the  charge  d'  affaires  of  Peru,  at  Washing- 
ton, under  date  of  the  21st  of  August  last. 

In  truth,  the  government  of  Peru  would  never  have  apprehended 
that  its  possession  and  dominion  of  the  Lobos  islands  could  be  called  in 
question,  were  it  not  for  the  value  and  universal  use  which  guano  has 
attained ;  for  which  reason  private  individuals,  engaged  in  the  ex- 
portation of  this  new  article  of  commerce,  have  tftken  pains  to  awake 
the  attention  of  governments  by  statements  either  imperfect  or  erro- 
neous with  regard  to  the  sovereignty  over  these  deposits.  But  it  is 
clear  that  when  the  rights  and  jurisdiction  of  Peru  have  been  once 
acquired,  the  subsequent  adoption  of  an  article  like  guano  to  foreign 
commerce,  and  its  new  commercial  value  over  the  world,  cannot  alter 
the  nature  of  those  rights  nor  invalidate  the  jurisdiction  of  the  laws 
and  regulations  of  Peru. 

Rights  of  possession,  especially  within  maritime  jurisdiction,  are 
based  upon  the  proximity  of  islands  to  the  coast,  upon  the  right  of 
prior  occupation,  or  upon  universal  assent ;  upon  tacit  or  expressei 
agreements  concluded  with  other  powers,  or  upon  the  exercise  of  a 
jurisdiction  assented  to  for  a  long  period  of  time ;  and  under  these 
circumstances  the  sovereignty  of  Spain,  and  the  subsequent  sovereignty 
possessed  by  the  countries  in.  America  which  had  been  colonies  of  that 
monarchy,  over  the  adjacent  islands  comprised  within  the  same  degreei: 
of  latitude,  and  always  looked  upon  as  included  among  the  possessions 
in  the  South  sea,  has  been  acknowledged  for  centuries,  and  has  heeo 
acted  upon  as  an  established  fact,  as  appears  to  a  greater  or  less  degree 
in  all  the  transactions  and  conventions  which  have  determined  the 
actual  laws  in  force  which  have  regulated  commerce  and  navigation 
in  the  Pacific  ocean. 

In  the  first  place,  if  the  occupation  of  an  island  recently  discovered 
confers  a  title  to  its  possession  worthy  of  respect,  such  discovery  and 
occupation,  in  cases  where  possessions  have  been  acquired  for  a  long 
period  of  time,  usually  becomes  a  historical  fact,  as  may  be  proved  by 
the  reports  of  travellers,  the  testimony  of  historians,  and  the  statements 
of  geographers  and  mariners. 

Thus,  from  the  moment  that  any  dispute  arose  in  regard  to  terri- 
torial jurisdiction  over  the  Lobos  islands,  Peru  was  not  necessitated 
to  advance  any  argument  against  every  assault,  other  than  the  fact  of 
possession  universally  assented  to ;  for  possession  and  the  assent  of 
nations  confer  the  strongest  rights  under  the  principles  of  interna- 
tional law. 

Ever  since  the  discovery  of  America  all  writers,  travellers,  and 
geographers  who  have  happened  to  turn  their  attention  to  these 
islands,  which,  from  the  very  fact  that  they  contained  an  article 
which  did  not  then  possess  such  value  in  its  application  to  foreign  indus- 
try, and  from  the  fact  that  they  were  not  always  inhabited,  could  onl) 
have  been  alluded  to  in  a  few  books  and  geographical  maps,  mentio: 
that  they  were  originally  the  property  of  Spam,  discovered  daring  tk 
first  expeditious  of  the  Spanish  discoverers  and  conquerors ;  and  finall) 
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assign  them  to  those  proyinces  which,  having  formerly  been  Spanish/ 
now  constitute  respectively  an  independent  nation,  possessing  all  the 
territorial  rights  of  the  mother  country. 

Looking  at  it  in  this  point  of  view,  there  would  seem  to  be  little 
foundation  for  the  deductions  which  might  be  attempted  to  be  drawn 
from  the  accidental  allusion  made  in  England  by  Lord  Stanley,  under 
Secretary  of  State,  in  his  reply  to  the  letter  of  Mr.  Bnller ;  and  which, 
with  a  different  object,  is  quoted  by  his  excellency  the  Secretary  of  State, 
to  the  effect  that  ^*  no  mention  has  been  made  in  the  political  oqpMitvtion 
of  Peru,  in  reference  to  the  Lobos  iaUmcky  since  it  became  independent." 

The  circumstance  that  no  mention  is  made  of  any  portion  of  its  ter- 
ritory in  the  constitution  of  a  State,  which  is  merely  a  political  law, 
will  not  be  viewed  by  the  charge  d'affaires  as  a  sufficient  reason  for 
disavowing  its  territorial  rights,  founded  on  a  title  derived  from  the 
law  of  nations.  If  this  assertion  be  correct,  Peru  cannot  consider  her- 
self as  possessing  less  right  of  property,  in  that  respect,  to  the  Lobes 
islands,  than  what  she  has  over  all  the  other  places  which  constitute 
her  territory,  whether  such  rights  have  or  have  not  been  circumstan- 
tially and  distinctly  determined  in  her  political  constitutions.  This 
remark,  applied  to  the  present  case,  receives  still  greater  force  if  it  be 
borne  in  mind  that  in  tne  first  political  constitution  of  Peru,  which  is 
that  of  the  12th  of  November,  1823,  no  definite  line  is  drawn  of  the 
limits  of  the  territory  of  Peru,  nor  are  any  portions  of  it  designated ; 
the  principle  regulating  in  this  respect  being  the  possession  of  Spain, 
whose  territorial  rights  were  transmitted  to  the  independent  govern- 
ment, according  to  every  principle  of  political  and  international  law. 

The  undersigned  stated  that  none  oi  those  who  have  made  mention 
of  the  Lobos  islands,  either  historically  or  scientifically,  have  failed 
to  look  upon  them  as  the  property  of  Peru  ;  and,  in  fact,  as  far  back 
as  Garcilazo  de  la  Yoga,  in  his  ^^  Comentarios  Reales,"  and  Antonio 
de  Herrera,  chronicler  to  his  Catholic  Majesty,  the  most  ancient  and 
universally  acknowledged  to  be  accurate  historians  of  Peru,  there  may 
be  found  proof  of  the  discovery,  occupation  and  uie  of  the  Lobos 
islands  ;  and,  although  a  diplomatic  note  may  not  be  the  proper  docu- 
ment wherein  to  accumulate  quotations  from  historical  sources,  it  may 
he  satisfactory  to  find  that,  in  a  matter  where  it  would  be  sufficient 
merely  to  allege  a  possession  which  is  not  denied,  there  are  documents 
so  worthy  of  respect,  which  explicitly  establish  the  rights  of  Peru. 

Garcilazo  tells  us  in  book  3d,  chapter  16th,  that  the  seafaring  ex- 
peditions of  the  Indians,  the  aboriginal  inhabitants  of  Peru,  was 
extended  several  leagues  from  the  coast  for  purposes  of  fishery  and 
maritime  industrial  pursuits.  The  same  writer  details  at  length  the 
laws  of  the  Incas  intended  to  regulate  the  exportation  of  guano  from 
the  islands,  and  the  following  passages  in  chapter  3d,  book  5th,  are 
well  worthy  of  note :  '  *  Along  the  seacoast,  from  still  further  down  than 
Arequipa,  as  far  as  Tarapaca,  a  shore  line  of  more  than  two  hundred 
leagues,  they  use  no  other  manure  than  what  is  obtained  from  the 
sea-fowU  which  exist  all  along  the  Peruvian  coast,  both  large  and 
small  varieties,  and  frequent  it  in  flocks  so  numberless  that  they 
srould  be  incredible  unless  seen.  They  breed  in  certain  uninhabited 
inlands  which  lie  along  that  coast,  (he  speaks  of  Peru  generally,)  and 
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Oaptaiii  Amasa  Delano  during  the  year  1806,  and  published  in  1817 
at  Boston. 

The  newgjKEtpers  of  the  United  States  have  copied,  within  the  last 
few  months,  in  connexion  with  this  affair  of  the  Lobes  islands,  pages 
624,  525,  526,  and  527,  of  said  work,  wherein  the  Lobos  islands  are 
described,  and  that  which  they  principally  contain,  which  is  guano. 

It  is  worthy  of  remark  that  Captain  Delano  likewise  alludes  to  what 
had  been  written  in  regard  to  the  use  made  of  the  guano  of  the  Peru- 
vian islands,  as  far  back  as  1612,  by  a  traveller  named  Samuel 
Burches,  and  published  in  London  in  1625  under  the  title  of  the 
*' Pilgrims." 

Pursuing  the  course  of  this  investigation  up  to  periods  lees  remote,  the 
undersign^  can  refer  to  the  ^'  Diccionario  Ghografioo"  of  Alcedo,  also 
alluded  to  in  the  note  of  his  excellency  the  Secretary  of  State,  in  which 
not  only  the  discovery,  but  likewise  the  assignment  of  the  islands  of 
"  Lobos  Afuera"  and  *'  Lobos  Adentro"  to  one  of  the  Peruvian  pro- 
vinces, under  the  Spanish  rule,  is  alluded  to  in  the  same  manner  as  in 
the  work  of  Herrera.  This  article  from  Alcedo's  Dictionary  is  it- 
printed  in  the  documents  published  by  the  British  Parliament  for  the 
very  purpose  of  investigating  the  dominion  of  Peru  over  said  islands, 
and  of  which  documents  the  Secretary  of  State  has  information. 

The  high  authority  of  the  enlightened  historian  of  our  own  times, 
Prescott,  a  citizen  of  the  United  States,  whose  statements  relative  to 
the  legislation  of  the  Incas  in  regard  to  the  distribution  of  guano,  and 
the  consequent  sovereignty  of  those  monarchs  over  the  islands  which 
contained  it,  are  derived  from  the  historians  already  quoted,  and  par- 
ticularly from  Garcilazo  de  la  Vega,  lends  it  support  in  proof  of  this 
historical  fact.  The  allusion  made  by  Prescott  strengthens  the  au- 
thority of  the  Spanish  writers  for  the  object  maintained  in  this  note. 

So  much  so  IS  this  the  belief  which  has  been  entertained  in  the 
United  States  in  regard  to  the  proprietorship  of  the  islands,  that  the 
celebrated  Korth  American  geographer,  Mitchell,  not  only  delineatefl 
them  in  his  map  as  appertaining  to.  Peru,  but,  in  the  explanatory  in- 
dex of  said  map,  it  may  be  read^  opposite  to  the  article  '^  Lobos  Isl- 
ands," that  they  are  a  dependency  of,  and  belong  to,  Peru. 

Older  geographical  maps  and  scientific  voyages  are  no  less  explicit 
upon  this  pomt.  Not  to  mention  the  maps  and  geographical  descrip- 
tions in  which  the  Lobos  islands  are  ordinarily  alluded  to  as  apper* 
taining  to  the  dominions  of  Spain,  the  undersigned,  in  order  not  to 
make  his  series  of  quotations  too  voluminous,  refers  to  the  authority 
of  Don  Jorge  Juan  and  Don  Antonia  de  UUoa,  an  authority  univer- 
sally recognized  by  all  who  treat  of  matters  relating  to  the  Pacific 
and  settlements  made  thereupon  in  the  narrative  of  the  voyage  which 
they  made,  by  order  of  the  Spanish  government,  to  measure  astron- 
omical degrees  and  determine  the  figure  of  the  earth. 

In  like  manner  he  cannot  neglect  to  allude  to  the  voyages  of  hii 
Britannic  Majesty's  Captain  Colnett,  who  made  his  explorations  by  au- 
thority of  the  admiralty  in  1793,  who  made  a  reconnoissanoe  of  the 
Lobos  islands,  and  who,  in  speaking  of  them  and  others  adjacent  to 
this  coa^t,  expresses  the  precautions  he  took,  from  respect  to  treaties, 
not  to  land  upon  them,  in  consequence  of  hia  well  grounded  belief 
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that  they  were  only  visited  on  certain  occasions,  for  unlawful  pur- 
poses, by  smugglers  ''and  other  interlopers." 

Prior  to  him,  there  is  a  very  curious  and  authentic  ''  log-book"  of 
the  Spanish  frigate  ''Monserrat,"  in  which  the  position  and  charac- 
teristiGS  of  the  Lobos  islands — to  which  log-book  the  undersigned  has 
had  the  honor  to  call  the  attention  of  the  (sharg^  d'affaires^  with 
whom  he  has  also  consulted  and  pointed  out  the  existence  of  the  pas- 
sages already  quoted  from  the  voyages  of  Joi^e  Juan  and  Captain 
Oolnett. 

At  the  present  day  we  have  the  Universal  Geographical  Dictionary, 
published  in  Barcelona « in  the  year  1832,  wherein  the  Lobos  islands 
are  spoken  of  as  appertaining  to  Peru,  being  included  within  the  inten« 
dency  of  Trujillo;  and,  in  the  year  1839,  the  publication  was  conclu- 
ded of  the  voyage  made^  under  the  orders  of  the  British  admiralty, 
by  the  ships  "Beagle"  and  ''Adventure,"  of  the  British  navy,  for 
the  purpose  of  correctine  errors  in  charts,  in  which  publication  the 
Lobos  islands  are  alludea  to  in  the  same  point  of  view. 

It  is  to  be  concluded,  from  all  this,  that  there  is  no  document  or 
scientific  work,  without  exception,  in  which  the  proprietorship  and 
exclusive  jurisdiction  of  Peru  over  said  islands  is  not  to  be  deduced  as 
a  positive  fact,  according  to  all  evidence  that  has  been  collected  up  to 
the  present  day. 

The  fact  that  they  are  not  islands  permanently  inhabited^  that  is  to 
say,  that  they  contain  no  regularly  constructed  buildings,  has  no 
bearing  upon  the  question,  bcM^use  they  possess  no  water,  and  espe- 
cially because  there  have  always  existed  laws  and  regulations  prohib- 
iting the  frightening  away  the  birds  therefrom  by  the  presence  of  man. 
But  besides,  the  fact  that  they  were  uninhabited  has  not  had  the  power 
to  prevent  the  establishment  of  a  national  jurisdiction,  as  happens  in 
maritime  places,  and  other  islands,  where  the  right  of  fishery  and  the 
•exercise  of  exclusive  sovereignty  are  admitted,  notwithstanding  they 
do  not  contain  actual  residents  thereon,  it  is  very  satisfactorily  proved, 
by  the  evidence  of  all  who  have  visited  those  islands,  that  the  natives 
of  Paita  and  Lambayeque  have  been  in  the  habit  of  frequenting  them 
at  certain  seasons  for  the  purpose  of  carrying  on  the  fishery  business 
and  collecting  the  eggs  of  sea-birds,  &c. 

The  intercourse  betw^n  the  inhabitants  of  that  coast  and  the 
islands  is  frequent,  and  it  is  a  common  practice  to  visit  and  reside  in 
them  at  certain  seasons ;  it  being  necessary  to  remark  that  said  peri- 
odical and  occasional,  but  frequent,  visits  to  the  islands,  are  not  made, 
as  might  be  occasionally  given  to  be  understood,  by  Indians  not  yet 
civili^.  The  inhabitantH  of  the  coast  of  Peru  are  of  different  races, 
but  there  are  Peruvian  citizens  in  those  parts  residents  of  large  vil- 
lages and  even  of  cities,  and  they  are  found  among  the  most  cultivated 
part  of  the  population,  and  engaged  in  foreign  commerce.  In  regard 
to  the  Indians  themselves  who  reside  in  those  parts,  it  is  proper  to 
state  that  they  are  considered  as  an  integral  portion  of  Peruvian  soei'» 
ety,  and  enjoy  the  rights  of  citizenship  under  the  8th  article  of  our 
political  constitution,  even  although  they  may  not  know  how  to  read 
or  write. 
-  This  observation  has  been  made  necessary  in  order  to  obviate  a  false 
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impression  ivhicli  certain  information,  fiirnished  by  interested  parties, 
may  have  produced  at  a  distance  in  regard  to  the  character  of  the  Pe- 
ruvians who  frequent  the  Lobos  islands. 

The  undersigned  now  proceeds  to  take  into  consideration  that  juris- 
diction and  sovereignty  which  has  not  yet  been  warranted,  according 
to  the  rules  of  possessioh  under  common  law  and  universal  assent. 

In  support  of  this  historical  proof,  and  the  legal  arguments  to  be 
derived  from  the  laws  of  nature,  we  have  the  authority  of  treaties 
equally  explicit  as  regards  positive  international  law,  before  whicb, 
also,  any  objections  which  might  be  raised  in  relation  to  discoverj, 
occupation,  or  otherwise,  must  undoubtedly  be  considered  to  have  dis- 
appeared, even  in  case  the  right  of  Peru  to  exclude  all  foreign  sover- 
eignty were  not  so  manifest. 

The  undersigned,  in  order  to  sustain  this  latter  assertion,  will  ap- 
peal to  the  most  ancient  records  of  international  law,  as  also  to  the 
8th  article  of  the  treaty  of  Utrecht,  concluded  in  1713,  and  the  prior 
treaty  of  Madrid,  of  the  27th  of  March  of  the  same  year;  the  11th, 
12th,  13th,  and  14th  articles  of  which  are  explicit  as  regards  the  re- 
cognition of  the  exclusive  sovereignty  of  Spain  over  all  these  possess- 
ions in  the  South  seas. 

*  The  undersigned  has,  of  course,  no  intention  to  claim  upon  this  occa- 
sion the  strict  rights  which  at  that  time  may  have  conceded  and  re- 
cognized so  extensive  a  maritime  jurisdiction  ;  but  it  cannot  be  denied 
that  England,  with  which  those  treaties  were  concluded  by  Spain, 
was  undoubtedly  bound  to  recognize  the  territorial  rights  then  estab- 
lished, in  so  far  as  regarded  these  possessions  on  the  main  land  and 
the  islands  of  the  South  sea  ;  and  that  this  was  done  without  even 
adhering  to  the  general  principles  of  international  law  in  regard  to 
the  titles  which  are  derived  from  the  material  occupation  of  unknown 
islands,  the  Lobos  islands  not  being  then  comprised  in  that  category. 

It  is  not  therefore  under  this  aspect  alone,  in  the  opinion  of  the 
undersigned,  that  a  question  is  governed  by  the  general  principles  of 
the  law  of  nations.  It  is  also  subject,  and  very  particularly  so^  to  the 
conventional  principles  which  are  entirely  obligatory  between  England 
and  Spain. 

Inasmuch  as  at  the  time  when  the  treaties  of  Madrid  and  Utrecht 
were  concluded,  in  which  the  exclusive  sovereignty  of  these  territories 
and  islands  is  recognized,  the  United  States  formed  part  of  the  British 
monarchy  in  the  same  manner  as  Peru  constituted  part  of  the  Spanish 
monarchy,  the  undersigned  thinks  that  the  obligations  contracted  in 

Eerpetuity  of  a  real  and  permanent  character  between  the  Spanish  and 
ritish  nations  are  equally  sacred  and  to  be  respected  by  those  nations, 
who,  having  thrown  off  the  aforesaid  sovereignty^  have  since  formed 
themselves  into  independent  nations,  n  so  far  at  least  as  regards 
mutual  territorial  rights. 

The  stipulations  of  Spain  to  prese:  e  those  territorial  rights  intact 
are  80  many  additional  acts  of  so ver-^<gnty  exercised  by  her,  and  this 
is  the  proper  occasion  to  invite  nttention  to  that  part  of  his  ex- 
oellency  Mr.  Webster's  note  where  ho  requests  information  as  to 
the  acta  of  jurisdiction  exercised  by  his  Catholic  Majesty  at  that  time. 

Undoubtedly  it  will  be  difficult  to  find  prohibitions  of  a  local  char- 
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acter,  or  authority  for  such  jurisdiction  in  especial  cases  of  violation 
of  the  rights  of  the  State  in  those  islands. 

The  colonial  system  which  was  in  force  in  those  re^ons,  as  a 
general  thing,  excluded  therefrom  the  trade  of  other  nations  unless 
authorized  by  special  concessions.  The  treaties  which  I  have  just 
alluded  to,  and  nearly  all  the  transactions  subsequently  entered  into 
by  Spain  with  maritime  powers,  prohibited  foreign  trade  in  these 
seas  ;  and  the  undersigned  will  cite,  among  others,  the  4th  and  6th 
articles  of  the  treaty  of  San  Lorenzo  of  October  28,  1790,  concluded 
between  Spain  and  England,  in  which  fishing  is  prohibited  to  British 
subjects  by  the  first  of  said  articles,  within  a  distance  of  less  than  ten 
leagues  from  places  occupied  by  Spain,  while  in  virtue  of  the  2d,  the 
aforesaid  British  subjects  were  prevented  from  settling  on  the  coasts 
of  Southern  America  and  the  adjacent  islands. 

Stipulations  analagous  to  these  were  in  force  at  that  time  with  the 
other  maritime  nations,  and  it  is  worthy  of  note  that  even  in  what 
were  called  the  contracts  ^^deasiento,"  by  which  at  different  times 
Spain  conceded  to  French  and  British  subjects  the  right  to  introduce^ 
negroes  from  Africa  into  those  parts,  she  always  laid  restrictions  upon 
their  admission  to  and  trade  with  the  coasts  and  adjacent  islands  in 
her  possession,  subjecting  the  importation  of  Africans  to  strict  regu- 
lations. 

It  must  be  acknowledged,  therefore,  that  Spain  exercised  jurisdic- 
tion to  prevent  foreign  vessels  from  visiting  the  islands  contiguous  to- 
this  part  like  those  of  Lobos,  access  to  which  w^p  always  prohibited  ; 
and  that  if  some  of  them  eventually  approached  the  same,  they  did  so 
in  violation  of  treaties,  as  Captain  Collnett  says  in  the  history  of  his 
ofiicial  voyage  already  mentioned,  and  were  considered  as  smugglers 
and  interlopers ;  and  in  this  state  of  things  the  sailing  of  foreign 
vessels  in  these  seas  being  necessarily  rendered  a  very  rare  occurrence, 
it  is  not  strange  that  repeated  regulations  are  not  to  be  met  witn,  nor 
any  instances  of  violations  of  treaties,  and  the  application  of  penalties 
against  infringing  vessels,  under  the  Spanish  government,  in  regard 
to  the  visiting  of  these  islands. 

The  commerce  of  these  seas  and  coasts  having  been  thrown  open  to- 
foreign  flags,  the  Peruvian  government,  as  soon  as  it  began  to  become 
consolidated,  issued  the  decree  of  September  6,  1833,  in  order  to 
prevent  foreign  vessels  from  fishing  in  the  Peruvian  islands  and  coasts- 
of  which  the  Secretary  of  State  is  informed,  it  being  very  remarkable 
that,  in  the  very  communication  to  which  I  am  replying,  it  is 
acknowledged  that  the  object  of  said  prohibition  was  to  prevent 
fishing  by  American  citizens,  who,  as  it  is  stated  in  the  aforesaid 
communication,  were  in  the  habit  of  repairing  to  tdese  islands. 

Subsequently,  on  the  18th  of  November  of  the  same  year,  1833,  an 
order  for  the  regulation  of  commerce  was  issued  ;  in  the  20th  article 
of  which  foreign  trade  with  the  Lobos  islands  is  expressly  prohibited 
under  penalty  of  confiscation  and  condemnation. 

It  is  not  susceptible  of  doubt  that  the  jurisdiction  of  Peru,  if  such 
were  acknowledged,  could  not  have  lost  foroe  from  the  fact  that  the 
article  was  ascertained  to  possess  value  in  foreign  trade,  as  happened 
in  1840;  in  which  it  began  to  be  exported,  and  consequently  it  is  in-- 
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dispensable  to  acknowledge  the  binding  force  of  the  decrees  which  ex- 
pressly prohibit  its  exportation  from  those  islands,  it  only  being  per- 
mitted n'om  the  Chincha  islands,  with  the  consent  of  the  government 
previonsly  obtained.  These  are  the  decrees  of  the  8th  of  December, 
1841,  and  of  the  2l8t  of  March  and  lOth  of  May,  1842,  of  which  his 
excellency  Mr.  Webster  also  possesses  information,  and  who  says  that 
he  has  seen  them  in  the  documents  last  published  in  England  by  order 
of  Parliament,  and  they  are  so  many  additional  acts  of  jurisdiction 
no  less  authorized  than  the  former  ones  of  1833,  and  were  so  from  the 
time  they  were  issued,  their  binding  force  not  being  impaired  by  the 
circumstance  that  they  may  not  have  been  brought  to  the  knowledge 
of  the  government  of  the  United  States  in  a  special  manner,  or  by  a 
direct  and  express  communication,  as  perhaps  there  is  reason  to  believe 
is  indicated  in  the  note  which  now  occupies  the  attention  of  the  under- 
signed. 

An  official  publication  cannot  but  be  considered  as  an  act  of  notifies- 
tion  to  the  subjects  of  all  nations,  of  the  commercial  legislation  of  a 
country ;  still  more,  in  so  far  as  the  United  States  is  concerned^ which 
republic  has  always  had  diplomatic  and  consular  agents  in  Peru— -to 
whom  it  has  always  been  the  practice  to  distribute  the  official  paper  in 
which  the  decrees  and  ordinances  of  the  government  are  published. 

Subsequently,  in  the  year  1847,  the  government  of  Peru  caused  a 
minute  survey  to  be  made  of  the  Lobos  islands  by  a  special  engineer, 
Mr.  Cartter  ;  and  the  result,  of  his  explorations  have  been  published 
officially,  without  any  nation  having  contested  this  immemorial  and 
habitual  jurisdiction,  whereby  the  government  of  Peru  confirmed  the 
accuracy  of  the  boundary  lines  of  its  territory. 

The  official  labors  of  Engineer  Cartter  were  directed  to  the  recon- 
noissance  and  hydrographical  survey  of  the  islands  ;  a  geological  de- 
scription of  them,  and  a  calculation  of  the  amount  of  guano  which 
they  might  contain  as  taxable  Peruvian  property.  It  is  seen  tbat  these 
measures,  and  the  official  description,  preceded  by  a  considerahle 
length  of  time  the  discussion  raised  in  England  in  relation  to  the  Lo- 
bos islands,  and  they  were  made  at  a  time  when  no  one  in  the  world 
disputed  the  authority  of  Peru  over  them. 

Legal  decisions  of  various  kinds,  and  of  a  judicial  and  penal  appli- 
cation, have  given  a  renewed  and  confirmatory  sanction  to  these  pro- 
hibitions of  toreign  fishery  and  trade  with  the  Lobos  islands.  For 
the  obtaining  information  of  them^  the  undersigned  will  refer  to  the 
collection  of  documents  published  by  the  authority  of  the  British  Parliar 
ment,  and  will  designate  as  those  most  generally  known,  that  of  the 
English  ship  '^  Oampeadora,''  condemned  for  having  visited  the 
islands  for  tne  pur{)ose  of  fishing,  with  the  knowledge  and  assent  of 
the  consul-general  of  England  at  Lima ;  and  that  of  the  ^'  Hibernia," 
also  condemned  for  having  proceeded  to  those  islands  without  a  license. 

The  details  of  these  cases  are  so  well  known  through  the  publication 
made  in  England,  that  the  undersigned  will  not  stop  to  enumerate 
them.  That  which  has  a  material  bearing  upon  the  subject  of  this 
note  is  to  make  it  appear  that  said  vessels  were  subjected  to  a  legal 
prosecution,  for  having  infringed  the  Peruvian  regulations  which  pro- 
£iibit  trade  and  communication  with  the  Lobos  islands,  even  to  na- 
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tional  vesseLs,  unless  with  the  permission  of  the  government  or  au* 
thorities  of  Peru  ;  that  the  prosecution  of  said  vessels  was  carried  on 
with  the  knowledge  of  the  consul-general  of  England,  whose  flag 
they  bore  ;  and  that  the  jurisdiction  of  Peru  was  practically  exer- 
cised, assented  to,  and  recognized. 

The  undersigned  has  deemed  proper  to  enclose  an  authenticated 
copy  of  the  suit  against  the  '^  Hioernia,"  and  of  the  note  of  the  1st 
of  April,  1834,  from  her  Britannic  Majesty's  consul-general,  wherein 
he  expresses  his  acquiescence  in  the  rightful  exercise  of  the  jurisdiction 
of  Peru,  in  respect  to  the  ^'  Campeadora  ;"  other  documents  also  in 
regard  to  this  subject  have  been  published  in  an  official  manner  at 
London  during  the  present  year ;  the  enclosed  copy  of  the  note  to 
which  the  undersigned  has  alluded  is  enough  to  prove  the  existence 
of  the  fact,  and  the  important  circumstance  of  the  exclusive  jurisdic- 
tion of  Peru,  and  naval  police  regulations  in  relation  to  the  Lobos  is- 
lands having  been  exercised  without  opposition. 

It  will  also  be  proper  to  inform  the  charge  d'affaires  that  suits  were 
instituted  against  two  other  vessels,  the  ^*  Adelina"  and  the  '*  Moro 
Quintana,"  for  taking  away  guano  from  said  islands  ;  the  proceedings 
against  said  vessels  are  known  and  have  been  published  in  Peru. 

If,  after  such  complete  evidence  of  Peruvian  jurisdiction,  any  spe- 
cial consideration  ought  to  be  taken  in  regard  to  citizens  and  vessels 
belonging  to  the  United  States,  as  is  urged  by  his  excellency  the  Sec- 
retary of  State  in  the  note  of  August  21,  where  he  remarks,  '^  that 
this  is  not  a  question  between  Peru  and  other  governments,  who  may 
have  more  or  less  admitted  the  rights  of  Peru,  but  a  question  between 
Peru  and  the  United  States ;  the  undersigned  would  represent  that 
said  note  of  the  Secretary  of  State  is  based  upon  two  circumstances 
which  the  undersigned  cannot  avoid  contradicting. 

The  first  is,  that  American  citizens  have  been  in  peaceable  posses- 
sion of  the  right  to  fish  at  the  Lobos  islands  for  more  than  fifty  years  ; 
and  the  second,  that  when  by  decree  of  the  6th  of  September,  1833, 
foreigners  were  prohibited  from  using  the  fisheries,  Mr.  Lamed,  char^l 
d'affaires  of  the  United  States  at  Lima,  made  official  objection  to  said 
decree,  and  his  note  upon  the  subject  was  not  replied  to. 

As  the  undersigned  has  already  stated  in  his  note  of  the  9th  instant^ 
he  will  not  hesitate  to  deny  upon  this  occasion,  also,  that  any  distinc- 
tion can  be  recognized  between  the  right  to  fish  in  the  seas  surround- 
ing the  islands,  and  even  between  that  of  having  the  power  to  kill 
seals  and  even  to  dry  the  skins  on  the  shore ;  and  that  of  removing  the 
substance  of  the  soil  or  the  guano  existing  upon  those  islands ;  and  of 
claiming  dominion  over  them,  or  assuming  the  jurisdiction  of  thesove* 
reijgnty  of  the  territory. 

The  undersigned  will  not,  for  one  moment,  allow  that  the  citizens 
of  the  United  States  can  have  acquired  this  alleged  right  of  fishery 
by  peaceful  prescription ;  but  meanwhile  it  is  necessary  to  establish 
the  fact  that  the  inference  which  is  drawn  therefrom,  as  to  the  right  to 
take  away  guano,  cannot  be  considered  as  properly  established  on  such 
principles. 

Further  above  in  this  note  the  undersigned  has  shown  that  foreign 
fishery  and  trade  were  prohibited  along  the  coast  and  islands  of  Pern 
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by  the  colonial  laws  and  by  treaties,  and  if  any  enterprises  relating  to 
those  branches  of  industry  were  put  into  execution,  it  was,  as  is  well 
known,  under  special  concessions  granted  to  merchant  vessels  who  made 
importations  under  another  flag,  in  order,  especially  during  the  time 
of  the  war  of  independence,  to  protect  the  neutrality  of  the  flag  as 
regarded  the  merchandise  transported,  and  to  prevent  confiscationB, 
which,  from  the  very  fact  that  they  are  exceptions,  only  prove  the 
principle  of  prohibition,  and  the  impossibility  of  establishing  a  right 
of  a  contrary  tenor. 

During  the  first  quarter  of  this  century  the  exercise  of  the  sove- 
reignty over  these  seas  was  disturbed  by  the  war  of  independence; 
and,  consequently,  the  few  cases  of  fishery  by  foreign  subjects  along 
the  islands  and  coast  of  Peru,  which  are  endeavored  to  be  adduced 
against  the  sovereign  rights  of  this  part  of  the  world,  can  only  be 
looked  upon  as  irregular  proceedings,  and  as  taking  improper  advan- 
tage of  the  situation  in  which  both  the  Spanish  government  and  the 
independent  authorities  were  placed,  of  being  unable  to  make  their 
maritime  laws  effectually  respected. 

This  consideration  will  doubtless  suflSce  to  insure  the  acknowledg- 
ment, that  those  proceedings  of  American  citizens,  even  if  they  were 
conducted  up  to  the  time  of  the  consolidation  of  the  independent  gov- 
ernments, cannot  serve  as  a  basis  for  the  lawful  prescription  of  a  right 
in  their  favor. 

The  Secretary  of  State  also  speaks  of  visits  made  to  the  Lobos  islands 
by  American  vessels  since  1793,  but  it  cannot  but  be  acknowledged, 
under  the  weight  of  the  preceding  considerations,  that  it  is  in  evidence 
in  history,  and  even  of  the  present,  that  whatever  other  visits  were 
made  shortly  before  or  during  the  war  of  independence,  were  induced 
either  by  special  licenses,  or  were  unauthorized,  or,  finally,  were  occa- 
sional acts  unknown  and  isolated  ;  or  the  consequences  of  an  ahose 
^'for  which  neither  the  circumstances  nor  the  lapse  of  time  can  furnish 
a  foundation  in  right. 

The  fact  is,  that  as  soon  as  the  independent  government  was  regu- 
larly organized,  the  decree  of  the  6th  of  Sentember,  1833,  was  issued. 
As  soon  as  it  was  published,  Mr.  Larnea,  charge  d'affaires  of  the 
United  States,  addressed  to  the  department  of  foreign  relations  a  note, 
under  date  of  the  30th  of  September,  1833,  upon  this  subject. 

That  communication,  which  the  undersigned  had  the  nonor  to 
transmit  to  the  charge  d'affaires  on  the  9th  of  the  present  minth,  did 
not  contain  any  claim  to  vindicate  a  perfect  right  in  favor  of  citiwns 
of  the  United  States  ;  it  said,  in  substance,  that  the  decree  of  Sep- 
tember might  be  considered  as  exhibiting  no  very  friendly  feeling. 
Its  arguments  were  to  the  effect,  that,  in  permitting  American  citi- 
ssens  to  make  use  of  the  fisheries  at  those  islands,  the  interests  of 
Peruvians  suffered  no  detriment ;  because  the  latter  had  not  engaged 
in  this  branch  of  industry  to  any  considerable  extent.  "^That  the 
innumerable  creeks^  bays,  and  havens  of  Peru  would  afford  amph 
room  for  the  whole  to  follow  this  harmless  avocation  with  undimin- 
ished advantage  ;"  that  '<  fish  of  the  cetaceous  kinds  are  not  caugh 
on  the  ^playas,'  but  in  the  ocean,  sometimes,  perhaps,  at  a  short  di*^ 
tance  only  from  them." 
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Undoubtedly,  these  cbcpressions  in  the  note  bear  no  indication  of  a 
protest  or  of  a  claim  to  rights. 

Subsequently,  that  document  is  still  more  expressive  of  its  true 
meaning.  '^  Therefore/'  said  Mr.  Larned,  '<  /Aoiie  to  request^  in  the 
name  of  my  government,  that  the  decree  in  question  may  be  recon- 
sidered and  so  far  modified  as  to  permit  to  the  citizens  of  the  United 
States  the  pursuit  of  an  occupation  which  they  have  been  allowed 
quietly  to  follow  for  a  number  of  years,  to  their  advantage,  and,  it  is 
believed,  without  injury  to  Peru." 

As  it  is  very  apparent  that  the  argument  in  the  communication  of 
Mr.  Larned  rests  only  upon  the  ground  that  Peruvian  interests  were 
not  damaged,  it  i#clear,  both  for  this  reason  as  well  as  for  others 
advanced  in  that  note,  and  their  very  language,  that  the  charge 
d'affaires  of  the  United  States  considered  this  use  of  the  fisheries  as 
merely  the  consequence  of  a  passing  tolerance,  and  solicited  and  en- 
treated  its  continuation,  merely  because  it  did  not  at  that  time  injure 
the  interests  of  Peru. 

Notwithstanding  this,  the  note  of  Mr.  Larned  was  not  left  without 
reply,  as  is  stated  in  the  noteof  his  excellency  the  Secretary  of  State.  The 
undersigned  has  not  only  addressed  to  thechargi  d'affaires  a  copy,  but 
has  exhibited  to  him  the  original  autograph  despatch  which  he  sent 
at  that  time,  and  the  note  filed  among  the  archives  of  this  department; 
which,  on  the  strength  of  this  despatch,  and  by  means  of  a  decree 
issued  to  that  effect  in  1834,  was  addressed  to  Mr.  Larned  on  the  13th  of 
May  of  the  same  year,  refusing  the  application  ;  declaring  that  the 
prohibition  of  American  citizens  to  fish,  and  the  provisions  of  the 
decree  of  the  6th  of  September,  were  still  in  force,  without  either  Mr. 
Larned  or  the  government  of  the  United  States  having  ever  addressed 
any  reclamation  or  communication  after  having  received  said  reply. 

The  prohibition,  then,  was  assented  to  ;  and  the  toleration,  if  such 
there  had  been  in  some  former  instances,  was  suspended,  and  the  said 
prohibition  assented  to  tacitly,  but  in  a  binding  manner. 

Neither  is  the  assertion  correct,  that,  notwithstanding  this  citizens 
of  the  United  States  continued  to  carry  on  fishery  at  the  Lobos  islands. 
No  foreign  or  national  vessel  has  been  permitted  to  visit  the  Lobos 
islands,  at  least  since  that  time  without  a  special  license. 

When,  after  the  lapse  of  twenty  years,  not  a  case  has  occurred,  as 
far  as  the  undersigned  is  aware,  where  an  American  vessel  has  been 
allowed  to  visit  said  islands  in  search  of  seals,  how  much  less  can  an 
allegation  be  made  of  the  practice  of  visiting  them  for  other  purposes 
80  essentially  connected  with  a  jurisdiction  and  usance  founded  upon 
territorial  rights  as  would  be  the  loading  and  ex  jortation  of  guano. 

On  the  contrarv,  all  vessels  which  have  touched  at  said  islands 
without  a  license  have  been  subjected  to  a  prosecution,  as  having  in- 
curred the  penalties  of  contraband  trade. 

As  the  undersigned  does  not  for  a  moment  doubt  that  in  the  argu- 
ment of  the  government  of  the  United  States,  their  real  importance 
will  be  attached  to  those  cases  where  American  vessels  have  been  able 
to  carry  on  the  fishery  business  upon  this  coast  under  an  acknowledged 
infringement  of  treaties  and  laws ;  neither  does  he  doubt  that  such 
■^cases,  after  what  has  been  so  fully  set  forth  in  this  note  will  not  in 
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anj  manner  be  looked  upon  as  legitimate  precedents  for  the  estabM- 
ment  of  a  right. 

Even  the  very  toleration  of  such  practices  should  be  considered  in- 
sufficient to  warrant  such  purpose,  especially  when  it  had  been  utterlj 
broken  up  by  the  decrees  of  1833.  Since  these  were  promulgated, 
that  is  to  say  since  some  twenty  years,  there  is  perhaps  no  known 
case  where  the  fishery  business  has  been  carried  on  by  an  American 
vessel ;  and  it  is  even  incredible  that  one  of  them  should  have  at  least 
obtained  a  license  from  the  Peruvian  authorities  to  visit  the  Lobos 
islands.  The  same  right,  that  is  to  say  the  right  to  fish  in  these 
seas^  which  cannot  be  supposed  to  have  existed,  would  have  become 
extinguished  under  the  principles  of  universal  lawf  after  a  discontinu- 
ance or  suspension  of  twenty  years. 

On  the  contrary,  for  the  purpose  of  giving  greater  force  to  these  , 
prohibitions,  a  special  decree  was  issued  on  the  6th  of  August,  1840, 
a  copy  of  which  is  enclosed  to  the  charge  d'affaires^  wherein,  while 
establishing  regulations  for  the  fishery  business,  and  restricting  it  to 
Peruvian  citizens  only,  it  is  forbidden  to  be  carried  on  by  any  bat  na- 
tives of  the  country  ;  and  this  decree  has  not  in  its  application  met 
with  any  sort  of  embarrassment  or  opposition  whether  officially  or  in 
events. 

Annexed  the  charg^  d'affaires  will  find  the  note  of  Mr.  Roden, 
consul  of  the  United  States  at  Paita  for  several  years,  who,  by  rea«oD 
of  his  lon^  residence  in  that  place,  is  perhaps  one  of  the  best  persons 
to  give  evidence  upon  this  point.  Mr.  Ruden  makes  a  very  distinct 
declaration  that  it  has  never  come  to  his  knowledge  that  American 
vessels  have  fished  near  the  islands,  at  least  since  1833 ;  as  if,  in  order 
to  carry  on  this  branch  of  industry,  it  were  necessary  to  do  so  in  na- 
tional vessels  and  through  a  license  from  the  port  authorities. 

With  the  same  intention  of  rendering  effective  the  observance  of  the 
fiscal  regulations  which  prohibit  the  withdrawal  of  guano,  fishery,  and 
commerce,  and  communication  generally  with  those  islands,  even  in 
national  vessels,  it  is  now  some  years  that  Peru  has  kept  a  vessel  to 
cruize  on  that  part  of  the  coast. 

The  case  is  well  known,  also,  of  the  seizure  and  prosecution  con- 
ducted against  the  brigantine  ^^Oatalina,"  which,  infringing  said 
regulations,  arrived  at  the  Lobos  islands,  and  was  unexpectedly  cap- 
tured. To  complete  the  proofs  of  this  jurisdiction  which  the  govern- 
ment of  Peru  has  always  uninterruptedly  exercised  over  the  Lobos 
islands,  the  undersigned  will  also  mention  the  authentic  and  noto- 
rious fact  of  a  special  governor  having  been  appointed  for  each  one  of 
those  groups  of  islands,  the  same  who  now  maintain  there  the  author- 
ity of  the  government ;  this  qf  itself  being  a  fact  sufficient  to  entirelj 
exclude  any  attempt  to  refuse  to  acknowledge  the  rights  of  Peru,  and 
to  endeavor  to  make  use  of  her  islands  by  foreign  subjects  whoever 
they  may  be. 

At  the  same  period,  that  is  to  say,  on  the  18th  of  November,  1833, 
a  commercial  regulation  was  issued  by  the  government,  in  the  20tl: 
article  i>\'  which,  as  has  already  been  stated,  every  vessel  coming  from 
foreign  parts  was  prohibited  from  touching  at  the  Lobos  islands  tor 
any  purpose  whatever ;  and  it  is  worthy  of  remark  that  this  regnlt* 

Digitized  by  ^OOQlC 


ALFRED   e.    REKSOir.  127 

tion,  wherein  special  alluBion  is  made  to  those  islands,  which  was  not 
the  case  in  the  general  prohibition  in  regard  to  fishery  made  on  the 
6th  of  September,  was  formally  communicated  to  Mr.  Lamed,  the 
chargg  d'affa  ires  of  the  United  States,  by  a  note  from  this  department 
of  foreign  relations  under  date  of  the  18th  of  December,  requesting 
him  to  give  his  government  notice  of  the  same,  and  enclosing  copies 
for  that  purpose. 

Mr.  Lamed  at  that  time  neither  instituted  any  reclamation  nor  did 
he  make  the  slightest  demonstration  against  that  prohibition,  ae  would 
have  happened  if  citizens  of  the  United  States  had  been  in  possession 
-of  an  acquired  right  to  communicate  with  the  Lobos  islands  for  any 

Surpose  whatever.     The  undersigned  has  also  exhibited  to  the  charge 
'affaires  the  original  books  which  contain  this  correspondence. 

After  these  conclusive  proofs  of  the  right  of  Peru  to  exclude  vessels 
and  citizens  of  the  United  States,  as  well  as  the  vessels  and  citizens 
of  any  other  nation,  from  holding  commercial  intercourse  with  the 
islands,  the  undersigned  cannot  avoid  lookirig  upon  the  regulation  de- 
crees of  March  and  May,  1842,  as  effective  prohibitions  and  substantial 
acts  of  positive  jurisdiction ;  and  he  cannot  view,  as  an  impediment  to 
that  jurisdiction,  or  as  a  reason  for  considering  it  interrupted,  the  fact 
that  the  public  agent  of  the  United  States  at  Lima  refrained  from  com<- 
municating  said  prohibitions  to  the  government  at  Washington. 

The  question  with  regard  to  the  United  States  does  not,  therefore, 
in  the  opinion  of  the  undersigned,  possess  a  special  character;  or, 
rather,  there  is  no  question  as  to  the  rights  of  reru  over  the  Lobos 
islands  under  uniform  regulations,  and  which  apply  alike  to  all  for- 
eign vessels  and  subjects. 

The  undersigned  has  shown  in  the  course  of  this  communication : 

Ist.  That  the  dominion  and  possession  of  the  Lobos  islands,  and 
also  the  enjoyment  of  them,  indisputably  belonged  to  Peru  under  the 
empire  of  the  Incas :  that  is  to  say,  to  an  organized  and  civilized  na- 
tion, as  is  now  admitted  by  the  whole  world,  and  whose  rights  were 
entitled  to  the  respect  of  other  nations  with  whom  she  might  have 
commercial  relations. 

2d.  That  this  title  was  transmitted  from  the  aboriginal  Peruvian 
nation  to  Spain  by  conquest;  which,  in  whatever  manner  it  may  be 
looked  upon  by  religion  and  philosophy,  is,  by  the  law  of  nations,  a 
circumstance,  the  validity  of  which  is  admitted  in  the  transmission  of 
the  rights  of  sovereignty  acknowledged  to  be  possessed  by  the  kings 
of  Spain ;  and  that,  from  the  kings  of  Spain,  that  title  to  the  posses- 
sion and  enjoyment  of  the  Lobos  islands  has  been  transferred  to  the 
Pemvian  nation  as  a  consequence  of  its  emancipation. 

3d.  That  the  discovery  of  the  ''  Lobos  de  Afuera  **  and  ^'  Lobos  de 
Tierra  "  islands,  and  of  their  containing  deposits  of  guano,  is  histori- 
cally and  officially  proved,  according  to  the  best  evidence,  to  have  been 
made  by  the  first  discoverers  and  colonizers  of  these  countries,  and 
was  contemporaneous  with  the  discovery  of  America. 

4th.  That  Peruvians  have  occupied  the  islands  for  all  purposes  of 
valid  occupation,  and  have  made  use  of  said  islands  in  so  far  as  their 
sterile  nature  admitted. 

6th.  That  the  governments  and  laws  of  Spain  and  Peru  haye  been 
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in  the  exercise  of  the  right  to  exclude  the  vessels  and  sahjects  of  other 
nations  from  the  use  of  those  islands  for  any  purposes  whatever. 

6th.  That  the  jurisdiction  of  the  Peruvian  regulations  has  received 
new  strength  and  a  practical  application  in  such  cases  as  have  occurred 
without  any  nation  having  attempted  to  place  in  douht  the  ezclusiye 
jurisdiction  of  Peru,  nor  the  rightral  title  of  dominion  from  which  her 
jurisdiction  is  derived. 

(Tth.  That  citizens  of  the  United  States  have  not  acquired  for  their 
advantage  the  right  to  fish  in  the  islands ;  but  that,  on  the  contrary, 
the  government  of  the  United  States  and  its  public  agents  in  Peru 
have  extended  their  assent,  since  the  official  notices  were  given,  to 
the  acts  of  jurisdiction  and  to  the  regulations  which  prohibited  and 
put  an  end  to  the  practice  of  certain  acts  relating  to  the  carrying  on 
of  fisheries  in  these  seas ;  which  practice  began  to  be  introduced  at  a 
time  in  which  the  government  of  reru  was  suffering  embarrassments 
in  its  regular  progress^  and  which  at  all  times,  considered  as  an  ahose 
of  that  situation,  were  ultimately  prohibited,  and  the  prohibition  re- 
spected until  the  present  day. 

The  undersigned  hopes  that  the  charge  d'affaires  cannot  but  admit, 
that  in  the  course  of  time,  new  and  multiplied  proofs  might  be  ad- 
duced of  the  dominion  of  Peru  and  of  her  acts  of  jurisdiction  with  re- 
spect to  the  Lobos  islands.  But  the  evidence  already  collected  is 
considered  more  than  sufficient  to  permit  the  full  rights  of  Peru  to  be 
questioned  for  a  moment. 

The  last  orders  issued  by  the  government  of  the  United  States,  being 
a  reprobation  of  the  conduct  of  the  individuals  who  attempted  to  im- 
pose upon  its  rectitude  and  good  faith,  afibrd  a  striking  proof  of  the 
sentiments  of  disinterested  justice  and  mutual  ^ood  will  which  have 
always  governed  its  relations  with  Peru.  This  government  appre- 
ciates those  orders  as  it  ought  to  do,  and  also  the  circumstance  that 
care  was  taken  to  transmit  them  by  a  special  bearer  of  dispatches,  in 
order  that  its  agents  and  naval  officers  might  afibrd  no  sort  of  protec- 
tion to  those  who  may  attempt  to  violate  the  territorial  rights  of  this 
nation  over  the  Lobos  islands,  characterizing  such  acts  as  constituting 
private  war. 

It  is  not  for  a  moment  to  be  doubted  that  the  government  of  the 
United  States,  which  has  hasten(id  to  declare  illegal  and  unworthy  of 
protection  acts  which  tend  to  violate  the  regulations  and  laws  of 
rem,  by  the  forcible  abstraction  of  guano  from  the  Lobos  islands, 
which  undoubtedly  amounts  to  a  tacit  acknowledgment  of  the  sove- 
reignty and  exclusive  jurisdiction  of  Peru  over  said  islands,  will  re- 
move every  possibility  of  a  renewal  of  similar  attempts,  opposed  to 
the  territorial  rights  of  this  nation,  by  expressing  itself  in  more  ex- 
plicit terms  upon  that  point. 

Meanwhile,  although  it  cannot  be  granted  or  supposed  that  snch 
citizens  of  the  United  States  as  have,  either  through  ignorance  or  in- 
tentionally attempted  to  usurp  them,  possess  rights  of  any  kind  under 
any  possible  circumstances  whatever,  against  either  of  the  two  gov- 
ernments, nevertheless,  the  charg6  d'affaires  is  informed  by  special 
communication  from  this  department  that  this  government,  influenced 
solely  by  the  consideration  it  has  always  entertained  for  the  United 
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4  States,  has  ordered  that  freight  be  paid  under  the  new  contracts  en* 
•  tered  into  by  the  agents  or  consignees  of  the  government  for  shipping 
guano  on  account  of  the  latter  at  the  Ohincha  islands,  and  conformably 
to  the  contracts  of  consignment  with  said  agents  ;  which  is  also  to  be 
the  case  with  such  vessels  as  may  have  sailed  prior  to  the  declarations 
and  orders  issued  by  his  excellency  the  Secretary  of  State,  which  have 
already  been  alluded  to,  and  so  far  as  it  may  be  compatible  with  the 
interests  of  the  country  and  right  and  proper  to  be  done,  according  to 
the  circumstances  under  which  said  vessels  sailed. 

The  documents  to  which  the  undersigned  alludes  in  this  communi- 
cation, and  which  are  transmitted  to  the  chargg  d'affaires  in  relation 
to  this  subject,  are — 

1.  A  copy  of  the  **  Comentarios  Beaies,"  of  Garcilazo  de  la  Vega. 

2.  A  copy  of  the  works  of  Antonio  de  Herrera. 

3.  A  copy  of  the  travels  of  Don  Jorge  Juan  y  Antonio  de  UUoa. 

4.  Copy  of  the  article  in  the  Dictionary  of  Alcedo,  relative  to  the 
Lobos  islands. 

6.  Copy  of  the  chapter  in  relation  to  the  same  from  the  voyages  of 
Captain  Colnett. 

6.  Copy  of  a  chapter  from  the  voyage  of  Captain  Fitzroy  in  the 
ship  "  Beagle." 

7.  A  copy  of  the  11th,  12th,  13th  and  14th  articles  of  the  treaty  of 
Madrid,  of  1713,  and  of  the  8th  article  of  that  of  the  peace  of  Utrecht. 

8.  The  proceedings  conducted  against  the  English  ship  '^  Hibernia/' 
transcribed  from  the  original. 

9.  The  note  of  her  Britannic  Majesty's  consul  general,  in  relation  to 
the  proceedings  against  the  *'  Campeadora,"  is  also  transmitted. 

10.  A  copy  of  the  decree  of  the  6th  of  September,  1833,  which 
prohibited  the  fishery  of  amphibious  and  cetaceous  animals  on  the 
coast  of  Peru  and  islands  adjacent  thereto,  is  also  transmitted. 

11.  The  document  relative  to  the  request  made  by  Mr.  Larned, 
charge  d'affaires  of  the  United  States^  to  modify  the  preceding  de- 
cree, and  the  refusal  of  the  government  of  Peru,  communicated  to  Mr. 
Larned  in  March,  1834,  are  contained  in  the  complete  copy  of  said 
record,  which  was  transmitted  to  the  chargfi  d'affaires  with  the  note 
of  the  9th  of  the  present  month. 

12.  The  20th  article  of  the  commercial  regulations  of  the  18th  of 
November,  communicated  to  the  legation  of  the  United  States,  and 
the  note  in  which  it  was  also  communicated  is  transmitted  in  copy, 
under  date  of  the  9tb  instant. 

13.  A  decree  of  the  5th  of  August,  1840,  in  which  it  is  declared 
that  fishing  cannot  be  carried  on  along  the  coast  of  Peru,  and  the 
islands  adjacent  thereto,  except  by  natives  of  the  country. 

14.  The  decree  of  December,  1841,  relative  to  the  prohibition  to 
remove  gnano,  unless  with  the  knowledge  of  the  government,  and 
from  the  Chincha  islands. 

16.  The  decrees  of  1842  in  relation  to  the  same  matter. 

16.  Beconnaissance,  measurement,  and  description  of  the  islands  by 
jMt.  Cartter,  engineer,  commissioned  by  the  government  in  1847. 

17.  Note  of  Don  Alejandro  Buden,  consul  of  the  United  States  at 
Faita. 
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The  undersigned,  upon  this  occasion,  renews  to  the  charge  d'affidres 
the  sentiments  of  esteem  and  distinguished  consideration  with  which 
he  subscribes  himself  his  obedient  servant, 

JOSE  MANUEL  TIRADO. 
Mr.  Randolph  Clay, 

Charge  d*  Affaires  of  the  United  States. 


[Translation.] 

{Fr(m  the  ''  Begistro  OfidaV  of  May  8,  1852.) 

Department  of  Government. 

I,  Jose  Rufino  Echenique,  president  of  the  republic,  &c.,  in  con- 
sideration: 

That  it  is  necessary  to  exercise  the  greatest  vigilance  in  the  guano 
islands  belonging  to  the  State,  with  the  view  of  preventing  a  contra- 
band trade,  or  the  fraudulent  and  illegal  shipment  of  the  guano, 
which  now  constitutes  one  of  its  principi3  sources  of  revenue; 

That,  notwithstanding  the  repeated  orders  which  have  been  issued 
forbidding  the  hunting  or  scaring  away  the  birds  which  frequent  said 
islands,  fishing  and  other  vessels  which  are  in  the  practice  of  visiting 
them  have  often  contravened  those  rules,  thereby  damaging  the  pres- 
ervation of  the  guano  deposits ; 

That  the  abuses  above  mentioned  make  it  indispensable  that  the 
government  should  indicate  the  authorities  whose  business  it  is  to 
carry  into  execution  the  orders  which  it  may  issue  in  regard  to  said 
islands ; 

That,  as  these  islands  hai)peniug  to  be  at  considerable  distances 
from  each  other,  it  is  impossible  to  place  them  all  under  the  same 
jurisdiction,  and  as  it  would  seem  more  appropriate  to  include  them 
within  the  districts  which  they  immediately  adjoin — 

Decree. 

Article  1. — The  guano  islands  belonging  to  the  republic  shall  form 
a  portion  of  the  districts  and  provinces  hereinafter  specified. 

The  Lobos  island,  situated  near  the  cape  of  the  same  name,  in  5^ 
13'  latitude  south,  shall  be  attached  to  the  district  of  Paita  and  prov- 
ince of  Piura. 

The  island  of  *'  Lobos  de  Tierra,"  and  those  adjacent  thereto,  sit- 
uated in  latitude  6^  27'  south,  shall  be  attached  to  the  district  of 
Lamba^eque  and  province  of  Lambayeque. 

The  islands  of  '^  Lobos  de  Fuera,"  situated  in  latitude  6°  57'  south, 
shall  be  attached  to  the  district  of  Eten  and  province  of  Chiclayo. 

The  islands  of  ''  Malabrigo,"  in  latitude  7^  49'  11"  south,  shall  V 
attached  to  the  district  of  Paijan  and  province  of  Trujillo. 

The  islands  of  Guanape,  in  latitude  8^  36'  11"  S.,  shall  be  attacli'* 
to  the  district  of  Viru  and  province  of  Trujillo. 

The  island  of  Santa  and  the  islands  of ''  Terror,"  situated  betwet: 
latitude  9°  IV  and  9°  17'  11"  S.,  shall  be  attached  to  the  district  • 
Santa  and  province  of  Santa. 
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The  islands  of  '^  D.  Martin  de  Mazoranes"  and  '^  Pelado/'  between 
11°  4'  and  11°  25'  11"  S.,  shall  be  attached  to  the  district  of  Huacho 
and  province  of  Ohancay. 

The  "Pescadores"  islands,  and  those  of  Ancon,  in  latitude  11° 
46',  shall  be  attached  to  the  district  of  Carabayllo  and  province  of 
Lima. 

The  "  Hormigas"  islands,  in  latitude  11°  56',  shall  be  attached  to 
the  province  of  Callao. 

The  three  Ohincha  islands,  in  latitude  13°  32'  11"  S.,  will  form  a 
separate  district,  under  the  authority  of  the  governor  appointed 
therefor. 

Article  2. — To  preserve  watch  over  the  above  mentioned  islands, 
a  sufficient  number  of  coast  guards  shall  be  assigned,  who  shall  be 
removed  or  changed,  as  shall  be  necessary. 

Article  3. — In  the  largest  and  most  advantageously  situated  of 
these  islands,  there  shall  be  constructed  barracks  for  the  purpose  of 
affording  a  comfortable  habitation  to  the  coast  guard ;  and  such  boats 
or  sailing  craft  as  shall  be  deemed  necessary  for  keeping  up  a  com- 
munication between  said  islands  and  the  main  land  shall  be  stationed 
there. 

Article  4. — A  vessel  of  war  shall  be  specially  assigned  to  cruise 
among  these  islands,  which  it  must  visit  at  stated  periods,  conveying 
to  them  once  every  month  sufficient  water  and  provisions  for  the 
sustenance  of  the  coast  guards  residing  thereon. 

Article  5. — The  prefiscts  and  coast  governors,  to  whom  the  duty 
belongs,  shall  take  care  to  establish  the  coast  guards  spoken  of  in  the 
preceding  articles ;  will  have  to  carry  out  all  measures  determined 
upon  in  relation  to  said  islands,  and  furnish  a  detailed  statement  of 
all  that  occurs  thereon. 

Let  this  be  communicated  and  published. 

JOSE   RUFINO   ECHENIQUE. 
JOAQUIN  J.  DE  OSMA. 

Lima,  May  "7,  1852. 


[Note  by  Department  of  State.]. 

Documents  numbered  1,  2,  and  3,  of  the  series  accompanying  Mr. 
Tirade's  note  of  October  23,  to  Mr.  Clay,  being  bound  volumes,  were 
not  transmitted  from  the  legation  to  the  department,  and  are  not, 
consequently,  embraced  herein. 


No.  4. 
To  Mr.  Tirad&a  note  dated  October  23,  1852. 

(Translation.] 

Historico-Geographical  Dictionary  of  the  West  Indies,  or  America, 
written  by  Colonel  Don  Antonio  de  Alcedo,  second  volume  ;  edition 
of  1787;  article  ''Lobos." 
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Y  Another  [island]  on  the  same  coast  of  Peru,  in  the  provinoe  and 
^jurisdiction  of  Sana^  called  Barlovento  [windward]  in  order  to  distin- 
guish it  from 

'^  Another  of  this  province  and  realm  called  Sotavento,  [leeward]  hj 
the  side  of  Point  Aguja." 

A  true  copy.  FELIPE  BARBIGA  ALVAREZ, 

Chief  Clerk. 


No.  5. 

To  Mr.  Tirado'8  note  of  2Zd  October,  1852. 

A  voyage  to  the  SotUh  AUantic,  and  round  Cape  Horn  into  the  Paunfic 
ocean,  for  the  purpose  of  extending  the  spermaceti  whale  fisheries,  and 
other  objects  of  commerce,  by  ascertaining  the  ports,  bays,  harbors,  anid 
anchoring  berths  in  certain  islands  and  coasts  in  those  seas  at  which 
ships  of  the  British  merchants  might  be  refitted.  Undertaken  emd 
performtd  by  Captain  James  Colnett,  of  the  royal  navy,  in  the  ship 
Rattler. 

On  the  eleventh  day  of  June,  at  noon,  I  had  got  ap  the  main  as 
high  as  the  isles  '^  Lobos  de  Mar"'*'.  I  accordingly  stood  close  in, 
within  a  mile  or  two  of  the  shore,  and  then  bore  up  for  the  isle,  which 
we  soon  made,  and  got  well  in  with  it  before  it  was  quite  dark^  and 
then  brought  to  with  our  head  to  the  southward. 

This  isle,  by  my  log,  is  sixteen  leagues  from  the  main,  which  is  a 
much  greater  distance  than  is  laid  down  in  most  of  the  charts.  My 
expectation  was  enlivened,  in  common  with  every  one  on  board,  by 
the  opinion  that  we  should  see  some  of  our  countrymen  in  the  morn- 
ing; and  when  we  bore  up  at  break  of  day,  a  considerable  quantity  of 
tar  was  seen  floating  on  the  surface  of  the  water,  a  circumstance  which 
strengthened  our  hope  that  we  should  find  a  vessel  refitting  there. 

I  had  some  intention  of  anchoring  here  myself,  and  having  hove-to 
off  the  southwest  part  of  the  isle,  I  sent  the  chief  mate  to  sound  for  a 
dangerous  rock  under  water,  over  which  the  sea  seldom  or  never 
breaks.  It  lies  somewhere  in  the  middle  of  the  roads,  and  several 
whalers  had  struck  on  it,  but  I  had  not  been  able  to  procure  ihe 
bearings  of  it.  There  was  but  little  wind  throughout  the  day,  and 
the  ship  set  considerably  to  the  northward  and  westward,  which 
opened  the  bay  to  us,  when  we  were  greatly  disappointed  at  not  per- 
ceiving any  ship  at  anchor  in  it.  However,  before  the  boat  returned 
in  the  evening,  we  saw  a  sail  standing  down  on  us,  and  it  being  hazy, 
as  it  generally  is  on  this  coast,  the  boat  had  at  one  time  mistaken  her 
for  the  Rattler. 

The  chief  mate  returned  on  board  by  seven  in  the  evening,  and  in- 
formed me  that  he  had  not  been  able  to  discover  the  rock,  or  to  catck 
anything  but  one  turtle ;  from  the  fresh  carcasses  of  seal  which  he  ha^ 

•  The  iBle  was  formerly  the  retort  of  the  bnccaaeerB,  Imt  then  !•  no  fresh  fmtor  on  It 
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ficen,  he  very  reasonably  supposed  that  a  vessel  could  not  have  lef^. 
the  island. 

The  sail  already  mentioned  kept  standing  towards  us,  and  as  night, 
advanced  showed  a  light ;  at  eight,  being  a  couple  of  miles  off  us,  the. 
whaling-master  set  out  to  board  her,  but  discovering  on  a  near  ap- 

E roach  that  she  was  a  S^tanish  vessel,  he  thought  it  right  to  return.  1/ 
auled  on  a  wind  for  the  night,  as  did  the  Spaniard,  with  a  view  of; 
continuing  together  till  morning  ;  but  the  thick  weather  which  was 
not  dispersed  on  the  return  of  day,  prevented  us  from  seeing  each  other. 
again  ;  nor  did  we  perceive  the  land  till  ten  a.  In.,  when  we  found, 
ourselves  set  during  the  night  within  a  few  leagues  of  the  isles  of' 
Lobos  de  Tierra,  which  in  certain  positions  bear  such  a  resemblance  to : 
each  other,  that  it  was  dilBBcult  to  distinguish  any  difference  between, 
tbem ;  while  from  the  uncertainty  of  the  currents  on  this  coast,  it 
might  have  been  as  naturally  conjectured  that  the  current  had  set  us^ 
aamuch  one  way  as  the  other. 

As  I  had  no  inducement  to  beat  back  again,  nor  any  probability  ot: 
aoeomplishing  it  without  taking  a  great  o£Sng,  I  continued  on  my. 
course,  but  never  failed  to  consult  with  the  whaling-master  before  L 
shifted  my  ground. 

The  isle  Lobos  de  Mar  is  divided  into  two  parts  by  a  small  channel, 
which  will  only  admit  the  passage  of  boats,  and  where  the  tide  is  very, 
rapid. 

The  isle  Lobos  de  Tierra  appears,  towards  the  eastern  point,  to  be 
much  broken  into  small  hillocks,  while  the  land  or  main,  near  it,  is 
low  and  visible  only  on  a  near  approach. 

During  the  short  time  I  remained  off  these  isles,  the  weather  was  so 
hazy  as  to  prevent  my  making  any  accurate  observation  concerning 
them. 

A  true  copy.  FELIPE  BARRIOA  ALVAREZ, 

Chief  Clffrh. 


No.  6. 


To  Mr.  rirado'a  note  of  October  23. 

Harrative  of  the  surveying  voyages  of  his  Majesty's  ships  Adven- 
ture and  Beagle  between  the  years  1826  and  1836,  describing  their 
examination  of  the  southern  shores  of  South  America,  and  the  Bea- 
gle's circumnavigation  of  the  globe :  London,  1839. 

Appendix  to  Volume  IT.     Page  265. 

The  coast  continues  low  and  sandy,  similar  in  appearance  to  that. 
oi  Lambayeque,  to  the  distance  of  twenty-five  leagues  ;  an  extensive. 
raoge  of  table  land,  of  considerable  height,  with  broken,  rocky 
points,  then  commences,  and  continues  to  Point  Aguja,  or  the  Needle, 
f'ifteen  leagues  from  Lambayeque,  in  an  E.S.E.  direction,  lies  9k 
fiinall  group  of  islands,  called  Lobos  de  Afuera.    These  islands  are  a 
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league  in  length,  north  and  south,  and  a  mile  and  a  half  hroad  ;  are 
about  a  hundred  feet  high,  of  a  mixed  brown  and  white  color,  and 
may  be  seen  several  leagues  off.  They  are  quite  barren,  affording 
neither  wood  nor  water.  There  is  a  cove  on  the  north  side  formed  by 
the  two  principal  islands,  but  with  deep  water  and  rocky  bottom. 
Within  this  cove  are  several  nooks  in  which  a  small  vessel  might  ca- 
reen without  being  interrupted  by  the  swell. 

These  islands  are  resorted  to  by  fishermen  from  Lambayeque  on 
their  balsas  ;  they  carry  all  their  necessaries  with  them,  and  remain 
about  a  month  salting  fish,  which  fetch  a  high  price  at  Lambayeque. 
There  is  no  danger  round  these  islands  at  the  distance  of  a  mile ; 
regular  soundings  will  be  found  between  them  and  the  shore  from 
fifty  fathoms  abreast  of  the  islands. 

In  .  26^  W .  ten  leagues  from  Lobos  de  Afuera  lies  the  island  of 
Lobos  de  Tierra,  nearly  two  leagues  in  length,  north  and  south,  and 
little  more  than  two  miles  wide.  When  from  seaward  it  has  a  simi- 
lar appearance  to  the  former  islands,  and  many  rocks  and  blind 
breakers  be  round  it,  particularly  in  the  west  side,  in  eleven  or  twelve 
fathoms,  sand  and  broken  shells.  A  safe  passage  is  said  to  exist  be- 
tween this  island  and  the  main,  which  is  distant  ten  miles  ;  but  as  no 
advantage  would  be  gained  by  going  between,  it  was  thoroughly 
examined  by  us. 

A  true  copy. 

FELIPE  BARRIGA  ALVAREZ, 

Chief  Clerk, 


No.  r. 

To  Mr.  Tirado'8  note  of  October  23. 

Preliminary  treaty  of  peace  and  amity  between  the  crowns  of  England 
and  Spainy  concluded  and  signed  at  Madrid  on  the  2*1  th  of  Mar<A, 

ins. 

Article  2. — His  Catholic  Majesty  agrees  that  the  subjects  of  her 
Britannic  Majesty  shall  enjoy  all  the  advantages,  rights,  and  privi- 
leges which  have  been  granted  to  the  English  nation,  and  which  the 
latter  enjoyed  at  the  time  of  the  death  of  the  Lord  King  Charles  U, 
whether  in  virtue  of  treaties  of  peace,  or  of  commerce,  or  of  letters 
patent,  or  of  special  acts,  and  particularly  of  the  treaty  of  commerce 
of  the  year  1667,  with  the  privileges  granted  to  said  Englishmen  in 
the  year  1645,  as  also  of  the  treaty  of  commerce  of  America  of  the 
year  1670  ;  and  that  there  shall  immediately  be  framed  a  tariff,  by 
which  shall  be  regulated  the  duties,  payable  on  merchandise  upon 
their  introduction  into  Spain,  which  duties  shall  not  exceed  those 


which  were  established  at  the  time  of  the  death  of  the  Lord  Eling 
Charles  II ;  and  that,  in  addition  to  this,  his  Catholic  Majesty  isvili 

zemptions,  advant 
not  revoked,  or  i 
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grant  to  the  English  nation  all  the  other  exemptions,  advantages, 
rights,  and  privileges,  which  are  granted  and  not  revoked,  or  which 
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may  hereafter  be  granted  to  the  subjects  of  France  or  of  any  other 
nation  whatsoever. 

Abuclb  12. — His  Catholic  Majesty  will,  in  like  manner,  inquire 
into  the  requests  of  my  Lord  Lexington,  made  through  two  memo- 
rials, praying  for  an  elucidation  and  extension  of  some  articles  of 
commerce,  as  well  in  Europe  as  in  America. 

Article  13. — His  Catholic  Majesty  promises  that  hereafter  no 
license  or  permit  whatever  shall  be  granted  to  any  foreign  nation 
without  exception,  if  any  such,  for  what  reason  or  pretext  soever,  to 
go  and  trade  in  the  Spanish  Indies ;  and  his  Catholic  Majesty  will 
cause  the  re-establishment  of  said  commerce  in  conformity  with,  and 
on  the  footing  of,  the  ancient  treaties  and  the  fundamental  laws  of 
Spain  concerning  the  Indies  ;  by  which  laws  entrance  into  the  Indies 
and  trade  with  them  are  absolutely  prohibited  all  nations,  and  solely 
reserved  for  the  Spanish  subjects  of  his  Catholic  Majesty ;  but  even 
Spaniards  themselves  will  be  inhibited  from  trafficking,  indirectly,  in 
the  Indies,  with  individual  licenses  or  permits,  granted  under  their 
names  for  any  other  foreign  nation,  and  under  what  pretext  or  motive 
soever ;  his  Catholic  Majesty  consenting  that  the  foregoing  and  this 
general  prohibition  shall  also  be  renewed  and  confirmed  by  a  special 
and  specific  article  of  the  treaties  of  peace  that  are  to  be  concluded 
with  all  the  nations  which  are  at  war. 

Articlb  14. — Her  Britannic  Majesty  has  agreed  immediately  to 
issue  the  strictest  prohibitions,  and  under  the  most  rigorous  penalties, 
to  all  her  subjects,  that  no  subject  belonging  to  the  English  nation 
shall  dare  to  pass  on  to  the  South  sea,  nor  trade  in  any  other  portions 
of  the  Spanish  Indies^  save  and  except  in  those  of  the  Slave  Trade 
Company,  which  are  allowed  so  to  trade  for  negroes  only,  and  solelv 
at  the  stations  of  the  north  and  of  Buenos  Ayres,  in  conformity  with 
the  conditions  of  said  establishment,  without  engaging  in  any  other 
illicit  trade,  under  the  same  penalties  ;  and  her  Britannic  Majesty 
promises  that  this  prohibition  of  his  Catholic  Majesty,  and  such  as 
may  be  made  by  the  other  nations,  shall  be  stipulated  in  the  treaties  - 
of  peace  by  a  separate  and  specific  article. 

A  true  copy. 

FELIPE  BARRIGA  ALVAREZ. 


No.  7* 


Treaty  c^ peace  and  friendship  between  their  majeatiea  the  King  of  Spain 
ana  the  Queen  of  England,  in  which,  among  other  things,  the  incom- 
peUibUity  of  the  Spanish  and  French  crowns,  rmited  in  one  person,  is 
stiptdaied  for,  as  also  the  hereditary  succession  of  Cheat  Britain  in 
the  descendancy  of  Queen  Anne  in  that  of  the  dectress  dowager  of 
Brunswick,  and  of  her  heirs,  in  the  Protestant  line  of  Hanover,  con- 
duded  at  Utrecht,  July  13,  1713. 

Abticlb  8.  There  shall  be  a  free  use  of  navigation  and  commerce 
between  the  subjects  of  both  kingdoms,  as  it  was  in  other  times  du- 
ring peace,  and  before  the  declaration  of  this  war,  m  the  ^^f(3^[^® 

igi  ize     y  g 
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Caibolic  King  of  Spain,  Charles  the  Second,  of  glorioHS  memorr,  ia 
conformity  with  the  covenants  of  friendship,  confederation,  and  oomr 
merce  which  were  made  between  both  nations  according  to  aneieat 
customs,  letters  patent,  cedules,  and  other  acts  specially  done  in  this- 
particular,  and  also  according  to  the  treaty  or  treaties  of  commerce 
which  are  now  concluded,  or  which  will  immediately  be  so,  in  Madrid. 
And  whereas,  among  other  terms  of  the  general  peace,  it  has,  by 
common  consent,  been  established,  as  a  chief  and  fundamental  rale, 
that  navigation  and  the  use  of  the  dominion  of  Spain  should  remain^ 
in  the  same  state  as  it  was  in  the  time  of  said  Catholic  King,  Charles! 
the  Second  ;  in  order  that  this  rule  may,  in  future,  be  observed  with 
inviolable  faith,  so  that  it  may  not  be  broken,  and  that  all  causes  ol 
distrust  and  suspicions,  concerning  this  matter,  may  be  avoided  and' 
removed,  it  has  been  specially  agreed  and  established  that  no  liceasct 
nor  any  permission,  in  any  name,  or  under  any  pretext,  shall  ever, 
directly  or  indirectly,  be  granted  to  the  French,  or  any  other  nation, 
to  navigate,  to  traffic,  or  to  introduce  wares,  goods,  merchandise^  and 
other  things,  in  the  dominions  of  America,  save  what  may  be  agreed' 
upon  by  tne  treaty  or  treaties  of  commerce  aforesaid,  and  by:  the 
rights  and  privileges  known  [conocidos"^]  in  the  convention,  commoBl^r 
called  '^  El  Asiento  de  Negros,"  [slave  trade  establishment,]  meatioa^ 
of  which  is  made  in  article  twelfth,  excepting,  also,  whatever  said/ 
Catholic  King,  or  his  heirs  or  successors,  should  promise  by  the  treaty 
or  treaties  for  the  introduction  of  negroes  in  the  Spanish  West  Indiw 
after  the  said  convention,  for  the  ^ ^  Asiento  deNegros,"  will  haTe 
been  concluded  ;  and,  in  order  that  the  navigation  and  commerce  to* 
the  West  Indies  may  be  more  firmly  and  fully  secured,  it  has  further, 
and  by  the  present,  been  agreed  and  settled  that  neither  the  Catholie 
King  nor  any  of  his  heirs  shall  sell,  cede,  impawn,  transfer  to  the 
French,  or  to  another  nation,  any  lands,  domains,  or  territories  ^ 
Spanish  America  in  any  portion  thereof,  or  alienate  the  same  in  aaji 
manner  whatsoever,  from  themselves,  or  from  the  crown  of  Spain ; 
on  the  contrary,  and  in  order  that  the  dominions  of  Spanish  America 
be  preserved  in  greater  integrity,  the  Queen  of  Great  Britain  promises 
that  she  will  make  it  her  concern  and  assist  the  Spaniards  to  the  end 
that  the  ancient  boundaries  of  their  dominions  in  America  be  reeftoied 
and  settled  as  they  stood  in  the  time  of  said  Catholic  King,  Charles 
the  Second,  if,  perchance,  it  should  appear  that,  in  any  manner  or 
under  any  pretence  whatsoever,  they  bad  been  disturbed  or  broken 
into  since  the  death  of  said  Catholic  King,  Charles  the  Second. 

A  true  copy. 

FELIPE  BABBiaA  ALVABBZ, 

Chief  Olerk. 

•  An  evidJent  error  of  tlw  copyist ;  Iba  conteii  ibdws^lMit  it  thoaM  be  etnettfUet  (gruited) 
la  eh*  conveDtioD,  &o.t  Ac. 
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[TraDslation.] 

Document  No.  8  to  Mr.  Tirado'8  note,  dated  October  23, 1852. 

Momuel  Padiema,  advooaJle  of  the  tribunals  of  justice  of  the  repMic 
and  secretary  to  the  moat  iUuetrioua  euperior  court  ^justice  of  the 
dietrict  of  Ltbertad. 

In  compliaDoe  with  the  order  in  the  decree  set  forth  at  the  end  of 
the  note  of  the  prefecture  which  is  inserted  at  the  commencement,  I 
made  a  record  of  the  papers,  the  tenor  of  which  is,  word  for  word,  aa 
follows : 

Pbeuvun  Bepubug,  Pbefboturi  of  thb 

dspartment  of  llb^tad, 

2^jiUo,  June  28, 1852 

To  the  president  of  the  most  illustrious  superior  court  of  justice : 

Mb.  Prbsidbnt  :  By  direction  of  the  supreme  government,  it  has 
been  enjoined  upon  the  prefecture  to  collect  all  the  information  which 
may  exist  in  the  department,  tending  to  prove  that  the  Lobos  islands 
have  from  time  immorial  been  the  property  of  the  nation,  and  that  it 
has  had  them  in  its  possession.  In  consequence  whereof,  and  beingawara 
that  there  is  in  the  tribunal  a  suit,  prosecuted  in  the  year  1846,  against 
the  English  brigantine  '^Hibernia"  for  having  landed  at  said  islands 
in  contravention  of  the  provisions  of  law,  you  have  been  pleased  to 
direct  the  secretary  of  the  court  to  extract  therefrom  an  authenticated 
copy,  of  the  following  papers :  of  the  initiatory  order  in  the  suit ;  of 
the  formal  declaration  of  the  captain  or  pilot ;  of  the  indictment  in 
first  instance ;  and  of  the  decisions  which  have  been  pronounced  from 
the  first  up  to  the  last  instance,  including  the  decision  of  the  supreme^ 
ooort.  It  is  so  necessary  that  this  information  be  immediately  fur- 
nished, that  I  beg  you  will  have  the  goodness  to  send  them  to  me  by 
the  first  mail  that  leaves  Lambayeque.     God  preserve  you. 

JUAN  MANUEL  ITURREQUI. 

TauJiuj,  July  1,  1852. 

To  the  court  which  is  cognizant  of  the  cause. 

[A  rubric  of  the  president.] 


Trujilu,  July  1,  1852. 

Let  a  copy  of  the  papers  mentioned  in  the  preceding  note  be  madoi 
inserting  the  note  itself  with  summons  to  the  government  prosecutor 
and  let  it  be  transmitted  as  requested. 

Sb.  BBAOAMONTE.     [A  rubric] 

Padierna. 


On  the  Eame  day  I  delivered  the  preceding  decree  to  the  government 
pvQsecatory  D.  D.  Servacio  Alvarez,  and  he  made  his  rubric,  to  which, 
lasrtify. 

PADIEBNA.     [A  rubric,]^ 
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Peruvian  Bepubuc. 

Don  Frandsco  Roman  j  captain  of  a  corvette-of-WBLr,  and  of  thispori. 

Deeming  it  for  the  good  of  the  service  to  make  a  summary  investi- 
gation of  the  character  of  the  voyage  made  by  the  English  schooner 
*'  Hibernia"  from  Callao  to  this  port,  in  consequence  of  being  in  pos- 
session of  information  that  she  has  violated  an  express  article  of  the 
commercial  regulations ;  and  also  what  article  they  have  searched 
for  of  the  property  lost  on  the  lofty  island  of  ^'Lobos  de  Fuera,"  in 
•consequence  of  the  wreck  of  the  Chilian  brigantine  **  Manuel ;"  by 
issuing  the  proper  mandate  and  initiatory  process  for  making  this 
investigation,  and  drawing  up  the  proceedings  on  common  paper,  not 
having  any  stamped,  with  Don  Mariano  Sanchez,  an  officer  of  this 
coast  guard,  in  the  character  of  notary,  in  the  absence  of  the  secretary, 
who  offered  to  take  charge  of  the  seal  under  oath.  In  testimony  of 
which  he  signed  with  me  on  the  25th  of  the  month  of  January,  in  the 
port  of  San  Josl. 

FRANCISCO  ROMAN. 

MARIANO  SANCHEZ. 

Thereupon,  Mr.  George  Kinny,  the  captain  of  the  English  brigantine 
**  Hibernia,"  accompanied  with  the  appointed  interpreter,  D.  Job6 
Humboldt,  and  the  principal  administrator  of  this  custom-house,  made 
their  appearance,  and  there  being  present  the  assessor  of  the  court,  and 
myself,  the  notary,  he  asked  him  what  his  name  was ;  of  what  country 
he  was  a  native  and  resident ;  what  was  his  age ;  domestic  condition ; 
and  occupation.  He  answered  that  his  name  was  George  Kinny; 
that  he  was  a  native  of  England ;  a  mariner ;  aged  27  years ;  unmar- 
ried ;  and  his  occupation  that  of  captain  of  said  brigantine,  and  he 
responds .  Being  questioned  as  to  the  declaration  which  he  made  before 
the  captain  of  this  port,  which  was  read  to  him  word  for  word,  he 
said  that  he  does  not  very  well  understand  the  declaration  alluded  to, 
as  read  by  the  present  interpreter ;  but  that  the  signature  at  the  foot 
thereof  ,is  the  same  which  he  placed  there,  for  which  refison  he  con- 
sidered it  his  own  handwriting  and  instrument ;  that  he  perfectly 
<x)mprehended  the  interpreter,  Don  Juan  Doig,  in  regard  to  the  ques- 
tions and  replies,  except  as  to  those  which  were  made  to  him,  in 
regard  to  the  period  of  his  sailing,  by  the  captain  of  this  port,  in 
order  to  be  inserted  in  said  declaration,  and  he  responds. 

Having  been  asked  whether  the  final  license  granted  by  the  coast 
governor  of  Callao,  under  date  of  the  6th  of  January  of  the  present 
year,  which  was  exhibited  to  him  by  the  same  interpreter,  is  the 
same  as  the  one  with  which  he  weighed  anchor  at  the  port  of  Cal- 
lao, to  make  sail  to  this  port,  he  said :  that  he  could  not  be  certain 
that  the  license  which  has  been  exhibited  to  him  was  the  same  as 
that  with  which  he  has  sailed  from  Callao  to  this  port,  because  that 
was  confided  exclusively  to  the  supercargo  of  said  brigantine,  and  he 
^responds.  Having  been  asked  whether  he  exhibited  the  license  in 
regard  to  which  he  has  been  questioned  to  the  consul  of  his  nation  at 
d^lao,  in  order  that  the  latter  might  affix  his  certificate  (Visto  Bueno) 
thereto,  he  said :  that  as  the  supercargo  has  such  license  in  his   poa. 
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session^  it  is  he  who  took  charge  of  those  formalities,  as  also  of  those 
with  the  office  of  the  port  captain^  hefore  he  sailed,  and  he  responds. 
Having  been  asked  whether,  during  the  interval  between  the  day  of 
his  sailing  from  Callao  and  that  upon  which  he  arrived  at  this  port, 
he  had  not  touched  at  the  ^'  Alta  de  Lobos"  island,  and  how  many 
days  he  remained  there,  he  said  :  that  before  entering  this  port,  he, 
the  declarant,  had  communicated  by  boats  with  the  island  of  *^  Alta 
de  Lobos,"  but  never  anchored  there,  and  that  he  proceeded  thence  to 
the  anchorage  ground  at  this  place,  and  he  responds.  Having  been 
asked  whether  he  met  with  any  sailing  craft  at  said  island,  and  con- 
versed with  any  of  the  fishermen,  he  said  that  he  had  not,  and  he 
responds.  Having  been  asked  how  many  days  he  occupied  in  sailing 
from  the  port  of  Callao  to  this,  of  San  Jos6,  he  said :  that  he  does  not 
know,  and  he  responds.     Having  been  asked  whether  the  log-book 

t'*  Vitacora?"]  which  contains  the  courses  and  distances  performed  by 
lim  as  captain  of  said  vessel  is  the  same  one  that  be  had  under  his 
charge,  he  said  :  that  it  is  not  his,  nor  does  he  recognize  it,  and  he 
responds.  Having  been  asked  where  the  log-book  was  which  he  must 
have  carried,  in  accordance  with  custom,  whether  he  bad  it  himself,  or 
to  whom  he  had  given  it,  he  said  that  he  left  it  on  board  in  one  of  his 
sea-chests,  and  he  responds :  That  what  he  said  and  declared  was  the 
truth,  which  he  affirmed  and  ratified,  after  his  declaration  had  been 
read  through  the  medium  of  the  appointed  interpreter,  and  he  signed, 
which  I  testify. 

JOSE  HUMBOLDT, 

Notary  Helme, 

At  this  point,  it  being  requisite  for  the  declarant  to  sign,  and  he 
making  objection,  a  witness  did  so,  to  which  I  testify. 
Witness : 

Grbgorio  Pbralta, 

Pedro  Pablo  Db  Anteparas. 

Immediately  I,  the  notary,  summoned  Mr.  George  Kenny,  the  cap- 
tain of  the  vessel  ;  he  signed,  to  which  I  testify.     At  this  point,  he 
also  objecting  to  sign,  a  witness  makes  appearance,  to  which  I  testify. 
Witness : 

Grbgorio  Pbralta. 
Antsparas. 


Mr.  Administrator  :  The  prosecuting  attorney  appointed  in  this 
cause  has  examined  it  with  considerable  attention,  and  says  that  Mr. 
George  Kenny,  captain  of  the  brigantine  Hibernia^  having  been  ac- 
cused of  two  different  offences,  which  are,  that  he  had  cast  anchor  at 
the  island  of  Alta  de  Lobos,  contravening  the  laws  which  forbid  him 
8o  to  do,  and  that  he  carried  away  from  thence  some  property  which 
had  been  wrecked  at  that  place  in  a  Chilian  brigantine,  it  appears  to  be 
proved  in  the  light  of  noonday  that  he  ha^  committed  another  offence; 
according  to  the  statements  made  by  the  crew  of  the  offending  vessel, 
according  to  the  log-book  which  has  been  faithfully  translated  at  the 
capital  of  Trtgillo,  according  to  the  witnesses  who  were  present  and 
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saw  and  commuDicated  with  him  in  the  aforesaid  place;  and,  finally^ 
because  of  the  shipwrecked  property  found  on  board  the  vessel  before 
obtaining  the  requisite  licenHC,  which  circumstance  constitutes  in  legal 
form  the  body  of  the  offence.  While  thereare  supreme  decrees  which  pro- 
hibit national  and  foreign  vessels  from  having  access  from  the  islands^ 
determined  to  be  the  property  of  the  State,  the  6th  article  of  the  supreme 
decree,is8ued  on  thel2th  of  March,  1842,  distinctly  specifies  the  island  of 
Alta  de  Lobos,  declaring  the  penalty  of  confiscation  against  any  vessel^ 
that  shall  cast  anchor  thereat ;  and  the  brigantine  '^Hibernia"  violated 
this  order  twice,  on  two  occasions,  where,  with  impudence  and  effron- 
tery, she  rested  at  that  place,  in  order  to  accomplish  the  theft  which 
she  has  committed  upon  the  wrecked  property ;  and,  in  order  to  ood- 
ceal  the  time  at  which  both  offences  were  committed,  her  licenae, 
drawn  up  in  Callao,  was  altered.  Still  further,  the  captain  proceeded^ 
to  outrage  our  laws  and  local  authorities  by  cutting  the  cable  of  hi» 
vessel,  in  order  to  leave  the  port,  notwithstanding  the  captain  aRd  sub* 
ordinate  officers  were  on  board  fur  the  purpose  of  making  an  invead- 
gation  into  the  conduct  of  the  aggressor.  The  crimes  above  referred, 
to,  as  set  forth  and  attempted  by  said  undersigned  captain,  having 
been  clearly  proved,  I  am  of  opinion  that  you  should,  in  furtherance 
of  the  ends  of  justice,  and  in  perfect  accordance  with  the  6th  article^ 
to  which  I  have  referred,  immediately  inflict  the  penalty  of  confisca- 
tion upon  the  brigantine  ^'Hibernia"  for  having  cast  anchor  at  the 
island  of  Lobos,  and  to  continue  the  prosecution  against  said  Kenny 
of  the  criminal  suit  appropriate  to  the  crime  of  robbery  and  contem- 
plated flight,  together  with  the  outrage  upon  the  port  captain.  In 
regard  to  all  which,  you  will  make  such  decision  as  shall  be  most  con* 
formable  to  law  and  justice. 

DON  FRANCISCO  HERRERA. 
Lambayeque,  March  1, 1845. 


Lambatequb,  Mardi  7,  1845. 

Having  examined  the  papers,  and  considering,  1st :  That  Mr.  George 
Kenny,  captain  of  the  English  brigantine  schooner  '^Hibernia/'  hav- 
ing sailed  from  the  port  of  Callao  bound  for  that  of  San  Jos£,  of  this 
city,  he  first  cast  anchor  at  the  bland  of  ''  Alta  de  Lobos,"  without 
any  permission  from  a  competent  authority,  where  he  remained  several 
days,  searching  for  the  goods  and  fragments  of  the  wrecked  brigantine 
^*  Manuel,"  and  in  communication  with  the  fishermen  who  were  found 
there.  2d.  That,  by  the  affidavits  made  by  the  crew  of  the  above- 
mentioned  vessel,  by  the  notices  published  in  the  ^^Comercio"  and. 
*^  Universal"  newspapers  and  by  the  log-book  which  the  captain  car* 
ried  with  him  on  his  trip,  it  is  rendered  evident  that  the  brigantine 
effected  her  departure  from  Callao  on  the  14th  of  November  last  piftst,. 
and  not  on  the  8th  of  January  of  this  year,  as  appears  in  the  license 
granted  by  the  governor  of  that  port,  where  the  date,  both  of  the 
month  and  year,  and  an  erasure  made  upon  the  paper.  3d.  That^ 
notwithstanding  there  is  to  be  found  on  the  65th  leaf  the  liceuso 
granted  by  the  sub-prefecture  at  this  place  to  Don  Francisco  Xavier 
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^Dclgado,  aothorizing  the  captain  of  the  "Hibernia"  to  visit  the 
island  for  the  purpose  of  searching  for  the  property  which  he  had  lost 
'through  the  wreck  of  the  brigantine  **  Manuel,"  there  is  no  reason 
why  it  should  possess  any  validity  in  this  case,  in  consideration  that  it 
/was  executed  on  the  13th  of  January,  after  the  vessel  had  been  an- 
chored at  that  place  some  two  months.  4th.  That  the  captain  of  the 
jport  being  engaged  in  an  official  visit  on  board  of  the  **  Hibernia,"  in 
compliance  with  his  duties,  the  captain  of  that  vessel  attempted  to  in- 
terfere with  him  by  cutting  the  cable  so  as  to  make  sail,  which  he 
'was  uii^kble  to  accomplish  on  account  of  the  energetic  measures  which 
'gaid  port  captain  adopted.  5th.  That  captain,  instead  of  using  legal 
remedios  in  his  defence,  has  only  availed  himself  of  others  suggested 
by  malice,  denying  his  own  papers,  and  in  particular  his  log-book 
Viticora,  in  which  he  has  given  a  minute  account  of  former  voyages, 
one  of  them  being  that  which  he  made  from  Panama  to  Callao  in 
'  «eventy-one  days.  For  these  reasons,  and  others  to  be  derived  from  tho 
papers  in  this  cause,  to  which  I  refer,  in  conformity  with  the  114th 
'Srticle  of  the  commercial  regulations,  with  the  sixth  amendment  made 
to  them  by  supreme  decree  of  the  12th  of  March,  1842,  and  with  the 
16th  article  of  the  supreme  decree  of  the  21st  of  said  month  and  year, 
and  with  the  report  made  by  the  government  prosecutor,  administer- 
ing justice  in  the  name  of  the  nation,  it  is  declared,  in  the  first  in- 
stance, that  the  English  brigantine  schooner  ^'  Hibernia  "  has  incurred 
the  penalty  of  confiscation,  with  that  of  her  cargo ;  in  consequence 
whereof  the  proper  officer  is  ordered,  in  compliance  with  the  provisions 
of  the  139th  article  of  said  regulations,  to  make  this  known  to  the 
parties,  and  report  to  the  department. 

FERNANDO,  Ex  Helme, 
BABBABAN. 
Before  me: 

PEDRO  PABLO  DE  ANTEPARA. 


Court  of  the  First  Appeal. 

Lambathqubl,  May  26,  1846. 
Having  read  the  papers,  and  taking  into  consideration — 1.  That 
the  proceedings  taken  by  the  captain  of  the  port  of  San  Jose,  Don 
Francisco  Roman,  are  null  and  void,  because  he  had  no  jurisdiction  in 
the  case,  nor  was  any  summons  given,  and  because  said  captain  had 
an  interest  in  the  confiscation  of  the  English  brigantine  schooner 
**  Hibernia,"  and  has  not  exhibited  any  evidence  derived  from  her 
log-book,  from  the  fact  that  there  is  no  proof  that  said  book  is  the 
same  which  the  captain  of  the  above  mentioned  vessel,  Mr.  George 
Kenny,  carried  with  him,  and  as  the  license  and  crew-list  of  said 
brigantine.  the  alterations  in  which  papers  are  not  proved  in  any 
manner,  have  no  bearing  upon  this  question,  which  is  also  the  case 
in  regard  to  the  cutting  of  the  cable,  and  making  sail  when  the  search 
v^isit  was  made.  2.  That  the  native  sailors  who  have  made  affidavits 
mre  wanting  in  the  qualifications  of  capacity  and  impartiality,  be« 
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cause  they  are  under  the  control  of  the  captain  of  the  port,  who  is 
interested.  3.  That,  by  No.  1,  chapter  19th,  of  the  ordinancesof  Bilbao, 
which  accord  in  this  respect  with  the  35th  provision  of  the  consulai 
ordinances  of  the  capital  of  Lima,  it  becomes  the  duty  of  the  govern- 
ment to  protect  vessels  whose  purpose  is  to  search  for  money  and 
wrecked  goods,  for  which  reason  no  blame  can  be  attached  to  the 
brigantine  "Hibernia"  in  being  employed  for  this  purpose,  esnecially 
after  the  license  which  appears  on  the  55th  folio  had  been  ootained 
from  the  chief  of  the  Province,  which  license  was  complied  with  by 
the  principal  administrator  and  port  captain  of  San  Jose,  notwith- 
standing that  both  of  them  were  previously  aware  that  said  vessel 
was  stationed  at  the  island  of  ^^  Alta  de  Lobos,"  as  is  proved  from 
the  affidavit  exhibited  by  Captain  Kenny,  the  additional  fact  being 
added,  that  he  displayed  the  property  sought  after  in  the  principal 
custom-house,  as  appears  from  the  memorandum  on  folio  74,  which 
removes  all  suspicion  of  bad  faith.  4.  That  the  144th  article  of  the 
commercial  regulations  is  inapplicable  to  this  case,  because  the  island 
of  ''  Alta  de  Lobos  "  is  not  included  in  the  list  of  smaller  ports  and 
inlets  which  it  was  intended  to  affect  by  snch  prohibition,  which  was 
afterwards  extended  to  said  island  by  the  supreme  decree  of  the  12th 
of  May^  1842,  which  would  have  been  unnecessary  if  said  island  had 
originally  been  included  therein ;  and  also  because  the  privilege  of 
pursuing  the  occupation  in  which  he  was  engaged  is  authorized  by 
several  regulations,  which  have  not  been  abolished.  5.  That  no  notice 
was  given  to  Captain  Kenny  of  the  supreme  decree  of  the  12th  of 
March,  1842,  the  additional  articles  to  the  commercial  regulations 
contained  in  which  ought  to  have  been  brought  to  the  knowledge  of 
said  captain^  in  compliance  with  the  8th  article  of  said  commercial 
regulations,  the  injunctions  expressed  therein  not  being  obligatory 
upon  such  subjects  of  another  nation  as  have  not  received  notice 
thereof  in  due  form.  6.  That  the  126th  article  of  the  above-mentioned 
commercial  regulations,  which  designates  the  individuals  who  are  to 
compose  the  court  of  first  appeal,  does  not  permit  the  appointment 
of  a  third  person  in  the  character  of  assessor  or  otherwise,  either  be- 
fore or  after  the  appointment  of  the  ''diputado  de  comercio''  and 
justice  of  the  peace,  unless  he  be  a  merchant.  For  these  reasons, 
administering  justice  in  the  name  of  the  nation,  we  make  our  decision, 
revoking  in  all  its  parts  the  verdict  appealed  from,  and  declaring 
Captain  Greorge  Kenny  acquitted  upon  every  charge,  to  whom  the 
English  brigantine  shooner  will  be  delivered  up,  with  all  its  cargo, 
leaving  him  his  undisturbed  right  to  claim  damages  from  whomever 
he  may  have  incurred  them. 

Let  notice  be  given  of  this,  and  let  it  be  brought  to  the  knowledge 
of  the  colonel  prefect  of  the  department. 

MATIAS  ZAVALITA. 
JOSt  MiaUEL  BACA. 

Before  me. 

PEDRO  PABLO  DE  ANTIPARAS. 

Trujillo,  June  9,  1845. 
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Haying  read  that  which  is  set  forth  by  the  goyernment  prosecutor : 
In  consiaeration — 1.  That  although  it  has  been  proyed  that  the  Eng- 
lish brigantine  '^  Hibernia  "  cast  anchor  at  the  island  of  '^  Alta  de 
Lobos/'  in  contrayention  of  the  proyisions  of  the  6th  article  of  the 
supreme  decree  of  the  12th  of  March,  1842,  her  captain,  George 
Kenny,  was  not  aware  of  the  contents  of  said  article,  through  the 
negligence  of  the  lieutenant  of  the  coast  guard  at  Callao,  Don 
Miguel  Urbina,  who  did  not  deliyer  to  the  captain  the  regulation 
which  is  giyen  to  eyery  foreign  yessel,  as  may  be  seen  by  the 
report  on  the  135th  folio,  exhibited  by  the  commandant  of  said 
coast  guard,  Don  Apgustin  Nestares.  2.  That  the  goyernment,  in 
prohibiting  yessels  from  casting^  anchor  at  said  island,  ordered  that 
information  of  the  same  be  giyen  to  captains  of  yessels,  for  which 
purpose  it  directed  the  amendment  of  said  commercial  regulations, 
taking  the  precaution  by  this  means  that  foreigners  should  be  informed 
of  the  restrictions  to  which  they  were  subjected.  3.  That  although 
Don  George  Kenny  alleged,  in  his  petition  on  folio— that  he  had 
reoeiyed  no  notice  of  said  article  of  the  decree  of  the  12th  of  March, 
1842,  he  did  not  actually  proye  it  until  this  suit  in  the  third  instance,, 
in  which  he  presented  the  report  of  the  commandancy  of  the  coast 
guard  of  Callao,  engrossed  on  the  135th  folio,  which  is  also  admissible 
in  the  second  appeal,  according  to  the  meaning  of  the  34th  law,  title 
16,  section  3.  4.  That  the  captain  of  the  port  of  San  Juan,  Don 
Francisco  Boman,  in  entering  the  complaint  against  the  brig  Hiber- 
nia for  haying  cast  anchor  at  the  island  ''Alta  de  Lobos,"  as  has. 
been  made  to  appear  by  the  testimony  of  seyen  duly  qualified  citizens, 
natiyes  of  the  country,  has  discharged  the  duties  which'  his  office 
imposed  upon  him.  5.  That  the  misdemeanor  committed  by  Captain 
Kenny,  in  anchoring  said  yessel  at  the  Lobos  islands,  originated  in 
the  neglect,  to  which  attention  has  been  called,  of  the  lieutenant  of 
the  coast  guard  of  Callao^  Don  Miguel  Urbina,  who  did  not  comply 
with  the  proyisions  of  article  8th,  section  1st,  of  the  commercial  regu- 
lations. For  these  reasons  the  decision  in  the  first  instance,  on  both 
sides  of  the  61st  folio,  dated  on  the  7th  of  March  last,  is  reyoked ; 
the  sentence  declared  on  the  26th  of  the  same  month  of  March,  en- 

grossed  on  the  103d  folio,  is  confirmed,  so  far  as  it  absolyes  Captain 
on  George  Kenny,  and  orders  the  deliyery  back  to  him  of  the  brig- 
antine''Hibernia,"  with  its  cargo;  and  the  proyision  leaying  him 
at  liberty  to  sue  for  damages  which  he  may  haye  incurred  in  this 
matter,  is  reyoked.  Let  notice  of  this  be  giyen,  and  let  a  report  be 
made  to  the  supreme  goyernment^  in  conformity  with  the  124th  article- 
of  the  commercial  regulations.     [Three  rubrics.] 

The  preceding  decision  was  giyen  and  pronounced  by  SeSors  Doctor 
Don  Apolinar  Bracamonte,  member  of  the  most  illustrious  superior 
court  of  justice  ;  Don  Pedro  Laoomba,  administrator  of  this  principal 
treasury  ;  and  Don  Juan  Manuel  Gonzales,  commercial  deputy ;  and 
the  president  and  members  of  the  court  of  second  appeal,  in  executions 
and  confiscations,  it  haying  been  discussed  and  read  in  public  in  the 
presence  of  the  party,  of  the  solicitors,  and  of  the  doorkeeper,  to- 
which  I  certify. 

MANUEL  PADIERNA, 

Lima,  May  16, 1851.  .    ooai(> 
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On  reading  the  above,  in  conformity  with  the  opinion  delivered 
by  the  prosecuting  attorney,  and  in  consideration,  1.  That  the  English 
brig  '^  Hibernia"  weighed  anchor  at  the  port  of  Callao  on  the  14th 
of  November,  1844,  with  Lambayeque  for  its  destination,  as  is  accre- 
<iited  by  the  certificate  on  folio  85,  which  rectificH  the  amended  date 
in  the  month  and  year  of  the  license  on  folio  8th,  the  same  which 
was  presented  by  the  captain  with  the  alteration  referred  to.  2.  That 
it  being  prohibited  to  cast  anchor  at  the  island  of  '^Alta  de  Lobos/' 
in  accordance  with  the  supreme  resolution  of  the  12th  of  March,  1842, 
said  brig  cast  anchor  at  said  island  before  the  passage  of  the  law  of 
the  congress  of  the  State,  remaining  there  iQany  days,  as  appears 
from  the  statements  made  in  the  summary.  3.  That  between  March, 
1842,  and  November,  1844,  nearly  three  years  elapsed  after  the  pub- 
lication of  said  supreme  resolution,  a  period  much  greater  than  the 
limit  of  ten  months  assigned  by  the  153d  article  of  the  commercial 
regulations,  and  which  applied  to  such  vessels  as  arrived  at  the  ports 
of  Peru.  4.  That  in  order  to  produce  the  desired  effect  without 
causing  any  antagonism  with  the  provisions  above  referred  to,  the 
certificate  on  folio  135th,  made  by  the  commandant  of  the  coast  guard, 
was  indispensable,  in  order  that  it  should  be  proved  that  the  brigan- 
tine  Hibernia  came  at  that  period  to  Callao  for  the  first  time,  which 
does  not  appear  in  any  manner.  For  these,  and  other  reasons,  which 
are  manifest  in  the  papers,  the  sentence  pronounced  by  the  court 
having  jurisdiction  in  the  second  appeal  in  the  commission  of  liberty, 
on  the  9th  of  June,  1845,  engrossed  on  folio  142,  which  oonfirms  that 
upon  folio  103,  which  acquits  Captain  Q-eorge  Kenny,  and  orders  that 
the  brigantine  ''  Hibernia,"  with  its  cargo,  be  restored  to  him,  under 
charge  of  infringing  the  articles  alludM  to.  The  cause  is  herebf 
again  replaced  in  the  state  in  which  it  was  when  the  first  decisioii 
was  pronounced,  and  the  papers  are  to  be  returned.  Five  signatures 
of  SeSors  Aranibar,  Tudela,  Laro,  Leon,  Esteflos. 

The  preceding  order  was  proved,  signed,  and  issued  on  the  day  of 
its  date  by  Messrs.  the  President  and  Yooales  of  this  supreme  tribunal, 
who  subscribe  to  it  in  conformity  with  the  provisions  of  the  125th 
article  of  the  constitution  of  the  republic.  The  opinion  of  Seiior 
Tudela  was,  that  it  was  not  null  and  and  void.  That  of  Senor  Laro, 
that  it  was  null  and  void,  and  that  the  blame  rested  on  the  judges. 
The  witnesses  of  this  were  the  relator,  the  procurators,  and  the  sheriff 
of  said  supreme  tribunal,  to  which  I  certify.  This  is  a  true  copy  of 
the  original  papers,  to  which  I  refer  for  its  correctness. 

MANUEL  PADIBKNA. 

Trujillo,  July  5,  1852. 

A  true  copy. 

FELIPE  BABBIGA  ALVAREZ, 

Okit^  Ckfk. 
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No.  9. 

To  Mr.  Tirado'8  note  of  23d  October. 

[No.  33.]  Brteibh  Consulate  General, 

Lima,  April  1,  1834. 

Sir  :  The  Peruvian  minister  will,  I  am  sure,  readily  credit  the  sin- 
cere desire  with  which  I  am  animated  to  prevent,  by  timely  warning, 
advice,  and  by  every  means  in  my  power,  any  of  his  Majesty's  subjects 
from  infxingin^  the  laws  of  Peru,  or  treating  with  disrespect  the  con- 
stituted authorities. 

The  Peruvian  minister,  however,  cannot  be  ignorant  of  my  very 
limited  means  to  effect  these  objects,  and  that  it  cannot  be  possible 
for  me  on  all  occasions  to  prevent  abuses  of  this  sort,  however  much  I 
may  regret  them. 

In  respect  to  the  proceedings  of  the  British  ship  ''  Campeadora"  at 
the  islands  of  Lobos,  and  subsequently  at  the  port  of  Paita,  to  which 
the  Peruvian  minister  calls  my  attention  in  his  despatch  of  the  28th 
of  last  month,  I  be^  to  inform  him  that,  on  the  publication  of  the 
supreme  decree  prohibiting  in  future  to  foreigners  the  fishery  of  seals 
and  whales  on  the  coasts  and  islands  of  Peru,  that  I  remitted  a  copy 
of  the  same  to  her  Majesty's  government,  and  that  as  yet  I  have  re- 
ceived no  instructions  thereon. 

From  the  information  which  has  been  communicated  to  me,  it  ap- 
pears that  the  '^  Campeadora"  was  not  warned  to  desist  from  fishing 
on  tiie  islands  of  Lobos  by  any  Peruvian  vessel  of  war,  or  by  any 
Peruvian  authority — none,  indeed,  existing  on  those  desert  islands ; 
and  which  warning  is  customary  in  cases  when  the  privilege  of  fish- 
ing has  long  existM,  and  is  suddenly  stopped  by  the  power  claiming 
the  exercise  of  dominion  over  the  fishery. 

In  cases  when  the  foreign  vessel  arrives  direct  from  countries 
where^  on  account  of  the  unexpected  and  sudden  publication  of  a 
decree  of  prohibition,  that  decree  could  not  possibly  be  known  at 
the  period  of  the  vessel's  departure,  a  notification  of  its  existence  and 
a  warning  to  the  vessel  to  desist  from  fishing  would  necessarily  be  re- 
quired to  insure  her  condemnation  in  a  court  of  law  for  its  inobserv- 
ance ;  but  the  decree  of  the  Peruvian  government  affords  no  time 
whatever  for  its  effects  to  come  into  operation  as  regards  vessels  so 
circumstanced.  The  case,  however,  of  the  '  ^  Campeadora' '  is  different ; 
for  the  master  might  have  known  of  the  existence  of  this  decree  during 
bis  stay  at  Callao,  and  it  was  from  no  ^^  generosity  whatever,  or  of 
any  considerate"  feeling,  that  this  vessel  escaped  from  seizure  by  the 
Peruvian  authorities. 

I  have  been  further  assured  by  parties  whose  evidence  I  cannot 
hastily  reject,  that  it  was  the  captain  of  the  port  of  Paita  himself  who 
offered  to  allow  the  vessel  to  proceed  to  sea  unmolested  on  receiving 
a  bribe  of  eight  hundred  dollars,  and  not,  as  he  has  since  alleged, 
^hat  this  sum  was  offered  to  him  by  one  of  the  companions  of  the 
ziiaster  for  that  purpose.  The  bribe,  however,  was  refused  to  be 
given.    The  truth  ofthis  statement  might  have  been  proved,  had  the 
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complaint  of  the  captain  of  the  port  of  Paita,  which  is  dated  the  2l8t 
of  December^  been  forwarded  to  this  consulate  general  at  an  earlier 
period^  instead  of  allowing  three  months  and  three  days  to  elapse 
previous  to  any  communication  on  the  subject  being  made,  and  when 
m  all  probability  the  vessel  has  returned  to  England. 
I  have  the  honor  to  remain/your  obedient,  humble  servant, 

BELFORD  HINTON  WILSON. 
Mr.  Jos£  Ma.  Corbacho, 

Minister  of  the  Oovemment  for  Foreign  Affairs. 

A  true  copy. 

FELIPE  BARRIGA  ALVAREZ, 

Chief  Clerk. 


[Note  by  Department  of  State.] 

Documents  numbered  10  and  11  of  the  series  accompanying  Mr. 
Tirade's  note  of  23d  October,  1862,  to  Mr.  Qay,  will  be  found  as  ac- 
companiments to  Mr.  Clay's  No.  Ill,  ante. 

Document  numbered  12  of  Mr.  Tirade's  series,  being  the  ivmtieA 
article  of  the  commercial  regulations,  will  be  found  incorporated  in 
the  22d  paragraph  of  Mr.  Clay's  same  despatch. 


No.  18. 

To  Mr.  Tirado'a  note  of  October  23. 

Dbpabtmbnt  of  War  aitd  of  the  Nivt. 

OHizen  Auguetin  Samara  j  Oramd  MarAai^  Bet^orer  of  Peru,  PrtdM 
of  the  BqnMiCf  Ao.,  dtc. 

Whereas  the  carrying  on  of  aea^fishery  on  the  coasts  and  in  tbe 
islands  of  the  republic  is  an  exclusive  privilege  of  Peruvian  citisens ; 

Whereas  the  aosence  of  a  law  governing  the  exercise  of  tbisprivi* 
lege  has  eiven  rise  to  abuses  equfuly  detrimental  to  the  dtixens  and 
to  the  public  treasury,  on  account  of  frauds  committed  under  the  pre- 
text ot  such  fishery —  I  decree : 

Aruclb  1.  The  pursuit  of  sea-fishery  on  the  coast  of  the  republic 
and  in  the  adjacent  islands  is  exclusively  reserved  for  the  natives  of 
the  State. 

Abuclb  2.  Its  prosecution  requires  that  one  shall  be  a  native  Pern- 
vian,  or  a  constitutionally  naturalized  citizen ;  and  the  exercise  of  the 
prerogative  is  expressly  forbidden  all  such  as  shall  not  possess  saiii 
qualities. 

Abuclb  3.  All  vessels  not  Peruvian  are  prohibited  from  fishing  oi 
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the  coasts  and  in  the  islands  belonging  to  the  State ;  and  any  vessel 
found  fishing  one  league  distant  outside  of  the  points  named  and  pro- 
hibited, shall  be  liable  to  confiscation,  and  its  value  shall  be  distributed 
in  conformity  with  the  regulation  of  prizes. 

Artigle  4.  No  fishing  vessel  shall  be  licensed  to  sail  from  any  port 
of  the  republic,  or  be  allowed  to  go  into  the  fishing  trade,  unless  its 
crew  shall  be  made  up  of  one-third,  at  least^  of  native  Peruvians,  and 
the  other  two  thirds  of  naturalized  citizens. 

Aruclb  5.  No  national  fishing  vessel  shall  be  allowed  to  touch  at 
any  port  of  the  republic,  without  a  license  to  that  effect.  Any  vessel 
herein  infringing  shall  incur  the  penalty  prescribed  in  the  third  article, 

Articlb  6.  Any  master  of  a  vessel  who  by  gale,  stress  of  wither, 
or  any  other  disaster  of  the  sea,  may  be  compelled  to  put  into  any  of 
the  ports, of  the  State  without  a  license,  shall,  after  such  entrance,  set 
forth  before  the  harbor-master  the  reasons  which  compelled  him  so  to 
put  in ;  and  he  that  shall  fail  satisfactorily  to  account  therefor,  and 
against  whom  fraudulent  intent  may  be  proved,  shall  pay  a  fine  of 
one  hundred  dollars. 

Abuclb  7.  The  harbor-masters  shall  ^rant  licenses  to  fishing  crafts 
that  do  not  exceed  ten  tons  burden,  which  may  apply  to  fish  within 
the  limits  of  their  jurisdiction.  But  vessels  of  greater  burden,  or 
such  as  are  intended  to  carry  on  the  fishery  witnin  more  extended 
limits,  shall  procure  their  licenses  from  the  higher  authorities,  within 
the  control  of  which  the  port  may  be  classed  ;  except  in  the  port  of 
Callao,  from  which  licenses  will  continue  to  be  granted  as  heretofore. 

Abuclb  8.  The  documents  and  papers  under  which  fishing  vessels 
shall  put  to  sea  shall  be  the  same  as  tnose  with  which  other  national 
vessels  are  provided,  with  due  regard  to  their  burden,  their  traffic, 
and  existing  navigation  laws. 

Artiolb  9.  The  harbor-masters  shall  grant  to  them  their  registers, 
in  consideration  of  the  fact  that  for  the  minority  of  them  it  wotQd  be 
both  difficult  and  expensive  to  apply  to  the  general  department  of 
marine.  The  head  of  the  department,  however,  shall  provide  a  sepa- 
rate registry  of  the  number  of  such  grants,  in  accordance  with  the 
report  which  the  harbor-masters  are  required  to  make  to  him. 

Articlb  10.  Fishing  vessels  are  exempted  from  tonnage,  anchorage, 
and  clean  bill  duties  ;  but  they  shall  pay  to  the  harbor-master  the  fee 
to  which  he  is  entitled  in  virtue  of  the  existing  tariff. 

Abuclb  11.  Skins,  sperm  oil  and  fish  are  hereby  declared  to  be  duty 
free,  as  are  also  other  articles  which  Peruvian  fishermen  may  intro- 
duce or  export  in  the  exercise  of  the  fishing  trade  on  the  coasts  and 
in  the  islands  of  the  republic. 

Articlb  12.  Any  fisherman  who  shall  take  from  foreign  fishing 
vessels  articles  such  as  are  described  in  the  foregoing  article,  and  at- 
tempt to  introduce  them  or  export  them  from  the  State,  as  obtained 
by  him  in  his  prosecution  of  the  fishing  trade  on  the  coasts  and  in 
the  islands  of  the  republic,  shall  forfeit,  in  behalf  of  the  State,  the 
vessel  and  its  car^o,  and  he  shall  forever  be  prohibited  from  sea  pur- 
suits, or  from  residing  in  Peruvian  ports. 

AnncLR  13.  The  informer,  in  matters  set  forth  in  the  preceding  article, 
shall  receive  one-half  of  the  proceeds  of  the  confiscated  vessel  and  goods. 
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Artiglb  14.  The  present  decree  does  not  include  canoes,  rafts,  or 
other  small  crafts  engaged  in  fishing  for  the  daily  consamption  of  the 
settlements.  They  shall,  therefore,  continue  in  the  free  parsuit 
thereof  as  heretofore,  and  without  any  charge. 

Artiglb  15.  The  present  decree  shall  be  submitted  to  the  ensuing 
legislature  for  its  approbation  ;  taking  effect,  however,  and  provision- 
ally, from  the  date  of  its  publication. 

The  secretary  of  state  for  the  department  of  war  and  of  the  nary 
shall  see  that  it  be  enforced,  printed,  published,  and  circulated. 
In  Lima^  on  the  6th  of  August,  1840. 

ADGU8TIN  GAMARRA. 
J.  J.  SALAS. 
A  true  copy. 

FELIPE  BARRIGA  ALVAREZ, 

Chief  Clerk, 

No.  14. 
To  Mr.  Tirado'8  note  of  23d  October. 

Lima,  December  8, 1841. 

Considing  that  the  contract  made  with  Don  Francisco  Quiroz  for 
the  extraction  of  guano  from  the  islands  has  been  declared  void  hj 
the  decree  of  the  27th  of  November  last  for  causes  adduced,  in  conse- 
quence of  the  representations  of  the  council  of  state,  of  the  decision  of 
tne  supreme  court,  and  of  the  concurrence  of  Quiroz  himself,  and  con- 
sidering that  the  interests  of  the  treasury  requiring  that  application 
should  De  made  to  merchants  to  take  the  guano  for  sale  on  commission, 
or  upon  any  other  footing  that  might  prove  advantageous,  according 
to  the  official  notices  and  invitations  published  through  the  newspa- 
pers, and  the  propositions  which  were  submitted  not  having  been  a^ 
oeptable  on  account  of  the  trifling  benefit  which  the  national  treasury 
would  be  likely  to  derive  from  them,  as  may  be  seen  from  those  which 
are  filed  with  these  proceedings — 

The  government  deems  it  proper  to  enter  into  contract  with  Don 
Francisco  Quiroz  and  Don  Aquiles  AUier^  under  the  following  cona- 
tions and  terms : 

First.  The  contract  made  with  said  Quiroz  having  been  declared 
void  and  of  no  effect,  he  has  no  right  or  claim  to  the  sum  of  fortj 
thousand  dollars,  which  he  delivered  in  cash  and  in  orders  on  the 
mint,  in  pursuance  of  the  indenture  of  the  23d  of  December,  1840,  in 
consideration  that  the  profits  derived  from  said  contract  for  the  ex- 
pired year  inured  to  his  benefit. 

Second.  From  this  date  the  exclusive  privilege  of  exporting  guano 
to  Europe  shall  be  enjoyed  by  the  state,  in  partnership  with  Quiroz 
and  Allier;  and  for  a  period  of  five  years  the  net  proceeds  will  he 
divided  in  the  manner  following :  For  the  first  year,  a  dividend,  obli- 
gatory on  the  part  of  the  company,  of  sixty-four  per  centum  to  the 
state,  and  of  thirty-six  per  centum  to  the  grantees  aforesaid ;  and  for 
the  four  ensuing  years,  one-third  of  the  net  proceeds  to  said  grantees, 
and  the  two  remaining  thirds  to  the  state. 
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Third.  In  consequence  of  the  preceding  article,  the  operations  of 
the  company  include  the  cargoes  of  guano  that  may  be  exported  in 
the  vessels  which  are  at  present  in  the  port  of  CSallao  with  the  object  of 
taking  in  guano,  as  well  as  the  cargoes  which  may  be  taken  out  by 
other  vessels  which  may  come  in  for  that  purpose. 

Fourth.  Quiroz  and  his  partner  are  bound  to  furnish  the  government 
with  whatever  data  and  information  may  be  required  at  their  hands 
relative  to  contracts  for  and  sales  of  guano,  charter  parties  of  vessels, 
consignments,  and  expenses  of  what  nature  soever,  m  order  that  the 
government  may  frame  a  definite  judgment  of  the  business. 

Fifth.  Each  and  every  vessel  taking  in  guano  is  held  to  procure 
its  final  clearance  from  the  Oallao  custom-heuse,  and  no  other  shall 
be,  in  any  case  whatever,  authorized  to  deliver  such  clearance. 

Sixth.  For  the  present,  guano  is  permitted  to  be  extracted  from  the 
islands  of  the  north  and  those  of  Ohincha  only  ;  and  vessels  going 
thither  to  take  in  load  are  held,  in  the  first  instance,  to  obtain  a  per- 
mit from  Quiroz  and  his  partner^  who  are  required  immediately  to 
report  said  license  to  the  secretary  of  state,  accompanied  by  a  dupli- 
cate of  the  contract  made  with  the  master  of  the  vessel,  a  statement  of 
the  period  of  its  departure,  ii^ith  one  of  the  bills  of  lading,  to  be  signed 
by  the  captain  of  said  vessel. 

Seventh.  The  government  has  the  power,  at  the  expense  of  the 
company,  and  as  it  ma^  deem  expedient,  to  detail  agents  to  inspect 
the  work  of  extraction  from  those  localities  where  the  guano  is  taken, 
and  to  prevent  its  smuggling  in  the  islands  and  other  points  of  deposit. 

Eighth.  All  the  tools,  implements,  boats  and  other  appliances  now 
necessarily  used  in  carrying  on  the  work  of  extraction^  an  inventory 
whereof  Quiroz  and  his  partner  are  held  to  fiirnish,  become^  from*  this 
date,  common  to  the  partnership,  without  any  claim  of  theirs  to  com- 
pensation therefor  ;  and  at  the  expiration  of  the  contract,  said  tools, 
&c.,  shall  revert  to  the  benefit  of  the  state. 

Ninth.  Quiroz  and  his  partner  are  bound  to  have  at  Oallao,  within 
a  period  of  twelve  months,  two  steamers  of  more  than  four  hundred 
tons  each,  and  of  suitable  power,  to  be  used  in  preventing  the  fraudu- 
lent extraction  of  guano.  It  is  understood  that  the  construction  of 
said  steamers  is  to  be  such  as  to  make  them  adaptable  to  purposes  of 
war,  and  that  each  of  them  shall  be  supplied  with  a  thirty-six  pounder 
pivot-gun,  and  the  necessary  accommodations  for  coal.  The  cost  of 
said  steamers  shall  be  defrayed  out  of  the  iunds  of  the  partnership,  and 
at  its  expiration,  they  shall  revert  to  the  benefit  of  the  state ;  but 
should  said  partnership  not  continue  beyond  the  term  of  the  first  year, 
then,  and  in  that  case,  the  whole  cost  of  the  vessels  shall  fall  exclusively 
upon  the  state. 

Tenth.  The  employes,  agents,  and  commissioners  engaged  in  the 
sale  of  the  guano  may  be  removable  by  the  government,  upon  an 
agreement  with  Quiroz  ;  but  for  the  present,  those  who  have  actually 
been  engaged  in  the  management  of  the  guano  may  continue  in  ser- 
vice so  long  as  there  is  no  reason  for  their  removal. 

Eleventh.  Quiroz  and  his  partner  are  held  to  furnish  the  secretary 
of  state  with  the  correspondence  which  they  address  to  their  represen- 
tatives and  agents  in  Europe,  and  by  ^ich  they  convey  to  them  in- 
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Btructions  relatiye  to  the  sale  of  the  guano.  Thej  are  also  required 
to  notify  him  of  the  result  of  the  disposal  of  each  and  every  cargo,  and 
to  submit  the  correspondence  received  from  abroad  from  such  agents. 

Twelfth.  Upon  exhibit  of  the  documents  to  which  the  foregoin? 
article  refers,  an  annual  balance  of  the  accounts  of  the  company  shall 
be  struck,  in  order  that  the  government  may  dispose  of  the  profits 
which  may  appear  to  its  credit. 

Thirteenth.  Quiroz  and  his  partner,  by  the  present,  bind  them- 
selves to  pay  into  the  general  treasury,  within  the  term  of  four  days, 
and  on  account  of  such  profits,  a  sum  of  eighty-seven  thousand  dollars, 
r$87,000,)  and  a  further  sum  of  fifty  thousand  dollars  on  the  eightli 
day  of  each  and  every  month  for  four  monthjs.  As  a  compensation  for 
this  advance,  the  government  grants  permission  to  Quiroz  and  AUier, 
for  their  private  aooount,  and  this  once  only,  to  load  with  goano  the 
shi]^  Bosa  or  Scandinavia,  now  in  the  port  of  Oallao,  and  which  Quiros, 
individually,  is  to  have  nationalized. 

Fourteenth.  Whereas  the  extraetion  of  flruano  is  not  allowable  from 
any  other  points  than  those  of  the  islands  of  the  north  and  of  the 
CUnchas  during  the  survey  of  all  the  localities  in  which  this  substance 
is  found,  in  pursuance  of  the  decision  of  the  council  of  state  of  the 
24th  of  November  last,  directing  an  examination,  in  order  to  ascertain 
how  &r  it  is  exhaustible,  which  reconnaissance,  measurement,  and 
estimate  will  have  to  be  completed  within  the  period  of  a  year :  it  is 
conditioned,  that  should  such  examination  prove  that  the  guano  is 
likely  to  fail,  the  present  contract  shall  not  be  so  construed  as  to  corer 
the  exportation  of  more  than  twenty  thousand  tons 

Fifteenth.  The  extraction  of  ffuano  from  any  point  wheresoever  it 
may*be  found  is  free,  if  extracted  for  the  uses  of  the  agriculture  of  the 
country,  and  will  continue  up  to  the  present  without  any  char^ 
whatever ;  but  whenever  it  shall  be  discovered  that  vessels  engage  id 
this  trade  and  tranship  or  convey  the  guano  abroad,  they  will  l«  liahle 
to  confiscation,  and  to  the  other  penalties  enacted  against  the  defranders 
of  the  national  revenues. 

Sixteenth.  All  controversies  or  incidents  which  may  arise  under  the 
present  contract,  be  they  what  they  may,  or  come  they  from  what  sonrce 
soever,  are  subject  to  the  decision  of  the  supreme  court,  in  virtue  of  its 
constitutional  powers,  and  its  decrees  shall  be  vigorously  and  strictly 
maintained. 

Seventeenth.  Of  the  profits  which  may  inure  to  the  state  from  this 
transaction,  the  government  will  determine  what  portion  will  have  to 
be  applied  to  the  foreign 'debt,  previously  entering  into  the  neoessarj 
arrangements  with  its  creditors  to  secure  its  payment,  in  which  neither 
Quiroz  nor  Allier  will  be  entitled  to  intervene,  unless  thereto  author* 
ized  by  the  government. 

Eighteenth.  Francisco  Quiroz  and  Aquiles  Allier  bind  themselves 
in  their  possessions,  present  and  future,  expressly  mortgaging  them, 
for  the  ralfilment  of^  this  contract ;  and  the  state,  by  reason  of  the 
advances  which  it  may  receive  from  them,  and  in  consideration  of  the 
expenditures  which  they  may  incur  in  the  exportation  of  g^no, 
hypothecates  to  them  the  guano  now  lying  and  being  in  the  island 
from  which  its  exportation  is  carried  on. 
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Let  this  be  registered  in  the  superior  coart  of  aooounts ;  be  refetrred 
to  the  |;eneral  treasury,  in  order  that  it  may  direct  the  issuance  of  the 
respective  dooument,  with  date,  and  let  return  of  the  proceedings  be 
made  to  the  department  of  state. 

[Bubrio  of  his  excellency.]  CANO. 

A  true  copy,  FELIPE  BARBIGA  ALVAREZ, 

Chief  Clerk. 


No.  15\ 

lx>  Mr.  Tirade's  note  of  October  23.— Decrees  of  1842. 

Tbbasuby  Department, 

Lima,  February  22,  1842. 
The  substance  known  under  the  name  of  guano,  in  whatever 
localities  it  maj  be  found,  being  the  property  of  the  state,  and  the 

fOTomment  having  been  informed  of  its  existence  in  the  islands  of 
[nanapec,  and  others  of  the  Department  of  Libertad,  before  the 
discovery  claimed  by  Don  Cecilio  Oonzalez,  Don  Joaquin  Saavedra, 
Don  Jos^  Odonovan,  and  Don  Jos£  Alcantara,  it  is  declared  that  the 
aforesaid  have  no  right  to  what  they  claim  under  the  mining  ordi- 
nance, which  is  not  applicable  to  cases  of  this  nature. 

Let  this  be  communicated  to  the  prefect  of  the  Department  of 
Libertad,  rcj^stered  and  promulgated. 

[Rubric  of  his  excellency.]  CANO. 


Quiroz,  Allier  &  Co.,  Guimirol,  Ponmaroug  &  Co.,  and  Gibbs, 
Crawley  Ss  Co.,  having  made  representations  that  the  prefect  of  the 
Department  of  Moquegna  has  sold  a  Quantity  of  guano,  in  order  to 
apply  its  proceeds  to  the  support  of  the  troops  under  his  authority, 
notice  whereof  was  given  to  the  applicants  through  various  private 
letters,  the  supreme  government  has  deemed  it  proper  to  issue  the  i 
following  decree : 

Lima,  March  12,  1842. 

Although  the  government  are  not  officially  informed  that  the 
prefect  of  the  Department  of  Moquegna  has  made  sale  of  any  of  the 
guano  extracted  from  localities  in  said  department,  still,  let  him  be 
notified,  that  for  no  reason  or  cause  whatever  can  this  substance  be 
sold,  in  view  of  the  fact  that  the  government  has  entered  into  a  con- 
tract of  partnership  with  the  applicants,  to  whom  they  have  granted 
the  exclvsive  right  of  export ;  tnat  if,  therefore,  the  requirements  of 
war  in  that  department  compelled  him  to  the  necessity  of  selling  a 
few  tons,  the  measure  cannot  be  ratified  or  be  deemed  of  effect,  and 
that  it  is,  therefore,  declared  void,  as  conflicting  with  article  fifteenth 
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of  the  decree  of  the  8th  of  December  last,  published  in  the  columns 
of  the  ^^Pernano/'  No.  62 ;  that,  under  this  supposition,  such  guano 
as  may  have  been  shipped  will  be  deemed  to  have  been  exported  for 
account  of  the  company,  and  the  parties  in  interest  are  at  liberty  to 
prosecute  their  rignt  to  indemnity  before  the  government  for  the 
moneys  which  they  may  have  laid  out ;  that  it  is  hereby  and  finally 
declared  that  should  any  one,  notwithstanding  the  existing  orders, 
attempt  to  export  guano,  he  shall  be  liable  to  the  penalties  contem- 
plated by  said  article  of  the  decree  above  mentioned.  For  better 
fulfilment  of  the  articles  of  agreement,  the  members  of  the  company 
shall,  in  the  shortest  delay,  furnish  the  vessels  which  they  have 
promised  and  bound  themselves  to  purchase,  for  the  pui'pose  of  pre> 
venting  the  fraudulent  guano  trade.  Let  this  be  registered  and 
published. 

[Bubric  of  his  excellency.]  •  CANO. 


No.  1S\ 


DsPARTMEirr  OF  FiNANGB. 

CfUizen  Manud  MmendoZj  president  of  the  councU  of  StcUe^  inveHed  with 
the  executive  power  of  the  repMic, 

Whereas  it  is  urgent  that  some  measures  should  be  adopted  to  pre- 
vent smuggling  of  guano  to  the  prejudice  of  the  interests  of  the  state, 
and  at  the  same  time  to  control  the  extraction  and  sale  of  that  sub- 
stance indispensably  required  by  the  agriculture  of  the  country,  with 
the  concurrence  of  the  council  of  state,  and  in  virtue  of  the  26th  dele- 
gated power  of  article  87th  of  the  constitution,  I  decree: 

Articlb  1.  Every  national  vessel  now  engaged  in  the  guano  trade 
for  the  use  of  agriculture  in  this  country  shall,  within  a  period  of  three 
months,  be  entered  anew  in  the  registry  of  the  port  to  which  it  may 
belong,  and  the  master  thereof  thall  accordingly  advise  the  generd 
department  of  marine.  In  future  no  vessel  shall  be  entitled  to  carry 
on  this  trade  without  said  formality. 

Articlb  2.  The  national  vessel  that  shall  fail  to  be  registered  within 
the  period  of  said  three  months,  and  yet  shall  be  engaged  after  such 
period  in  transporting  guano,  shall  be  confiscated. 

Articlb  3.  For  the  present,  and  while  the  exploration  ordered  is 
being  made,  the  island  situated  north  of  Chincha  and  the  Tents  of 
Pica,  are  the  only  points  from  which  guano  can  be  taken  by  national 
vessels ;  and  all  such  as  may  take  it  from  other  points  or  islands  of 
the  coast,  save  and  except  the  island  situated  north  of  Chincha  and  of 
the  Tent  of  Pica,  shall  be  confiscated. 

Article  4.  Every  owner  or  master  of  a  national  vessel  intending  to 
take  in  *  guano  from  the  island  north  of  Chincha,  will  apply  to  the 
deputy  collector  of  the  Pisco  custom-house,  on  ordinary  paper,  [paper 
unstamped,]  in  order  that  the  necessary  permit  may  be  issued  to  him. 
free  of  cost;  this  on  condition,  however,  that,  having  taken  in  hif 
cargo,  he  shall  return  to  the  same  port  to  take  out  his  final  clearance. 
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Abticlb  6 .  National  vessels  intending  to  take  in  gnano  from  the  Tent 
of  Pica  will  obtain  their  license  from  the  collector  of  the  customs  at 
Islay,  if  the  guano  is  taken  in  for  consumption  in  the  department  of 
Arequipa,  and  from  the  collector  of  the  customs  at  Anca,  if  for  the  con- 
snmption  of  the  department  of  Moquegna.  In  the  former  case  the 
master  shall  obtain  his  final  clearance  at  Islay,  and  in  the  latter  at 
Anca,  if  the^  carry  guano  to  be  vnloaded  at  some  minor  port  or  in- 
habited cove  in  said  departments. 

Aruclb  6.  Immediately  upon  the  arrival  of  the  vessel  at  the  nort 
for  which  the  permit  has  been  granted,  the  master  of  said  vessel  shall 
present  the  license  to  the  collector  or  deputy  collector,  who,  upon  ex- 
hibit of  the  register,  shall  endorse  on  said  license,  in  letters,  and  in  no 
case  in  figures,  the  date  of  the  vessel's  sailing,  the  number  of  bushels 
or  tons  of  which  its  cargo  is  made  up,  and  the  port  of  destination. 
The  licenses  shall  be  numbered  and  cut  out  of  a  book  prepared  for 
that  purpose,  the  pases  of  which  will  be  checked  by  the  secretary  of 
state.  A  note  shall  be  made  on  the  margin  of  said  book  as  on  the 
hack  of  the  permit,  in  letters  and  not  in  figures,  of  the  number  of  said 
permit,  the  number  of  bushels  or  tDus  which  go  to  make  up  the  cargo, 
the  place  of  its  destination,  and  the  date  of  the  vessel's  departure. 
The  book,  so  soon  as  filled  up,  shall  be  transmitted  to  the  department 
of  state,  to  be  filed  in  the  superior  court  of  accounts. 

Articlb  7.  The  collectors  of  customs  at  Anca,  Islay,  and  Pisco  shall 
make  direct  and  detailed  monthly  returns  to  the  department  of  finance 
of  all  licenses  granted  by  them,  in  order  that  said  court  of  accounts- 
mav  be  possessed  of  proper  information  thereon. 

Abticle  8.  Each  and  every  master  of  a  vessel  upon  reaching  his  place 
of  destination  shall  deliver  to  the  collector  or  aeent  of  the  customs- 
the  permit  mentioned  in  article  No.  4.  After  the  discharge  of  the 
vessel,  said  officer  shall  ascertain  the  number  of  bushels  or  tons 
brought  by  the  vessel,  keep  the  license  in  his  possession,  and  furnish 
the  captain  with  a  return  voucher  in  such  form  as  shall  be  transmit- 
ted to  him.  This  voucher  the  master  of  the  vessel  shall  be  held  to* 
produce  before  the  collector  of  the  port,  whence  he  may  proceed  to 
take  in  new  cargo,  which  he  shall  be  inhibited  from  doing  failing  this 
required  formality.  He  shall,  on  the  contrary,  be  responsible  for  the 
payment  of  the  value  of  the  cargo,  should  he  fail,  by  the  exhibition 
of  said  return  voucher,  to  prove  that  he  has  discharged  it  at  the  point 
for  which  it  was  intended. 

Abticlb  9.  Every  owner  or  master  of  a  vessel  applying  for  a  new 
license  shall,  at  the  time,  deliver  to  the  collector  of  the  customs  the 
return  voucher  mentioned  in  article  8,  under  penalty  of  confiscation 
of  the  vessel,  and  liability  on  the  part  of  the  captain  to  be  tried  for 
the  commission  of  fraud  to  the  detriment  of  the  national  property. 

Abticlb  10.  In  case  that  the  master  or  owner  of  a  vessel  should 
not  take  out,  within  the  peremptory  period  of  three  months,  a  new 
license  to  stow  in  cargo,  he  shall,  by  the  first  post  starting  from  the 
port  in  which  he  may  be,  transmit  the  return  voucher  to  the  collector 
of  the  customs  who  issued  the  license,  which  will  be  deemed  sufficient 
proof  of  his  compliance  with  the  provision  of  the  8th  article.  Failing 
in  this,  he  will  be  amenable  to  the  penalty  prescribed  in  the  9th  article. 
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Articlb  11.  The  returii  vouchers  shall  set  forth  the  names  of  the 
master  and  of  the  vessel,  the  numhersof  the  license  and  of  the  hnshels 
or  tons  taken  in,  as  also  the  date  of  departure  from  the  port  or  cove 
whence  it  may  start,  and  that  of  the  arrival  at  the  port  of  destination. 

Articlb  12.  The  collectors,  or,  in  their  ahsence,  the  higher  au- 
thorities, that  may  he  in  the  place  where  the  guano  is  discharged  for 
consumption  in  the  country,  hesides  carrying  out  the  instructions  em* 
hodied  m  article  8,  shall  transmit  monthly  to  the  department  of  state 
for  the  revenue  such  licenses  as  they  may  have  collected,  noting  on 
each  of  them  the  date  when  the  ship  to  which  it  may  helong  came  in, 
the  date  of  the  return  voucher  issued  to  the  captain,  and  the  number 
of  bushels  or  tons  cUscharged,  in  order  that  the  nigh  court  of  acoounts 
may  make  the  necessary  collations  and  ascertain  whether  said  liceiues 
tally  with  the  margin  mentioned  in  the  6th  article. 

Articlb  13.  Guano  intended  for  home  consumption  shall  be  dis- 
charged in  those  ports  or  coves  only  in  which  it  is  authorized  to  be 
done  by  the  regulations  of  commerce,  or  in  such  others  as  have  been 
opened  by  custom  for  the  exclusive  importation  of  guano. 

Arttcle  14.  Captains  altering  the  destination  of  their  vessels,  ta* 
king  the  cargoes  to  a  point  different  from  that  mentioned  in  the  licenses, 
shan  be  tried  as  smugglers,  and  the  vessels  and  cargoes  be  confiscated. 

Article  15.  Any  national  or  foreign  vessel  anchoring  at  or  going 
into  the  islands  and  places  where  guano  may  be  found  without  the 

E roper  license  from  the  authorities  whose  duty  it  is  to  grant  such,  shall 
e  confiscated. 

Articlb  16.  Any  national  or  foreign  vessel  that  may  take  guano 
from  any  point  other  than  those  mentioned  in  article  3d  shall  be 
confiscated,  together  with  the  cargo,  and  the  captain  thereof  tried  for 
smuggling. 

Articlb  17.  Every  infraction  of  the  preceding  articles  shall  be  tried 
in  the  courts  of  customs,  in  whatever  relates  to  the  confiscation  of 
the  vessels  and  of  their  cargoes  and  to  the  division  of  their  proceeds 
among  the  informers  and  the  captors,  in  compliance  with  the  require- 
ments of  the  regulations  of  commerce. 

Articlb  18.  The  masters  of  vessels  employed  by  the  state  company 
are  bound  to  the  observance  of  the  formalities  laid  down  in  the  prece- 
ding articles,  insomuch  as  they  are  concerned,  and  the  partners  in 
said  company  are  held  to  comply  with  the  conditions  stipulated  in  the 
contract  approved  on  the  19th  of  February  of  the  present  year. 

Articlb  19.  All  vessels  of  the  company  are  prohibited  from  tran* 
shipping  the  guano  which  they  may  have  aboard,  save  in  the  ports 
of  their  destination  ;  and  when  this  is  done,  the  amount  which  may 
have  been  transhipped  and  that  exported  shall  be  vouched  tor  by  a 
certificate  from  the  respective  custom-house. 

Article  20.  The  hunting  or  killing  of  birds  in  the  guano  islands, 
the  rifiing  of  their  nests  or  catching  of  their  young,  is  hereby  prohibit- 
ed ;  and  he  that  may  be  guilty  thereof  shall  be  mulcted  in  a  penalty 
of  one  dollar,  accruing  to  the  informer,  for  every  bird,  fledgeling  or 
egg,  which  he  may  take  or  kill. 

Articlb  21.  The  employment  of  four  additional  foot-j^uards  in  the 
preventive  service  of  Oallao,  and  of  two  in  that  of  Pisco,  is  hereby  an- 
thorized,  in  order  that  the  former  may  alternately  visit  the  ships  of 
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the  company  that  maj  come  up  for  cargoes,  and  that  the  latter  take  a 
weekly  round  of  the  guano  islands.  The  employment  of  such  guards 
in  the  inspectorship  of  Callao  and  Pisco  shall  cease  upon  the  expira- 
tion of  the  contract. 

The  minister  of  state  for  the  department  of  the  revenue  shall  see 
to  a  compliance  with  this  decree,  and  to  its  execution.  Said  decree 
shall  be  published  and  registered  in  an  appropriate  manner,  and 
report  thereof  shall  be  made  to  the  next  legislAture. 

Given  at  the  mansion  of  the  supreme  goverament,  in  Lima,  on  the 
twenty-first  of  March,  eighteen  hundred  and  forty-two. 

MANUEL  MENENDEZ. 
LUCIANO  MARIA  CANO. 


15«. 


GUizen  Manuel  MmendeZj  President  of  the  GouncU  of  State^  entrusted 
with  the  executive  power y  dtc. ,  dc. 

Whereas,  in  pursuance  of  the  contract  made  with  QuiroE,  AUier 
&  Co.,  Puimirol,  Ponmaroux  &  Co.,  and  Gibbs,  Crawley  &  Co.,  on 
the  19th  of  February,  for  the  foreign  exportation  of  guano  from  the 
islands  of  the  republic,  no  one  is  allowed  to  export,  except  through 
the  channel  of  said  company ;  whereas  the  decrees  of  the  12th  and 
2l8t  of  March  last  forbid  all  vessels,  national  or  foreign,  proceeding 
to  the  islands  or  localities  where  guano  is  found,  without  the  proper 
permits  from  the  authorities  appointed  to  ^rant  them  ;  and  whereas^ 
lastly,  the  nation  has  full  power  to  prohibit  the  extraction  of  guano, 
through  means  distinct  from  those  that  have  been  mentioned — ^I 
decree : 

Abticlb  1.  Guano,  whether  in  foreign  or  national  vessels,  shall  not 
be  extracted,  for  foreign  trade,  in  any  quantity^  or  from  any  part  of 
the  territory  of  the  republic,  except  from  the  island  north  of  the 
Ghincha  islands,  and  tnis,  exclusively,  by  the  company  of  the  state, 
together  with  Quiroz  and  the  other  members  of  said  company. 

Abtious  2.  Every  person  directly  or  indirectly  contributing  to  or 
co-operating  in  the  extraction  of  guano  for  foreign  exportation  from 
any  place  other  than  that  pointed  out,  shall  be  compelled  to  pay,  in 
cash,  sixty  dollars  per  ton  on  the  admeasurement  of  the  vessel  that 
may  so  export  guano.  Failing  to  do  so,  property  of  his,  sufficient  to 
cover  the  whole  amount,  shall  be  seized  and  sold,  the  proceeds 
whereof  shall  be  awarded  to  the  informers,  in  conformity  with  the 
laws  which  govern  custom-house  seizures ;  and  proceedings  in  these 
cases  shall  be  conducted  by  the  courts  of  customs. 

Articlb  3.  Vessels  engaged  in  smuggling  or  infringing  the  15th  and 
16th  articles  of  the  decree  of  the  21st  of  March  last  shall  be  confis- 
cated, and  the  masters  thereof  brought  to  trial  as  smugglers. 

Articlb  4.  No  authority  of  the  republic  can,  in  any  case,  grant 
license  for  the  exportation  of  guano  abroad*;  nor  shall  the  custom- 
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houses,  except  the  castom-house  of  Callao,  grant  clearances  for  anj 
yessels,  except  those  of  the  company  in  partnership  with  the  state. 
The  secretary  of  the  treasury  is  instructed  to  issue  all  necessary 
orders  to  secure  the  execution  and  fulfilment  of  this  decree.  Given 
in  the  mansion  of  the  supreme  government,  Lima,  May  10,  1842. 

MANUEL  MERENDEZ. 
LUCIANO  MARIA  CANO. 


No  16. 
To  Mr.  IViado'a  note  of  23(2  October. 

[Translation.] 

S^ior  Minister  of  State  for  the  Department  of  the  Treasury : 

Senor  MraiSTER :  In  compliance  with  the  instructions  which  were 

firen  to  me  hy  the  supreme  government,  under  date  of  the  24th  of 
uly  of  the  present  year,  to  make  a  reconnoissance  and  general  sur- 
vey of  the  Peruvian  guano  islands,  situated  to  the  north  of  the  port 
of  Gallao,  I  very  respectfully  submit  to  you  the  following  report, 
computations,  and  plans,  which  form  the  result  of  my  examination. 
In  aescribing  the  third  division  of  the  guano  islands  of  Peru — *'  the 
northern  deposits,  or  euano  islands  of  the  north  "^  it  would  he 
superfluous  in  me  to  OTOr  any  remarks  in  regard  to  the  general  his- 
tory, geological  features,  &c.,  of  this  interesting  section  ;  for,  as  they 
are  almost  the  same  as  those  of  the  south  and  the  centre,  so  folly  and 
scientifically  described  in  the  '^ Memoir"  writteji  concerning  them, 
I  ought  to  proceed  at  once  to  ^ive  a  particular  description  of  the 
various  localities  visited  by  me,  including  all  the  islands  of  any  im* 
portauce,  and  making  some  remarks  relative  to  the  main  land  situated 
between  Callao  and  Paita.     At  two  or  three  of  the  smallest  islands 
which  were  mentioned  in  your  orders,  a  landing  (at  all  times  diffi- 
cult) could  not  be  effected,  on  account  of  the  roughness  of  the  sea, 
and  the  violent  gales  which  prevail  in  the  spring  season  ;  neverthe- 
less, it  is  believed  that  but  row  deposits  of  any  considerable  extent 
were  left  unvisited.     Their  area  was  accurately  measured,  and  the 
depth  ascertained,  as  far  as  time  and  opportunity  permitted.     The 
correctness  of  my  general  estimate  depenoed  entirely  on  the  approxi- 
mate accuracy  of  this  third  element,  and  as  none  of  the  guano  islands 
of  the  north  have  been  labored  upon  or  opened,  the  depth  could  only 
be   ascertained  by  perforation   or  boring;  and  this  was   done   on 
numerous  occasions.     Nevertheless,  my  osculations  are  only  approx- 
imate, because  the  banks  upon  which  the  deposits  of  guano  are  tound 
have  generally  a  surface  so  irregular  and  unequal  that  numerous 
and  frequent  perforations  had  to  be  made  in  order  to  afford  ]^sitive 
data^  and  this  required  more  time  than  I  believed  I  had  the  right  to 
devote.     The  absence  of  apertures  also  makes  it  more  difficult  U 
describe  the  peculiar  characteristics  of  these  deposits,  in  i-e^ard  to 
difference  of  color,  solidity,  stratification,  quantity  of  ammonia,  &c. 
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At  the  same  time,  specimens  have  been  taken  from  all  the  extensive 
deposits  sufficient  to  determine  the  quality  of  the  guano  of  the  dif- 
ferent localities. 

L6bo8  de  Tierra. 

These  islands  are  situated  in  latitude  6^  6'  SV^  south,  and  longitude 
80^  48'  west,  or  about  35  miles  southwest  from  Lambajeque.  Thej 
consist  of  a  principal  island  and  a  few  smaller  islets  and  rocks,  dis- 
connected from  each  other  on  the  northern  and  southern  sides.  The 
ereatest  extent  from  north  to  south  is  a  distance  of  irom  two  to  three 
leagues,  with  a  relative  breadth  of  one  to  one  and  a  half  mile.  The 
natural  surface  is  very  irregular,  being  formed  of  conical  peaks  of 
igneous  rocks^  principally  of  variegated  granite,  rising  abruptly  from 
the  surface,  separated  by  rugged  fissures  and  ravines.  There  is  good 
anchorage  in  various  parts  of  islands,  in  about  seven  to  ten  fathoms 
of  water,  the  water  deepening  very  gradually  from  the  bay  and  nu- 
merous coves,  where  boats  may  run  upon  a  sandy  shore,  thus  affording 
Sreat  facilities  for  taking  in  the  guano,  which  is  found  distributed  in 
eposits  of  various  depths  over  almost  the  whole  extent  of  the  island. 
The  greater  and  more  important  deposits  are  found  in  the  spots  fre- 
quented by  birds  for  the  purpose  of  building  their  nests  and  hatching 
their  youne,  and  on  the  higher  promontories  and  small  detached 
islands.  This  would  seem  to  be  directly  the  opposite  of  what  has 
been  described  as  being  the  case  with  the  guano  islands  of  the  south. 
I  have  generally  found  those  spots  in  the  south  and  on  the  highest 
points  of  the  islands,  beyond  all  doubt,  the  most  open  and  exposed  to 
the  prevailing  winds.  The  numerous  small  deposits  scattered  over 
the  island,  in  the  gullies,  and  in  the  low  and  level  places,  are  proba- 
bly, in  many  instances,  the  result  of  constant  accumulations,  caused 
by  the  wind.  As  the  guano  is  generally  more  or  less  mixed  with 
sand,  the  depth  seldom  exceeds  four  or  six  feet ;  but  the  extent  of 
the  layers  is  sufficient  to  entitle  them  to  consideration.  One  of  the 
largest  of  the  kind,  lying  about  two  miles  from  the  most  northerly 
point,  and  extending  almost  across  the  narrowest  part  of  the  island, 
IB  300  yards  in  length  by  200  in  width.  There  are,  over  the  island, 
some  eight  or  ten  spots  of  the  same  kind  and  of  equal  extent.  The 
guano,  although  variable  in  color  and  appearance,  generally  of  a  red 
or  dark  ashy  color,  is  probably  of  an  inferior  quality,  being  a  mix- 
ture of  the  excrements  of  birds  and  seals,  and  frequently  containing 
much  sand.  Specimen  No.  2  is  taken  from  one  of  those  spots,  and  in 
it  the  presence  of  ammonia  is  less  perceptible  by  the  smell  than  is 
the  case  with  the  greater  part  of  those  deposits.  Near  the  southeast 
point  of  the  main  island,  and  connected  with  it  by  a  chain  of  rocks, 
some  400  yards  in  extent,  is  the  small  island  represented  in  the  plan 
No.  1,  and  called  by  the  fishermen  who  frequent  these  islands, 

Isla  Oolcrada. 

This  island  is  336  yards  in  length  and  180  in  breadth  in  the  widest 
part  of  the  irregular  figure  described  in  the  plan ;  its  greatest  height 
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ifl  from  26  to  30  yards  above  the  level  of  the  sea.  The  rock  is  entirel  j 
covered  bv  guano.  In  the  centre  or  highest  point,  the  greatest  depth 
obtained  by  excavation  is  that  of  39  feet.  As  its  name  woold  imply, 
the  surface  presents  a  reddish  appearance,  but  beneath  that  the  color 
is  most  generally  of  a  grey  or  ashy  variety,  smelline  strongly  of  am- 
monia. Upon  digging  through  the  deepest  part  the  last  three  or  four 
Jards  were  found  to  be  somewhat  moist  and  of  a  much  darker  red 
ue ;  it  is  neither  very  hard  nor  compact,  and,  so  &r  as  an  examina- 
tion has  been  practicable,  it  presents  very  little  of  a  stratified  apjpear- 
ance.  The  island  is  now  the  resort  of  innumerable  birds  of  the 
species  of  those  that  either  brood  on  the  surface  or  undermine  it  to 
build  their  nests.  A  few  seals  were  also  met  with ;  remains  of  like 
animals  were  frequently  noticed,  mixed  up  with  the  skeletons  and 
plumage  of  the  birds ;  guano  is  undoubtedly  an  admixture  of  these 
two  elements,  but  the  most  part  of  it  seems  to  be  derived  from  the 
birds.  Both  specimens  marked  No.  1  were  taken  from  that  island. 
At  the  extremity  on  the  north  there  is  a  small  cove,  with  a  sandy 
beach,  some  20  yards  in  extent,  where  boats  can  land  in  safety.  At 
this  point  the  guano  reaches  the  margin  and  the  boats  may  load  im- 
mediately from  the  beach. 

Near  this  point  it  is  evident  that  a  small  quantity  has  been  recently 
extracted.  .From  the  appearances  of  the  excavation,  the  quantity 
taken  out,  it  is  inferred,  must  have  ranged  from  600  to  800  tons. 
The  area  of  this  island  is  3,161  square  yards,  and  the  results  of  cal- 
culation give  236,300  cubic  yards  of  guano. 

At  the  point  of  the  main  island,  some  400  yards  distant  fit>m  what 
is  called  ^^  Colorada  Point,"  there  is  a  guano  field,  covering  an  area 
of  830  yards  in  length,  or  an  average  breadth  of  seventy  yards.  Its 
depth  is  quite  unequal,  being  greater  in  two  or  three  small  b^arren 
ravines.  The  rock  is  oocasionally  visible  in  the  intervening  ridges, 
but  in  no  portion  does  it  exceed  a  few  feet.  The  guano  appears  to  be 
of  the  same  kind  as  that  found  in  the  island  already  described  ;  al- 
though occasionally  fine,  it  bears  a  little  admixture  of  sand.  Near 
this  point  is  a  sand  beach,  and  guano  may  be  taken  in  with  tiie 
greatest  facility ;  area,  in  square  yards,  23,100,  which,  allowing  two 
yards  for  the  depth,  gives  46,200  cubic  yards. 

Bermya  (Bed)  Island. 

West  of  the  main  island,  and  some  two  miles  south  of  the  most 
northerly  point,  lies  the  islet  called  Bermeja.  It  is  something  like 
300  yards  distant,  and,  as  in  the  case  of  the  '^Colorada,"  it  connects 
with  the  large  island  by  a  rocky  reef,  partly  covered  during  flood- 
tide.  Its  greatest  extent  measures  496,  and  its  main  breadth  220, 
vards  ;  but,  as  will  appear  from  the  accompanying  plan  No.  2,  the 
breadth  is  generally  much  less.  The  highest  and  most  central  part 
is  from  thirty  to  thirty-five  yards  above  the  level  of  the  sea.  Itis 
covered  with  guano,  except  in  that  portion  which  lies  more  to  the 
east  and  is  narrowest,  having  its  greatest  depth  in  the  centre,  thus 
giving  to  the  island  a  very  equal  and  uniform  oval  shape,  whateve* 
may  be  the  natural  superficies  of  the  portion  beneath  the  rocks.     Thi 
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snano  is  of  a  dark  ashy  grey,  with  a  very  powerfdl  ammoniac  smell, 
dry  and  soft,  and  snsoeptihle  of  easy  excavation  with  a  scoop.  The 
whole  superficies  is  coated  with  a  hard  layer  from  one  to  two 
inches  thick,  the  prohable  resolt  of  both  the  natural  moisture  of  the 
atmosphere  and  of  that  produced  by  the  return  of  the  birds  from  the 
water.  The  birds  belonging  to  that  varietywhich  most  frequents  the 
island,  are  the  guanoes  and  the  potoyuncosy  that  build  their  nests  be- 
neath the  surface.  No  seals  were  seen  here.  There  is  an  excellent 
anchorage  for  ships  towards  the  north  of  the  island,  in  eight  or  ten 
&thom6  water,  well  protected  against  the  reigning  winds,  but,  al- 
though the  water  be  smooth,  the  landing  for  boats  is  not  good  on 
account  of  the  low,  jagged  rocks,  which  completely  girdle  the  island. 
In  spite  of  their  slight  elevation,  however,  a  gangway  may  be  rigged 
OTer  them  for  a  distance  of  a  few  yards,  and  at  little  cost,  so  as  to 
make  the  loading  easy  and  si^e.  I^pecimen  No.  3  is  taken  from  this 
locality.  The  greatest  depth  of  excavation  in  the  centre  was  thirty- 
six  feet,  giving  the  area  or  the  island  62,926  yards ;  the  quantity  of 
guano  contained  is  calculated  at  317,556  cubic  yards. 

PoifW  CoU^ada." 

This  is  a  high  butting  promontory,  forming  the  most  westerly  point 
of  the  island,  and  situated  about  halfway  between  the  extreme  north 
and  south.  The  sur&ce  is  very  irregular,  the  highest  points  being 
from  twenty  to  twenty-five  yards  above  the  level  of  the  sea.  The 
snano  is  spread  over  an  extensive  surface ;  it  is,  however,  but  a  few 
feet  in  depth.  Differing  from  the  other  large  deposits  which  have 
been  described,  that  sur&ce,  to  the  eye  of  an  observer  at  a  distance, 
presents  a  whitish  appearance.  It  is  at  present  the  resort  of  a  greater 
number  of  birds  than  is  to  be  found  in  any  other  portion  of  the  island. 
On  the  whole,  it  bears  evidences  of  being  a  deposit  of  a  more  recent 
date  than  that  of  many  of  the  other  islands,  and  there  is  no  doubt 
that  it  now  receives  no  slight  annual  addition  to  its  stock.  The  na- 
tural superficies  of  the  localitv  is  favorable  to  its  preservation,  the 
l^eneral  direction  of  the  winds  oeing  such  that  the  guano  is  deposited 
in  the  lowest  and  most  protected  spots.  The  places  where  the  birds 
build  their  nests  being  generally  on  the  highest  and  least  sheltered 
points,  the  ^ano  is  very  hard  and  compact,  owing  to  the  constant 
moisture  which  is  kept  up,  and  it  consequently  bears  the  appearance 
of  layers  or  strata  generally  adapted  to  the  natural  sur&ce  or  the  dip 
of  the  rocks.  The  guano  of  this  deposit  is  of  an  even  grey  color,  and 
is  impregnated  with  a  strong  smell  of  ammonia ;  it  is  considered  to 
be  of  the  best  quality.  This  locality  is  figured  in  plan  No.  3.  The 
colored  numbers  refer  to  the  depth  in  feet  found  in  that  locality,  from 
which  specimen  No.  4  was  procured.  North  of  the  point  there  is  a 
good  bottom,  about  a  cable's  length  distant  from  the  snore  in  seven  or 
eight  &thoms  of  water.  There  are  also  two  or  three  small  creeks 
where  the  launches  may  load  with  the  utmost  facility.  The  whole 
extent  of  this  guano  island  covers  113,940  square  yards,  and  calcula^ 
tion  gives,  as  a  result,  224,760  cubic  iiiet. 
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About  a  mile  southeast  from  the  last  described  locality  is  found  the 
islet  of  that  name,  separated  by  a  distance  of  thirty  yards  only  from 
the  main  island.  Its  dimensions  in  length  and  breadth  are  ninetj 
by  seventy  yards,  elevated  some  fifteen  yards  above  the  level  of  the 
sea.  The  guano  is  of  the  same  kind  and  appearance  as  are  those  de- 
scribed in  the  Bermeja  island,  ranging  through  a  depth  of  from  four 
to  Ave  yards.  There  is  good  bottom  near  the  lower  portion  on  the 
north  of  easy  access  for  loading  boats.  The  area  of  the  island  ii 
6,660  yards,  and  the  guano  is  estimated  at  26,200  cubic  yards.    Op- 

Eosite  the  point  of  the  main  island  is  a  small  deposit  of  the  same 
ind,  calculated  to  contain  14,700  cubic  yards.  The  measurements  of 
these  deposits  are  exhibited  in  plan  No.  4.  The  main  island  is  not 
put  down  with  the  accuracy  of  a  survey ;  it  appears  as  a  mere  sketch, 
added  for  the  purpose  of  identifying  the  relative  positions  of  the  de- 
posits described. 

Becapitulation  of  the  number  of  cubic  yards  of  guano  contained  in 
the  principal  deposits  of  the  islands  Ldboa  de  lierra : 

Colorada  island 236,300  cubic  yards. 

Point  Colorada 46,200  '' 

Island  Centre 90,000  '' 

Bermeja  island 311,656  '' 

Point  Corcobeda 224,760 

Felis  Gonzales 26,200  " 

Point  Opuesta 14,700  " 

956,716         " 


Loboa  de  Tierra. 

These  islands,  situated  in  latitude  70^  3'  south,  and  longitade  80^ 
41^  west,  consist  of  two  principal  islands  almost  equal  in  size.  Thej 
extend  in  a  general  northeast  and  southwest  direction,  and  are  sepa- 
rated one  from  the  other  by  a  narrow  strait  merely  of  some  thirty  or 
forty  yards  in  width.  Towards  both  the  eastern  and  the  western 
borders  lie  smaller  islands  and  scattered  rocks.  Their  natural  sur- 
face is  even  more  irregular  than  that  of  the  Lobos  de  Tierra.  The 
Tocks  rise  up  more  abruptly  from  the  sea,  and  generally  so  to  a  grester 
height.  The  formation  principally  consists  of  mica  slate,  lying  in 
very  tortuous  strata,  and  generally  running  at  an  inclination  almost 
perpendicular  to  the  horizon.  Some  portions  are  of  a  granite  forma- 
tion, abounding  also  with  feldspar.  Almost  the  whole  of  the  south- 
east portion  of  the  southern  island,  with  the  exception  of  the  naked 
Joints  of  rocks,  is  an  immense  field  of  guano,  but  in  no  portion  of  it 
0  we  meet  with  any  considerable  depth.  It  is  highly  irregular  in 
its  configuration.  Havins,  however,  made  repeated  measurements  of 
its  longitude,  intersected  by  perpendiculars  in  the  salient  angles,  as 
well  as  resorting  to  triangulations,  it  is  deemed  that  the  accompany- 
ing plan  will  exhibit  a  generally  correct  chart  of  this  portion  of  tb< 
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island.  Throughout  its  whole  extent  excavations  were  made  to  ascer- 
tain the  depth  of  the  layer,  which  generally  averaged  from  four  to 
six  and  even  eight  feet.  In  one  part  only  of  the  coast  did  we  pucceed 
in  reaching  a  depth  of  sixteen  feet.  So  uneven,  however,  is  the  sur- 
face, that  calculation  can  reach  an  approximative  result  only  as  to  the 
total  quantity  contained.  This,  indeed,  is  the  only  method  which 
may  he  pursued  with  any  degree  of  satisfaction. 

The  outer  appearance  of  the  deposit  is  one  of  a  dirty  white.  Still 
the  prevailing  color  of  the  guano  is  a  dark  gray  or  a  red  tint,  with 
the  usual  smell  of  ammonia.  It  seems  to  be  mostly  composed  of  the 
excrements  of  birds  with  some  admixture  of  that  of  seals  ;  remains  of 
which  are  found  in  great  quantities.  In  some  spots  a  slight  mixture 
of  sand  was  observed,  the  natural  effect  of  the  winds,  for  it  is  put  be- 
yond doubt  that  a  great  quantity  of  guano  has  been  drifted  to  its 
present  position  from  the  highest  points  of  the  island. 

In  the  southeastern  portion  of  this  island,  at  the  distance  of  a  mile^ 
as  is  represented  in  the  same  plan,  is  found  another  small  guano  field. 
In  general  it  looks  very  much  in  kind  like  that  of  the  other  field,  but 
iDeing  on  a  higher  point  of  the  island  it  is  purer,  of  a  somewhat 
lighter  hue  and  of  the  best  quality.  Some  small  quantity  of  it  has 
evidently  been  taken  from  this  island  ;  but  as  the  cavity  has  been 
filled  up  again  by  the  action  of  the  winds,  it  is  impossible  to  say  how 
much  has  been  extracted  ;  probably  not  exceeding  one  or  two  ship- 
loads. Numerous  are  the  birds  of  this  island,  generally  those  of  the 
species  QaX\.eA,  piqueros. 

Lying  at  a  short  distance  to  the  northeast  of  the  principal  island 
is  an  islet  which  appears  covered  with  guano ;  our  inability  to  land 
prevented  a  visit  to  the  deposits.  They  probably  in  a  greater  part 
proceed  from  the  seals,  for  a  great  number  of  them  were  descried  over 
its  extent.  There  is  a  small  cove  lying  favorably  for  loading,  as  it  is 
almost  in  the  centre  of  the  principle  field  of  guano,  but  somewhat  ex- 
posed to  the  action  of  the  winds.  Still  it  is  surmised  that  little  diffi- 
culty would  be  encountered  for  the  greater  part  of  the  seasons.  It  is 
certain  that  the  most  of  the  guano  has  to  be  transported  a  distance  of 
fiom  200  to  300  yards ;  this  may  be  most  conveniently  done  in  sacks, 
from  which  it  can  immediately  be  deposited  into  the  boats.  There 
are  good  bottom  and  numerous  coves  or  creeks  in  the  island  where 
boats  may  land  in  safety  in  any  kind  of  weather.  These,  however, 
are  somewhat  removed  from  the  aiiua  of  the  ^uano.  The  two  speci- 
mens No.  5  were  procured  from  those  deposits.  The  whole  extent 
includes  an  area  of  296,380  square  yards,  and  the  result  of  calculation 
gives  631,436  cubic  yards. 

E.  C.  CARTER. 

Lima,  October  11, 1847. 


A  true  copy  of  the  report  in  which  are  mentioned  the  islands  Lobos 
de  Tierra  and  Lobos  de  Fuera. 

FELIPE  BARRIGA  ALVAREZ,  Chief  Clerk. 

Eep.  Com.  397 11 
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No.  17a. 

Lima,  October  20, 1852. 

Availingmyself  of  your  present  residence  in  this  capitol,  I  have  the 
honor  of  applying  to  you  with  the  view  that,  from  the  special  know- 
ledge derived  from  your  former  and  official  residence  in  Paita,  you  may 
be  pleased  to  inform  me  of  the  formalities  and  requirements  to  be  oV 
served  by  vessels  going  to  the  islands  of  Lobos  de  Fuera  and  Lobos 
de  Tierra  to  catch  seals,  or  for  any  other  purpose. 

I  would  also  ask  to  be  favored  by  such  information  as  you  may  pos- 
sess as  to  licenses  given  for  said  islands  to  national  or  foreign  vessels, 
as  to  circumstances  connected  with  said  licenses,  and  finally,  as  to 
whether  foreign  vessels,  especially  American  bottoms,  have  gone  to 
the  Lobos  islands  with  or  without  license,  since  the  prohibitory  regu- 
lations of  1833. 

I  shall  be  highly  grateful  for  the  favor  which  you  may  be  pleased 
to  confer,  by  supplymg  the  information  desired  in  the  premises. 

Your  affectionate  servant  and  friend, 

JOSE  MANUEL  TIRADO. 

Mr.  Alexander  Ruden, 

CormU  for  the  United  States  at  Paita. 


A  true  copy : 

PHILIPE  BARRIGA  ALVAREZ,  Chief  Clerk 


No.  176. 


Lima,  October  21,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  higWv 
valued  communication  of  the  20th  instant,  and  I  will  cheerfully,  to 
the  best  of  my  power,  answer  its  contents.  This  I  shall,  however,  be 
compelled  to  do  wholly  from  memory,  as  I  have  here  no  papers  or 
documents  to  which  I  can  refer. 

Previous  to  the  year  1833,  I  purchased  in  Paita  some  seal  skins 
which  had  been  procured  at  the  Lobos  de  Afuera  islands,  by  boats  sail- 
ing out  of  Paita  for  that  object.  Afterwards,  and  previous  also  to  the 
year  1833,  through  the  instrumentality  of  an  agent  in  Lambayaqae. 
I^procured  another  lot  of  said  skins,  obtained  in  those  islands  by  boats 
or  crafts  out  of  the  port  of  San  Jos6  ;  indeed,  an  agent  in  Lambaya- 
que  had  a  contract  with  me  to  supply  me  with  those  skins,  and  I  ther 
understood  that  they  were  taken  by  natives  of  the  country  that  wen 
from  the  port  of  San  Jose  for  the  express  purpose  of  catching  seals  c 
said  islands.  I  have,  however,  no  knowledge  of  *'  the  formalities  ac 
tequirements"  necessary,  at  the  time  mentioned,  to  authorize  vessel* 
or  proceed  to  the  islands  for  the  purpose  of  taking  seals.     Findin: 
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myself  afterwards  in  Paita,  in  the  year  1834,  and  wishing  to^comply 
with  the  request  of  a  friend  of  mine  in  Baltimore,  who  had  desired 
that  a  lot  of  seal  skins  should  be  consigned  to  him,  meeting  with 
none  in  the  market  of  Paita,  I  determined  to  send  two  whale-boats  to 
''  Lobos  de  Afuera  islands"  for  the  express  purpose  of  taking  seals.  I 
discovered  that,  in  order  to  do  so,  it  was  necessary  to  procure  a  written 
permit  from  the  authorities  at  the  port  of  Paita.  The  expedition  I 
accordingly  fitted  out,  under  the  command  of  a  citizen  of  Peru,  whilst 
the  majority  of  the  crews  of  both  crafts  were  also  citizens  of  Peru. 
These  conditions,  as  I  then  learned,  were  necessary  in  order  to  comply 
with  a  law  of  1833,  I  believe,  enacted  by  Peru,  and  forbidding  the 
citizens  or  subjects  of  a  foreign  country  engaging  in  the  seal  fishery  in 
the  Lobos  islands  ;  the  use  ot  the  Peruvian  flag  in  the  boats  was  also 
a  requirement. 

In  1837, 1  received  the  appointment  of  consul  of  the  United  States 
for  the  port  of  Paita,  and,  with  a  few  short  intervals,  I  have  since  that 
time  resided  in  said  port.  In  my  intercourse  with  the  masters  of  ves- 
sels of  my  country  I  have  ever  held  it  to  be  my  duty  to  warn  them  to 
abstain  touching  at  points  prohibited  by  the  laws  of  Peru,  naturally 
including  among  them  the  "Lobos  de  Tierra"  and  "Lobos  de  Afuera" 
islands,  as  I  had  received  in  my  consulate  no  intimation  to  the  con- 
trary firom  any  of  the  authorities  of  the  United  States. 

You  will  infer  from  these  circumstances  that  I  can  have  no  know- 
ledge of  licenses  issued  in  behalf  of  "Anglo-American  vessels ;"  they 
could  not  well  have  requested  or  claimed  what  was  prohibited  by  a 
special  law  of  Peru.  I  do  know  that,  in  the  port  of  Paita,  it  was  cus- 
tomary for  the  boats  of  the  country-;— that  is,  for  boats  of  lighter  bur- 
den, under  the  Peruvian  flag,  to  go  in  ballast  to  said  islands  for  the 
purpose  of  fishing,  and  that  they  invariably  applied  for  permission  to 
the  competent  authorities.  Until  recently,  the  said  boats  resorted  to 
these  islands  with  the  view  of  gathering  birds'  eggs,  which  were  a 
common  article  on  sale  in  the  market  of  Paita.  Now,  I  have  satis- 
factory reasons  to  know  that  the  boats  engaged  in  this  trade  applied 
to  the  authorities  of  the  port  of  Paita  for  permission  to  make  the  trips. 
These  have  been  given  up  since  the  year  1842  ;  and  I  believe,  for  my 
part,  that  it  was  m  consequence  of  the  last  prohibition  contained  in  a 
law  at  the  time  enacted  by  Peru. 
I  have  no  knowledge,  from  1833,  of  any  "Anglo-American"  vessels 

foing  to  the  "  Lobos  de  Tierra"  or  "Lobos  de  Afuera"  islands  ;  and 
think  I  do  not  mistake  in  assuring  you  that,  in  my  opinion,  no 
"Anglo-American"  sealing  vessel  has  touched  at  those  points  since 
the  period  mentioned  above.  Should  such  hasty  data  as  i  have  been 
able  to  furnish  to  you  prove  of  any  service,  it  will  peculiarly  gratify 
your  servant  and  friend, 

ALEXR.  RUDEN,  Jr. 
Mr.  Jose  Manuel  Tirado, 

Minister  of  Foreign  Rdationa. 

A  true  copy. 

FELIPE  BARRIGA  ALVAREZ, 

Chi^  Clerk. 
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Legation  of  the  United  States, 

Lima,  October  25, 1852, 

The  undersigned,  charge  d'affaires  of  the  United  States  of  America, 
has  the  honor  to  acknowledge  the  receipt  of  the  note  which  his  excel- 
lency D.  Jose  Manuel  Tirado,  minister  of  foreign  affairs,  addressed 
to  him  on  the  23d  instant. 

The  observations  made  by  his  excellency,  in  reply  to  the  note  ad- 
dressed by  the  (Secretary  of  State  to  the  Peruvian  charge  d'affaires  at 
Washington,  on  the  21st  of  August  last,  and  the  arguments  elucida- 
ting the  title  of  the  Peruvian  nation  to  the  islands  of  Lobos,  appear 
to  be  well  founded,  and  they  are  confirmed  by  the  documents  adduced 
in  support  of  that  right. 

The  undersigned,  therefore,  after  a  scrupulous  and  careful  investi- 
gation of  all  the  points  connected  with  the  subject — as  well  those 
mentioned  in  his  excellency's  note  as  those  which  have  come  under 
his  own  observation — feels  himself  constrained  to  admit  that,  in  his 
opinion,  the  right  of  the  republic  of  Peru  to  the  sovereignty  and  pos- 
session of  the  islands  of  Lobos  de  Afuera  and  de  Tierra  is  perfect  and 
unquestionable. 

The  undersigned  profits  by  this  occasion  to  renew  to  his  excellency 
the  minister  of  foreign  affairs  the  assurance  of  his  most  distinguished 
consideration. 

J.  RANDOLPH  CLAY. 


Mr.  Clay  to  Mr,  Webster. 

[No.  116.]  LEaATioK  OP  the  UNrrKD  States, 

Linuiy  November  11, 1852. 

Sir  :  I  have  the  honor  to  enclose  to  you  a  copy  of  the  "proclama- 
tion" issued  by  Commodore  Macauly,  previously  to  sailing  from  the 
islands  of  Lobos  de  Afuera,  on  his  return  to  the  United  States. 

liVhen  he  left  Callao  on  the  16th  ultimo,  I  was  convinced  that  he 
intended  to  remain  at  the  islands  until  relieved  by  another  vessel 
of  the  Pacific  squadron.  He  will  doubtless  have  explained  to  the 
proper  department  his  reasons  for  not  doing  so. 

As  I  think  that  there  is  still  some  danger  of  a  collision  between  the 
vessels  belonging  to  citizens  of  the  United  States  and  the  Peruviao 
forces  at  those  islands,  I  addressed  a  letter  on  the  2d  instant  tq  Cap- 
tain Dulaney  at  Valparaiso,  and  requested  him  to  go  there  in  the  St. 
Lawrence  as  soon  as  convenient,  and  I  trust  that  he  may  arrive  in 
time  to  prevent  any  difficulties  from  occurring.  I  also  forwarded  to 
him  a  despatch  from  the  Navy  Department,  received  on  the  31st 
ultimo,  addressed  to  Commodore  Macauley. 

The  GK)lden  Era  arrived  at  Oallao  a  few  days  ago,  and  has  been 
chartered  by  the  agents  of  the  Penivian  government,  to  take  a  cargo 
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of  guano  from  the  Chincha  islands,  at  the  rate  of  sixteen  dollars  per 
ton.  She  is  one  of  the  vessels  mentioned  in  the  list  transmitted  with, 
despatch  No.  30  from  the  department. 

I  am,  sir,  with  the  highest  respect,  your  obedient  sei;vant, 

J.  RANDOLPH  CLAY. 
Hon.  Daniel  Webster, 

•    Secretary  of  State. 


A  PBOCLAMATION. 

To  aU  whom  it  may  concern. 

Whereas  it  appears  that  a  number  of  vessels,  said  to  belong  to 
citizens  of  the  United  States,  have  been  chartered  to  proceed  to  the 
islands  of  Lobos  for  the  purpose  of  taking  in  cargoes  of  guano,  I  have 
to  inform  all  such  that  I  have  been  instructed  by  my  government  at 
Washington  to  abstain  from  protecting  any  vessels  of  the  United 
States  which  may  visit  these  islands  for  purposes  forbidden  by  the  de- 
crees of  the  Peruvian  government ;  and  I  am  forbid  from  aiding  or 
abetting  any  citizens  of  the  United  States  who  may  forcibly  resist  the 
execution  of  the  laws  of  Peru. 

Given  under  my  hand  on  board  the  United  States  frigate  Baritan 

on  the  18th  day  of  October,  1852. 

C.  Sf  MACAULEY, 

Commander-iu'chief  U.  8.  Naval  forces  in  the  Pa^njic  Ocean, 
f 

By  command  of  the  commander-in-chief. 

F.  B.  McKEAN, 

Secretary. 


Legation  op  the  United  States, 

Limay  November  2,  1852. 

Sib  :  I  have  the  honor  to  enclose  to  you  a  despatch  addressed  to 
Commodore  C.  S.  Macauley  which  was  received  on  the  Slst  ultimo 
from  the  Department  of  State  at  Washington.  As  Commodore 
Macauley  has,  very  unexpectedly  to  me,  left  the  Lobos  de  Afuera 
islands  for  the  United  States,  I  hasten  to  transmit  the  despatch  re- 
ferred to,  in  order  that  you  may  be  made  acquainted  with  its  contents 
as  early  as  possible,  because  the  presence  of  a  vessel-of-war  of  the 
United  States  is  absolutely  required  at  the  Lobos  islands  to  prevent 
collision  between  the  vessels  belonging  to  citizens  of  the  United 
States,  which  have  been  chartered  by  certain  parties  in  New  York  and 
other  places  to  take  guano  from  them,  and  the  Peruvian  authoyties 
and  troops  stationed  there. 

The  government  of  the  United  States,  I  feel  assured,  ^zpectdil  that 
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Commodore  Macauley  would  have  remained  at  the  islands  ofLobos 
until  the  "Karitan"  was  relieved  by  another  vessel  of  the  Pacific 
squadron,  as  it  is  absolutely  necessary  that  one  of  our  ships  of  war 
should  be  stationed  there  until  all  danger  of  collision  be  passed.  As 
he  has  sailed  for  home,  it  becomes  my  duty  respectfully  to  suggest  to 
you  the  propriety  of  proceeding  as  soon  as  may  be  to  the  Lobes  de 
Afuera  islands  in  the  St.  Lawrence,  for  the  purpose  above  mentioned, 
as  I  understand  that  there  is  no  other  vessel  of  the  squadron  which 
could  arrive  at  those  islands  in  time  to  render  the  service  required 
under  present  circumstances . 

I  also  enclose  an  extract  of  a  letter  addressed  by  me  to  Commodore 
Macauley  on  the  13th  ultimo,  during  his  stay  at  Callao. 

I  am,  sir,  with  the  highest  respect,  your  obedient  servant, 

J.  KANDOLPH  CLAY. 

Commodore  Bladen  Dulany, 

U.  S.  N,y  Commanding-in-chtef  tJie 

U.  S,  naval  forces  y  Pacific  ocean. 


Mr.  Clay  to  Mr.  Webster. 

[No.  117.]  Legation  of  the  United  States, 

Lima,  November  11,  1852. 

Sir:  I  received  on  the  31st  ultimo  despatches  Nos.  31  and  32  from 
the  department,  dated  the  2l8t  of  September  and  1st  of  October  last, 
and«al80  the  private  letters  from  the  Acting  Secretary  of  State.  Id 
conformity  with  the  request  contained  in  these  last,  I  have  not  commu- 
nicated the  contents  of  No.  32  to  the  Peruvian  government,  notwith 
standing  that  it  would,  I  think,  have  been  politic  to  make*  known  the 
change  that  had  taken  place  in  the  views  of  the  governnjent  wiih  re- 
gard to  the  Lobos  islands. 

The  minister  of  foreign  affairs  is  already  informed  of  my  opinion 
in  the  matter^  and  it  would  give  me  pleasure  to  announce  that  it  has 
been  confirmed  by  the  President  of  the  United  States.  As  it  is,  I  must 
await  the  arrival  of  further  despatches  from  Washington. 

Although  I  was  convinced  that  this  government  would  not  consent 
to  the  proposal  contained  in  despatch  No.  32,  to  allow  the  vessels  which 
bad  sailed  from  the  United  States  and  other  places  for  the  Lobos  islands 
between  the  5th  of  June  and  24th  of  August  last  to  load  with  guano 
at  them  on  their  own  account,  I  did  not  fail  to  bring  the  subject  tc 
the  notice  of  the  Peruvian  government.  I  represented  to  the  minis- 
ter o{  foreign  affairs  that  many  of  the  vessels  referred  to  had  been 
despatched  from  the  United  States  under  the  idea  that  they  were  per- 
fectly free  to  take  guano  from  the  Lobos  islands,  that  the  owners  hail 
expended  large  sums  of  money  in  fitting  them  out,  and  that  unless 
theytRrere  permitted  to  load  for  the  owners'  account  it  was  supposes 
that  th^  losses  sustained  by  them  would  be  very  heavy.  That  the 
government  of  the  United  States  felt  itself  bound  to  avert,  as  far  a^ 
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lay  in  its  power,  such  coaseqaences,  and  that  I  was  accordingly  in- 
atrncted  earnestly  to  press  upon  the  Peruvian  government  to  allow  the 
vessels  to  load  in  that  manner.  That  the  freight  they  would  earn 
under  charters  from  the  agents  for  the  sale  of  the  guano  would  not,  it 
was  stated,  reimburse  the  owners ;  and  that,  therefore,  I  proposed 
that  they  should  be  permitted  to  carry  out  their  voyages  as  originally 
intended.  I  told  him  that  unless  this  were  agreed  to  I  feared  that 
difficulties  might  occur,  as,  naturally,  those  engaged  in  the  business 
would  be  greatly  exasperated  by  their  losses. 

The  minister  of  foreign  affairs  replied  to  me,  that  it  was  impossi- 
ble for  the  Peruvian  government  to  agree  that  the  vessels  in  question 
should  load  with  guano  for  account  of  their  owners,  not  only  because 
of  the  loss  which  the  republic  would  suffer  by  the  quantity  taken 
away — which  would  probably  amount  to  twenty  thousand  tons — but 
because  such  permission  would  be  a  direct  violation  of  its  contracts 
with  different  commercial  houses  for  the  sale  of  the  guano  in  the 
United  States,  England,  and  other  countries.  Those  contracts  were 
regular  engagements  entered  into  for  the  consignment  and  sale  of  the 
article  abroad,  upon  the  faith  of  which  the  mercantile  firms  had  ad- 
vanced large  sums  of  money,  and  in  view  of  which  the  government 
had  been  enabled  to  make  an  arrangement  with  its  foreign  creditors. 
Therefore,  if  the  Peruvian  government  were  even  disposed  to  agree  to 
the  proposal,  it  could  not  do  so  without  breaking  through  its  obliga- 
tions. This  would,  in  fact,  be  injuring  other  parties  whilst  endeavor- 
ing to  avert  the  losses  said  to  be  impending  over  the  citizens  of  the 
United  States.  Besides  this,  it  was  evident  that,  as  the  property  in 
the  Lobos  and  other  islands  on  the  coast  was  undoubtedly  vested  in 
the  Peruvian  nation,  it  was  not  bound  to  indemnify  the  losses  of  for- 
eign citizens  who  had  entered  into  commercial  expeditions,  the  carry- 
ing out  of  which  would  be  an  open  violation  of  its  fiscal  regulations 
and  laws.  That  the  citizens  of  every  nation  were  bound  to  respect 
the  rights  and  laws  of  a  friendly  State,  and  if  they  embarked  in  any 
enterprise  which  would  involve  a  violation  of  either — whether  they 
did  so  of  their  own  accord,  or  in  consequence  of  an  assurance  that 
their  proceedings  would  be  protected,  given  by  their  government  un- 
der a  mistaken  view  of  the  rights  referred  to — they  certainly  had  not 
the  least  ground  to  claim  any  indemnification  from  such  State  for  any 
loss  that  they  might  suffer.  Otherwise,  the  persons  embarking  in 
such  enterprises  would  be  taking  advantage  of  their  own  wrong. 

Moreover,  if  the  Peruvian  government  were  to  permit  the  vessels  to 
take  guano  from  the  Lobos  islands  for  their  own  account,  there  would 
be  nothing  to  guarantee  that  the  citizens  of  other  nations  would  not 
enter  into  similar  enterprises,  in  the  hope  of  receiving  similar  indem- 
nification. 

The  minister  added,  that  his  government  believed  it  acted  most 
liberally  towards  the  citizens  of  the  United  States,  by  consenting  to 
charter,  for  its  own  account,  the  vessels  which  had  left  the  United 
States  for  the  Lobos  islands ;  and  as  they  would  receive  a  high  rate 
of  freight,  he  trusted  they  would  not  be  losers  to  any  great  amount. 

Although  I  earnestly  endeavored  to  obtain  from  the  Peruvian  gov- 
ernment the  permission  that  the  vessels  might  load  with  guano  at. 
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the  Lobos  ielands  for  account  of  their  owners,  I  felt  convinced  that  it 
would  not  be  granted,  and  that  the  most  that  could  be  obtained  was, 
to  give  charters  to  them  for  account  of  Peru.  Indeed,  as  the  title  to 
those  islands  was  clearly  in  the  Peruvian  government,  I  think  it  has 
acted  most  liberally  in  agreeing  to  those  terms  ;  for,  being  certain  of 
its  right  of  property  in  the  Lobos  islands,  there  was  no  call  upon  it 
to  show  much  consideration  to  those  who,  by  fitting  out  the  vessels  to 
take  guano  from  them,  were,  in  fact,  preparing  to  commit  a  trespass. 

After  all^  the  freight  agreed  to  be  given  by  the  Peruvian  govern- 
ment to  the  vessels  which  sailed  from  the  United  States,  between  the 
5th  of  June  and  the  24th  of  August,  and  which  will  be,  I  think,  at 
the  rate  of  at  least  sixteen  dollars  per  ton,  will,  in  my  opinion,  ^^  in- 
demnify their  owners."  The  expense  of  fitting  out  vessels  for  the 
guano  trade  is  not  more  considerable  than  for  other  business,  and 
judging  from  my  own  observation,  I  should  say  it  is  less,  as  there  is 
no  dunnage,  &c.,  required,  and  the  guano  is  thrown  loosely  into  the 
hold.  If  this  were  not  the  case,  vessels  could  not  be  chartered  at 
twelve  dollars  a  ton,  as  is  frequently  the  case. 

It  is  also  stated  in  despatch  No.  32,  that  it  was  reported  ^^  that 
some  persons  had  embarked  in  the  business  in  consequence  of  the 
letter  from  the  department,  in  which  the  opinion  is  expressed  that 
United  States  vessels  had  a  right  to  take  guano  at  the  Lobos  islands, 
and  that  they  would  be  protected  in  doing  so,  and  that  some  have 
made  contracts  for  the  delivery  of  the  article  at  prices  much  below  the 
market  value  ;  and,  consequently,  that  the  government  of  the  United 
States  ''feels  it  incumbent  on  it  [to]  do  all  in  its  power  to  prevent 
them  from  sustaining  loss."  Now,  it  is  by  no  means  apparent  that 
those  who  originally  addressed  the  department  upon  the  subject  were 
not  fully  aware  that  the  Lobos  islands  belonged  to  Peru.  Every  one 
who  has  been  in  this  part  of  the  Pacific  knows  that  fact,  because  it 
is  a  matter  of  notoriety.  I  believe  that  Captain  Jewett  knew  it  per- 
fectly well  when  he  addressed  the  letter  to  the  Secretary  of  State,  on 
the  6th  of  June  last,  as  he  states  that  he  had  just  returned  from  the 
Pacific,  and  refers  to  the  islands  as  being  near  the  coast  of  South 
America ;  thus  leaving  it  to  be  inferred  that  they  were  off  some  un- 
occupied coast — possibly  Patagonia  I  If  he  and  others  had  not  known 
the  rights  of  Peru,  they  would  not  have  thought  it  necessary  to  send 
out  arms  and  ammunition  to  carry  out  their  speculations  hy  force.  In 
case  of  success,  they  could  easily  have  undersold  the  Peruvian  gov- 
ernmoDt,  for  one  can  very  well  afford  to  sell  cheap  what  does  not  be- 
long to  him. 

Entertaining  the  conviction  that  the  persons  who  have  sent  vessels 
from  the  United  States  and  other  places  to  take  guano  from  the  Lobos 
islands  were,  with  very  few  exceptions,  perfectly  aware  that  they 
were  engaging  in  the  business  in  violation  of  the  rights  of  Peru,  (a 
conviction  in  which  all  the  citizens  of  the  United  States  familiar  with 
the  Pacific  ocean  share,)  I  think  they  are  entitled  to  very  little  con- 
sideration on  the  part  of  their  own  government,  and  certainly  to  none 
on  the  part  of  Peru.  There  are,  however,  no  doubt  some  who  really 
supposed  that  the  islands  were  unoccupied,  and  open  to  foreign  com- 
merce;  but  these,   as  they  probably  expended  at  most  the  sum 
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necessary  to  place  their  vessels  in  a  condition  to  go  out  in  ballats, 
and  take  a  cargo  of  guano,  will  be  amply  compensated  by  their  ships 
earning  a  return  freight  of  at  least  sixteen  dollars  the  ton.  The  cap- 
tains of  the  '  *  Manlius ' '  and  the  '  *  Q-olden  Era ' '  appear  to  have  thought 
80,  as  they  have  accepted  charters  at  that  rate. 
I  have  the  honor  to  be,  si?:,  your  obedient  servant, 

J,  RANDOLPH  CLAY. 
Hon.  Daniel  Webstbr, 
Secretary  of  State. 


Mr.  Everett  to  Mr.  J.  J.  de  Osma. 

Department  of  State, 
Washington,  November  16,  1852. 

The  undersigned,  Secretary  of  State  of  the  United  States,  has  been 
directed  by  the  President  to  address  the  following  communication  to 
his  excellency  Mr.  Joaquin  J.  de  Osma,  envoy  extraordinary  and 
minister  plenipotentiary  of  Peru  : 

Mr.  de  Osma  is  aware  that  on  the  21st  of  August  last,  in  a  commu- 
nication of  the  late  Secretary  of  State  to  Mr.  J.  J.  de  Osma,  charge 
d'affaires  of  Peru,  it  was  stated  that  the  government  of  the  United 
States  was  prepared  to  give  due  consideration  to  all  facts  tending  to 
show  possession  or  occupancy  of  the  Lobos  islands  by  Peru.  At  the 
same  time  the  Peruvian  charge  d'affaires  was  informed  that  the  Presi- 
dent thought  it  most  advisable,  under  all  the  circumstances  of  the  case, 
that  full  instructions  on  the  subject  should  be  sent  to  the  charge  d'af- 
faires of  the  United  States  at  Lima,  and  that  proper  orders  should  be 
given  to  the  naval  force  of  the  United  States  in  that  quarter  to  prevent 
collision  until  further  examination  of  the  subject. 

In  pursuance  of  this  intimation,  the  order  of  the  24th  of  August 
was  issued  to  the  commander  of  the  *'  Raritan,"  revoking  that  of  the 
5th  of  June,  and  instructing  him  that  vessels  of  the  United  States 
were  not  to  be  protected  in  any  attempt  to  take  guano  from  the  Lobos 
islands  by  force. 

On  the  30th  of  August  instructions  were  despatched  to  Mr.  Clay, 
charge  d'affaires  of  the  United  States  at  Lima,  directing  him  to  com- 
municate to  this  department  all  the  information  on  the  subject  pos- 
sessed or  which  could  be  procured  by  him ;  and  a  special  messenger 
was  sent  to  Peru  to  aid  in  the  fulfilment  of  these  directions. 

Before  these  despatches  reached  Mr.  Clay  he  had  in  part  accom- 
.  plished  their  object,  by  the  transmission  of  documents  and  statements 
throwing  important  light  upon  the  history  of  the  islands ;  and  at  dif- 
ferent times  since  valuable  information  upon  the  subject  has  been  re- 
ceived from  Mr.  Clay. 

Shortly  after  his  arrival  near  this  government  as  envoy  extraordinary 
and  minister  plenipotentiary  of  Peru,  Mr.  Joaquin  J.  de  Osma  was 
apprized  by  the  late  acting  Secretary  of  State  that  the  information 
thus  received  had  been  duly  weighed  by  the  President,  and  had  dis- 
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posed  him  to  think  favorably  of  the  title  of  Peru  to  the  sovereignty  of 
the  Lobos  islands. 

On  the  7th  of  October  last  Mr.  de  Osma  addressed  a  note  to  the 
Secretary  of  State,  replying  at  length  and  with  great  ability  to  Mr. 
Webster's  letter  of  the  21st  of  August.  The  receipt  of  this  note  was 
duly  acknowledged  by  the  Acting  Secretary  of  State,  who  promised 
that  it  should  receive  mature  consideration ;  and  the  Acting  Secretary 
of  State  at  the  same  time  invited  the  favorable  attention  of  the  gov- 
ernment of  Peru  to  the  case  of  the  United  States  vessels  which  had 
been  chartered  for  the  Lobos  islands  under  the  expectation  that  they 
would  be  protected  by  this  government.  This  subject  has  since  been 
discussed  both  in  writing  and  in  personal  interviews  between  Mr.  de 
Osma  and  this  department. 

Further  despatches  have  been  received  within  a  few  days  from  Mr. 
Clay  in  which  the  title  of  Peru  is  discussed  at  length.  Mr.  Clay  also 
transmits  communications  of  great  importance  from  his  excellency  Mr. 
Tirado,  the  Peruvian  minister  for  foreign  affairs.  At  the  close  of  this 
note  Mr.  Tirado  informs  Mr.  Clay  that  the  Peruvian  government  will, 
on  its  own  account,  freight  the  ships  of  the  United  States  which  had 
been  chartered  for  the  Lobos  islands,. of  which  public  notice  has  been 
given  by  Mr.  Clay  to  the  American  vessels  in  the  Pacific. 

The'  undersigned  has  now  the  pleasure  further  to  say  that  the  Presi- 
dent, having  given  to  the  arguments  and  facts  set  forth  in  the  note  of 
Mr.  de  Osma  of  the  7th  of  October  the  attention  to  which  they  are  so 
justly  entitled,  and  having  weighed  with  care  the  information  con- 
tained in  the  despatches  of  the  charge  d'affaires  of  the  United  States 
at  Lima  and  in  the  notes  of  his  excellency  the  Peruvian  minister  of 
foreign  affairs  accompanying  them,  has  dismissed  all  doubt  from  his 
mind  as  to  the  title  of  Peru  to  the  Lobos  islands.  He  perceives  no 
longer  any  reason  to  question  her  rightful  sovereignty  over  those 
islands,  and  he  makes  this  avowal  with  the  greater  readiness  in  conse- 
quence of  the  unintentional  injustice  done  to  Peru  under  a  transient 
want  of  information  as  to  the  facts  of  the  case. 

The  undersigned  has  accordingly  been  directed  by  the  President  io 
withdraw,  unreservedly,  all  the  objections  taken  by  the  late  Secretary 
of  State,  in  his  communications  with  Mr.  J.  J.  de  Osma,  to  the  sove- 
reignty of  Peru  over  the  Lobos  islands,  and  the  other  guano  islands  on 
the  coast  of  Peru,  and  in  her  possession;  and  to  assure  Mr.  de  Osma, 
for  the  information  of  his  government,  that  no  protection  or  counte- 
nance will  be  afforded  by  the  United  States  to  any  proceedings  on  the 
part  of  her  citizens  inconsistent  with  this  acknowledgment. 

The  undersigned  requests  Mr.  de  Osma  to  accept  the  assurance  of 
his  high  consideration. 

EDWARD  EVERETT. 

Senor  Don  J.  J.  De  Osma,  cfec,  dtc,  dec. 
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[TranilatioD.] 

Mr.  Osnia  to  Mr,  Everett, 

Peruvian  Legation, 
Washington^  November  17,  1852. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary 
of  the  republic  of  Peru,  has  received  the  note  which  his  excellency 
Mr.  Everett,  Secretary  of  State  of  the  United  States,  was  pleased  to 
address  him  yesterday,  informing  him  that  having  submitted  to  the 
President  the  communication  which  the  undersigned  had  the  honor  of 
addressing  to  the  Department  of  State  on  the  7th  of  October  last,  in 
relation  to  the  rights  of  Peru  to  the  Lobos  islands,  together  with  the 
documents  which  the  charge  d'affaires  of  the  United  States  at  Lima 
had  forwarded,  the  President,  after  examining  the  whole  most  atten- 
tively, had  thought  that  the  doubts  which  he  might  have  entertained 
in  regard  to  the  sovereignty  of  Peru  over  said  islands  ought  to  dis- 
appear, and  that  he  has  ordered  his  excellency  the  Secretary  of  State 
to  recognize  the  rights  of  that  republic  in  the  name  of  his  government, 
assuring  the  undersigned  that  the  United  States  will  not,  under  any 
circumstances,  protect  American  citizens  or  American  vessels  that 
may  repair  to  tne  islands  aforesaid  without  a  permit  from  the  Peru- 
vian government,  or  that  may  refuse  to  submit  to  the  regulations  in 
force  in  that  territory. 

The  undersigned  cannot  avoid  expressing  to  his  excellency  Mr. 
Everett  the  satisfaction  with  which  he  has  learned  of  the  resolution  he 
had  the  kindness  to  communicate  to  him,  which,  in  his  opinion,  is  an 
evidence  of  the  impartiality  of  his  government  in  the  examination  of 
this  question,  while  it  serves  to  justify  the  confidence  with  which  the 
Peruvian  government  had  appealed  to  the  enlightened  understanding 
of  the  former,  and  to  its  respect  for  the  rights  of  a  friendly  state. 

Under  these  circumstances,  the  undersigned  would  fail,  he  fears,  in 
responding  as  he  ought  to  do  to  the  sentiments  expressed  in  the  note 
of  his  excellency  Mr.  Everett,  if  he  were  not  to  show  him,  in  his  turn, 
the  deference  with  which  he  receives  his  special  recommendation  in 
behalf  of  those  vessels  that  have  been  despatched  to  the  Lobos  islands 
by  citizens  of  the  United  States  with  the  understanding  that  they 
were  at  liberty  to  ship  guano  there  freely,  and  he  has  the  honor  of 
promising  to  Mr.  Everett,  in  the  name  of  his  government,  1.  That 
American  vessels  which  sailed  from  the  ports  of  the  United  States 
from  and  between  the  5th  of  June,  up  to  the  25th  of  August  last, 
fitted  out  for  shipping  guano  at  said  islands,  (of  which  the  under- 
signed encloses  as  correct  a  list  as  could  have  been  drawn  up  from  the 
data  that  have  been  collected,)  shall  be  chartered  on  account  of  the 
Peruvian  government  for  the  purpose  of  loading  at  the  islands  of 
Chincha,  at  the  rate  of  twenty  hard  dollars  per  ton,  the  owners  or 
shippers  endorsing  the  contracts  they  may  have  entered  into  to  the 
consignees  or  agents  of  Peru  in  the  United  States.  2.  The  instru- 
ments or  utensils  used  in  extracting  guano,  which  the  aforesaid 
vessels  may  have  carried  over  shall  also  be  taken  on  account  of  the 
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government,  security  being  given  at  CoRao  for  their  just  value  to 
the  masters  of  the  vessels  by  the  same  agents  of  the  government  for 
the  exportation  of  guano,  previous  to  the  delivery  of  the  articles.  3. 
Those  vessels  that  have  taken  freight  in  the  ports  of  the  Pacific  with 
the  same  object,  in  consequence  of  the  orders  that  were  sent  by  the 
United  States  before  the  25th  of  August,  and  which  could  not  have 
been  revoked  afterwards,  shall  likewise  be  chartered  on  account  of  the 
Peruvian  government  at  the  same  rate  of  twenty  dollars  per  ton, 
provided  that  the  contract  for  freighting  be  presented  and  enaorsed  to 
the  aforesaid  agents  of  Peru  in  the  United  States  before  the  1st  of  next 
January. 

The  undersigned  hopes  that  these  measures  will  prove  satisfactory 
to  his  excellency  Mr.  Everett,  in  the  interest  he  has  shown  in  behalf 
of  those  persons  who  have  despatched  vessels  to  the  Lobos  islands,  and 
availing  himself  of  this  opportunity  to  evince  his  gratitude  for  the 
friendly  disposition  he  has  met  with  both  on  the  part  of  the  Presi- 
dent and  tnat  of  Mr.  Everett,  to  terminate  this  matter  in  a  manner 
honorable  and  worthy  of  the  relations  which  bind  Peru  to  the  United 
States,  he  renews  to  his  excellency  the  assurances  of  his  high  con- 
sideration and  regard,  with  which  he  remains  his  obedient  servant, 

JOAN.  Y.  DE  OSMA. 

The  Most  Excellent  Edward  Evebbti, 

Secretary  ofStaiey  (tc  ,  cfec,  dc. 


Mr,  Everett  to  Mr.  Clay. 

[No.  33.]  Department  op  State, 

Wdfihingiony  November  18,  1852. 

Sir:  Tour  despatches,  numbered  from  110  to  114,  inclusive,  and 
forwarded  by  Lieutenant  Gillis  and  Mr.  Miles,  have,  with  their  en- 
closures, been  duly  received  and  submitted  to  the  President.  The 
short  time  which  remains  before  the  sailing  of  the  steamer  of  the  20th, 
and  the  importance  of  acquainting  you  by  this  opportunity  of  tho 
present  state  of  affairs,  make  it  necessary  for  me  to  write  to  you  on 
this  occasion  very  briefly. 

It  has  not  been  possible  to  read  with  care  the  whole  of  your  elabo- 
rate and  valuable  despatch  of  the  25th  of  October  with  all  its  appen- 
dages ;  but  sufficient  opportunity  has  been  had  to  form  an  opinion  of 
its  great  importance  as  an  exposition  of  the  title  of  Peru  to  the  sove- 
reignty of  the  Lobos  islands.  As  far  as  I  have  examined  it,  it 
furnishes  ample  confirmation  to  those  results  to  which  the  question 
had  been  brought  by  your  former  eommunications,  and  information 
derived  from  other  sources.  On  this  subject  I  may  have  occasion 
hereafter  to  address  you. 

I  am  directed,  at  present,  to  express  the  President's  satisfaction 
with  your  conduct  during  the  somewhat  embarrassing  scenes  of  the 
last  summer  and  autumn.     He  recognizes  with  pleasure  the  discretion 
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and  good  judgment  which  have  marked  your  correspondence  with  the 
Peruvian  minister,  and  your  prompt  exertions  to  prevent  collision 
hetween  vessels  from  the  United  States  and  the  government  force  at 
the  Lobos. 

The  President  is  also  entirely  satisfied  with  the  diligence  and  ability 
of  your  researches  into  the  title  of  Peru  to  the  sovereignty  of  those 
islands. 

The  evidence  collected  by  you  has  been  of  material  use  in  enabling 
him  to  make  up  his  mind  on  this  subject. 

You  will  learn  with  satisfaction  that  a  definitive  arrangement  has 
been  concluded  between  M.  de  Osma  and  this  department  of  all  the 
matters  in  controversy. 

Copies  are  herewith  transmitted  to  you  of  a  note  addressed  by  me 
on  the  16th  instant  to  M.  de  Osma,  together  with  a  copy  of  a  note 
from  him  of  the  following  day,  from  which  the  terms  of  this  arrange- 
ment will  appear.  The  basis,  of  course,  is  that  which  M.  de  Tirfiwio 
proposed  in  his  note  to  you  of  the  23d  of  October,  on  the  strength  of 
which  your  notification  of  the  Ist  October  to  the  American  vessels  in 
the  Pacific  was  promulgated. 

I  also  enclose  you  a  letter  from  M.  de  Osma  to  the  minister  of 
foreign  affairs  of  Peru,  which  he  handed  to  me  unsealed  for  my 
perusal.  I  have  left  it  in  the  same  condition  that  you  may  acquaint 
yourself  with  its  contents.  When  you  have  done  so  you  will  be 
pleased  to  seal  it  and  send  it  to  Mr.  Tirade. 

It  being  on  many  accounts  desirable  that  the  final  disposal  of  this 
troublesome  business  should  be  known  to  you  without  delay,  Mr. 
Miles  will  return  to  Lima  as  bearer  of  despatches  by  the  steamer  of 
the  20th. 

As  it  is  to  be  feared  that  some  frauds  will  be  attempted  in  the  way 
of  antedating  charter  parties,  you  will  endeavor  to  acquire  the  know- 
ledge of  any  attempt  of  that  kind,  in  order  to  prevent  imposition  on 
the  Peruvian  government.  Any  information  oi  this  which  you  may 
be  able  to  obtain  you  will  impart  to  M.  de  Tirado. 

The  arrangement  made  is  believed  to  be  not  merely  the  best  that 
could  be  made  for  the  owners  and  charterers  of  the  vessels,  but  posi- 
tively a  good  one.  Inasmuch,  however,  as  speculators,  disappointed 
in  their  extravagant  expectations  of  immense  profit,  may  be  induced 
to  raise  a  popular  clamor  against  it,  I  shall  be  glad  to  be  informed  by 
you  of  any  tacts  which  may  fend  to  show,  what  I  have  no  doubt  is 
the  case,  that  the  settlement  is  really  a  good  one  for  them. 

The  various  matters  alluded  to  in  your  despatches  shall  receive 
prompt  attention  at  the  department. 

I  am,  sir,  with  great  respect,  your  obedient  servant^ 

EDWABD  EVERETT. 

Mr.  J.  BAin>oiiPH  Clay,  c£c  ,  (£c.,  dtc. 
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Mr,  Everett  to  Mr.  Clay. 

[No.  34.]  Department  op  State, 

Washington^  November  23,  1852. 

Sir:  On  the  2l8t  September  last,  Mr.  Conrad,  Acting  Secretary  of 
State,  transmitted  to  you  from  this  department  a  despatch,  accompa- 
nied by  a  private  note,  containing  the  request  that  the  contents  of  the 
despatch  should  not  be  communicated  to  the  Peruvian  govemment 
until  further  instructions  from  this  department.  Notwithstanding 
the  arrangement  of  the  Lobos  question,  made  known  to  you  by  the 
despatch  No.  33,  transmitted  by  Mr.  Miles,  it  is  still  deemed  advisa- 
ble that  you  should  withhold  from  the  Peruvian  government  the  views 
contained  in  the  instruction  above  referred  to. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

EDWARD  EVERETT. 

J.  Randolph  Clay,  Esq.,  etc.,  cfec,  <tc. 


Mr.  Clay  to  Mr.  Everett. 

[No.  123.]  Legation  of  the  United  States, 

Lima,  December  21,  1852. 

Sir  :  I  had  the  honor  to  receive  on  the  16th  instant  your  despatch, 
(No.  33,)  dated  on  the  18th  ultimo,  brought  by  Mr.  Miles,  who  arrived 
on  that  day.  It  communicated  to  me  the  agreeable  intelligence  that 
a  definitive  arrangement  had  been  concluded  between  the  department 
and  Mr.  Osma  of  all  the  matters  in  controversy.  The  arrangement 
is  undoubtedly  the  best  that  could  have  been  made  and  one  with 
which  all  parties  should  be  satisfied,  for  whilst  the  title  of  Peru  to 
the  Lobos  and  other  guano  islands  on  the  coast  is  acknowledged,  and 
has  been  strengthened  by  the  facts  elicited  during  the  discussion  of 
her  right  of  sovereignty  over  them,  the  vessels  sent  to  load  with 
guano  at  the  Lobos  islands  are  to  receive  twenty  dollars  a  ton  freight 
for  carrying  the  article  from  the  Chincha  islands,  which  is  sufficient 
to  cover  all  the  expense  of  fitting  out  the  vessels  and  to  leave  a  profit 
to  their  owners.  They  will  all  make  what,  in  mercantile  language, 
is  called  *'a  handsome  voyage,"  as  is  shown  by  the  fact  that  vessels, 
not  included  in  the  arrangement,  are  now  loading  with  guano  at  six- 
teen dollars  a  ton,  (|16,T  being  twenty-five  per  cent,  less  than  the 
freight  given  to  those  embraced  in  its  terms.  It  is  also  evident  that 
with  such  advantages  given  to  their  vessels  the  persons  who  engaged 
in  the  contemplated  trade  with  the  Lobos  islands  can  have  no  claim 
of  indemnification  against  either  the  United  States  or  Pern.  The 
average  rate  of  freight  earned  by  vessels  chartered  by  this  govern- 
ment to  take  guano  to  the  United  States  and  to  England  during  the 
year  1851  and  the  first  six  months  of  1862,  was,  I  believe,  between 
thirteen  and  fourteen  dollars  a  ton.  If,  then,  ship  owners  ceald  afford 
to  carry  guano  at  that  price,  those  who  now  receive  twenty  dollars 
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may,  in  some  instances,  feel  disappointment,  but  they  have  every 
reason  to  be  satisfied,  however  extravagant  may  have  been  their  ex- 
pectations of  immense  profit.  I  have  requested  Mr.  Tirado  to  obtain 
a  list  of  the  prices  at  which  vessels  were  chartered  by  the  agents  of 
the  Peruvian  government  during  the  last  two  years,  to  prove  that  the 
arrangement  is  really  a  good  one  for  the  owners  and  charterers  in 
question. 

After  making  myself  acquainted  with  the  contents  of  your  despatch 
I  sought  an  interview  with  the  minister  of  foreign  affairs,  and  gave 
him  the  unsealed  letter  from  Mr.  Osma,  communicating  the  basis  of 
the  arrangement.  He  took  it,  with  the  despatches  addressed  to  him 
by  Mr.  Osma,  immediately  to  the  president,  and  upon  his  return 
expressed  the  great  pleasure  felt  by  General  Echenique  and  himself 
that  the  question  had  been  so  satisfactorily  settled.  He  added  that 
the  government  of  the  United  States  had  sustained  its  high  character 
for  justice  and  good  faith,  and  had  given  a  most  magnanimous  proof 
of  its  true  friendship  for  Peru.  That,  under  such  circumstances,  the 
Peruvian  nation  would  take  pleasure  in  ordering  the  vessels,  fitted 
out  to  load  guano  from  the  Lobos  islands,  to  be  chartered  by  the 
agents  at  twenty  dollars  a  ton,  and  trusted  that  their  owners  would 
thus  be  secured  from  any  loss. 

I  told  him  that  I  participated  fully  in  the  pleasure  he  felt  upon  the 
occasion,  especially  as  the  acknowledgement  made  by  the  United 
States  of  the  title  of  Peru  to  the  Lobos  and  other  guano  islands  on 
its  coasts  would  effectually  prevent  its  being  disputed  by  any  nation. 
That  it  was  particularly  agreeable  to  me  to  witness  the  gratification 
shown  by  the  President  and  himself  upon  the  settlement  of  the  dif- 
ficulty, as  it  was  indicative  of  the  great  value  which  the  Peruvian 
nation  placed  upon  maintaining  the  intimate  relations  subsisting  be- 
tween the  two  countries. 

The  settlement  of  this  question  is  of  the  utmost  importance  to  Peru, 
for  if  the  United  States  had  denied  the  right  of  this  government  to 
the  sovereignty  over  the  islands  of  Lobos  its  credit  abroad  would  have 
been  destroyed  for  the  time,  as  the  introduction  of  the  Lobos  guano 
into  the  market,  at  a  low  price,  would  have  effectually  prevented  the 
sale  of  that  from  the  Chincha  islands.  Besides  this,  it  would  have 
lost  the  guano  on  the  Lobos  and  the  adjacent  islands,  amounting  to  about 
two  millions  of  tons,  estimated  to  be  worth  at  least  sixty  millions  of 
dollars.  A  national  bankruptcy  must  have  ensued,  followed,  proba- 
bly, by  a  succession  of  revolutions  in  the  country.  This  President 
Echenique  knew,  and  is  consequently  duly  grateful  for  the  honorable 
conduct  of  the  United  States.  His  sentiments  on  the  occasion  are  well 
expressed  in  the  note  addressed  to  me  by  Mr.  Tirado  on  the  18th 
instant,  a  copy  of  which,  as  well  as  of  the  documents  annexed  to  it, 
is  enclosed. 

Document  No.  1  contains  the  approval  and  confirmation,  on  the 
19th  instant,  by  the  President,  of  the  terms  of  the  arrangement  entered 
into  by  Mr.  Osma  with  the  department,  relative  to  the  charter,  by  this 
government,  of  the  vessels  which  were  intended  to  load  with  guano  at 
the  Lobos  islands. 

Document  No.  2  is  a  copy  of  a  letter  from  Mr.  Tirado  to  the  Peru- 
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vian  minister  of  finance,  informing  him  of  the  arrangement,  and  in- 
fitructing  him  to  issue  the  necessary  orders  to  the  agents  of  the  govern- 
ment for  the  fulfilment  of  its  terms. 

The  minister  of  foreign  affairs  has,  at  my  suggestion,  consented  that 
the  *'Manlius,"  the  '^Golden  Era,"  and  the  «*  Michael  Angelo," 
which  have  been  chartered  at  sixteen  dollars  a  ton,  and  sailed  for 
the  Ghincha  islands,  shall  receive  the  higher  rate  of  twenty  dollars,  as 
being  included  in  the  arrangement  above  mentioned. 

The  ''  Sarah  Chase"  and  "  J.  W.  Page"  arrived  at  the  Lobes  de 
Afiiera  about  the  13th  instant,  but  did  not  attempt  to  load  after  being 
warned  off  by  the  Peruvian  forces  stationed  there.  They  are  now  on 
their  way  to  Callao. 

The  '^  Sarah  Chase"  was  the  only  vessel  of  the  number  fitted  out  to 
take  guano  from  the  Lobos  islands  which  was  said  to  be  armed,  and, 
as  she  did  not  attempt  to  load  there,  the  Peruvian  government  resolved 
to  withdraw  the  greater  part  of  the  force  stationed  at  them. 

As  a  measure  of  precaution,  however,  the  minister  of  foreign  affairs 
requested  me  to  issue  an  official  notice,  addressed  to  the  captains  and 
masters  of  vessels  of  the  United  States  arriving  at  the  Lobos  islands, 
which  I  did.  Printed  copies  of  that  notice  are  herewith  enclosed,  and 
also  a  copy  of  my  reply  to  Mr.  Tirado,  dated  the  20th  instant. 

The  Peruvian  war  steamer  '*Kimac/'  with  General  Denstua  on 
board,  returned  to  Callao  yesterday. 

In  order  to  prevent  the  Peruvian  government  from  being  imposed 
upon  by  ante-dated  or  false  charter  parties,  I  suggested  to  Mr.  Tirado 
that  an  order  should  be  issued  to  the  agents,  Messrs.  Barreda  & 
Brothers,  of  this  city,  to  submit  to  us  all  the  charter  parties  of  vessels 
claiming  the  benefit  of  the  arrangement,  for  examination  previous  to 
chartering  them  to  load  at  the  Chincha  islands.  This  has  been  done, 
and  I  trust  that  it  will  effectually  prevent  any  fraud  being  practiced 
upon  Peru. 

It  has  caused  me  the  greatest  satisfaction  to  learn  that  the  Pr^i- 
dent,  as  well  as  yourself,  approved  of  my  conduct  during  the  somewhat 
delicate  negotiation  on  the  subject  of  the  Lobos  islands.  It  has  been 
arranged  in  the  most  honorable  manner  for  both  nations,  and  will 
unquestionably  have  a  very  great  effect  upon  the  relations  of  Peru 
with  the  neighboring  republics. 

I  am,  sir,  with  the  highest  respect,  your  most  obedient  servant, 

J.  RANDOLPH  CLAY. 

Hon.  Edwaed  Everett, 

Secretary  of  Slate. 


Legatiok  of  the  United  States  of  America, 

Limay  Peru^  December  16,  1852. 
To  the  masters,  captains  or  owners  of  vessels  belongmg  to  dHECM  of  (he 

United  States. 

OflScial  information  having  been  received  at  this  legation  from  the 
Secretary  of  State,  at  Washington,  that  the  government  of  the  United 
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States  acknowledges  the  rightful  sovereignty  of  the  Peruvian  nation 
over  the  islands  of  Lobos,  the  undersigned,  charg^  d'affaires  of  the 
United  States  to  the  republic  of,  Peru,  hereby  notifies  all  masters,  cap- 
tains and  crews  of  vessels  belonging  to  citizens  of  the  United  States  to 
abstain  from  taking  guano  from  those  islands  without  the  consent  of 
the  Peruvian  government,  but  to  proceed  with  their  vessels  to  other 
destination,  or  to  the  port  of  Gallao,  at  their  option,  where  they  will 
be  chartered  in  due  form  by  the  agents  of  the  Peruvian  government  to 
carry  guano  for  its  account/rom  the  idands  of  Ghinchay  according  to  the 
terms  of  the  agreement  entered  into  between  the  two  governments. 

J.  RANDOLPH  CLAY. 


[TranslAtion.] 

Lima,  December  18,  1852. 

By  express  order  of  his  excellency  the  President,  I  have  the  honor 
of  addressing  myself  to  you,  to  say  that  the  minister  plenipotentiary 
in  the  United  States  has  forwarded  to  this  department,  under  the  re- 
spective dates  of  the  I'Zth  and  18th  of  last  month,  the  correspondence 
he  has  had  with  his  excellency  the  Secretary  of  State  at  Washington 
relative  to  the  islands  of  Lobos. 

The  attention  of  the  government  has  been  very  agreeably  drawn  to 
the  terms  of  his  excellency  Mr.  Everett's  note  of  the  16th  of  the  same 
month,  ii)  which  he  conveys  to  Mr.  Osma  the  opinion  of  the  most  ex- 
cellent President  of  the  United  States,  containing  the  explicit  recog- 
nition of  our  rights  to  said  islands  of  Lobos,  and  other  islands  on  the 
coast  of  Peru  of  which  the  latter  is  in  possession. 

By  this  declaration  the  American  government  has  done  nothing 
more  than  to  confirm  the  high  confidence  this  government  has  always 
placed  in  that  spirit  of  justice  and  friendship  which  has  actuated  the 
cabinet  of  Washington  in  cultivating  relations  between  the  two  re- 
publics. Fortunately  these  relations  have  never  experienced  any 
serious  difficulties,  all  matters  which  have  been  the  subject  of  discus- 
sion up  to  this  day  having  been  settled  in  an  honorable  and  satis&c- 
tory  manner  to  both  republics.  Now  that  a  fresh  proof  of  these 
honorable  sentiments  on  the  part  of  the  government  of  the  United 
States  has  enhanced  the  value  of  these  amicable  relations,  I  must 
express  to  you  the  gratification  I  feel  at  such  a  result,  as  it  cannot  but 
contribute  towards  strengthening  the  bonds  of  a  perfect  understanding 
for  the  future,  and  in  cherishing  a  due  respect  for  the  upright  char- 
acter of  the  high  functionary  who  at  present  presides  over  the  destinies 
of  the  country  of  Washington. 

I  hope  that  you  will  find  an  earnest  of  this  confidence  which  the 
Peruvian  government  has  placed  in  yours,  throughout  the  discussion, 
in  the  measures  that  have  been  adopted  for  the  purpose  of  facilitating 
the  settlement  of  this  matter ;  and,  therefore,  as  the  offers  made  by 
Mr.  Osma,  in  his  note  of  the  I'Zth  of  November,  to  his  excellency  the 
Secretary  of  State,  were  nothing  more  than  the  application  of  the 
roles  which  the  government  had  determined  to  follow  with  regard  U> 
Rep.  Com.  397 12  i    or^m^ 
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such  yesselfl  as  might  have  been  chartered  under  a  false  impresBion 
for  the  purpose  of  shipping  guano  at  the  Lohos  islands,  said  goYemment 
has  haa  much  pleasure  in  confirming  the  offers  aforesaid,  and  has 
ordered  by  the  decree,  a  copy  of  which  I  have  the  honor  of  enclosing 
to  you,  the  same  to  be  faithfully  carried  out. 

I  likewise  send  you  a  copy  of  the  instructions  which  the  goverament 
has  addressed  through  this  department  to  that  of  finances,  for  car- 
rying out  the  provisions  of  said  deciee  of  confirmation,  and  for  the 
fall  application  of  the  offers  that  have  been  made  in  behalf  of  such 
vessels  as  might  have  arrived  at  the  islands  of  Lobos  before  the  com- 
munication ot  the  1*1  th  of  November  had  been  received,  under  the 
false  impression  above  stated^  and  which  had  already  b€^n  chartered 
on  account  of  the  government.  In  concluding  this  note,  I  must  not 
omit  saying  to  you,  that  inasmuch  as  throughout  the  discussion  of 
this  question  you  have  been  actuated  by  the  same  principles  of  jostice 
and  honorable  spirit  of  friendship  ;  and  as  you  have  contributed  by 
the  impartiality  of  your  opinions,  as  it  is  shown  by  the  note  of  hu 
excellency  the  Secretary  of  Htate,  to  the  fulfilment  of  your  exalted 
task  as  the  medium  for  preserving  friendly  relations,  this  government 
congratulates  itself  upon  your  being  the  functionary  destined  to 
maintain  in  this  country  and  to  draw  closer  said  relations  with  tbe 
republic  of  the  United  States. 

With  sentiments  of  high  consideration  and  regard,  I  am  once  more 
your  very  obedient  servant, 

J0S6  MANUEL  TIRADO. 


[TnuiBlatioD.] 
No.  1. 

Lima,  December  19,  1852. 

The  conduct  of  the  minister  plenipotentiary  of  the  republic  at 
Washington,  as  exhibited  in  the  communications  in  which  he  gives 
an  account  of  his  last  proceedings  in  relation  to  the  sovereignty  and 
jurisdiction  of  the  islands  of  Lobos,  so  honorably  recognized  by  tbe 
government  of  the  United  States,  being  approved  of,  the  government 
approves  and  confirms  the  offers  contained  m  the  note  of  said  minister 
plenipotentiary  to  the  Department  of  State  of  the  United  States  of  the 
nth  of  November  last,  relative  to  the  assumption  by  the  government, 
on  its  own  account,  at  the  prices  and  on  the  terms  contained  in  said 
note,  of  the  contracts  for  loading,  and  of  the  instruments  brought 
over  by  vessels  which  sailed  from  the  ports  of  the  United  States,  and 
from  other  ports  in  the  Pacific,  under  the  circumstances  alluded  to 
in  said  note,  and  within  the  period  of  time  specified  in  it.  Let  this 
be  communicated  to  the  minister  of  finances,  in  order  that  he  may 
give  the  necessary  instructions,  and  see  to  the  proper  application  of 
these  concessions  to  those  vessels  which  are  alone  entitled  to  enjoy  the 
same. 

TIKADO. 

A  trueeopy.  FELIPE  BABBIOA  ALVABEZ. 
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[Translation.] 
No.  2. 

Lima,  December  17,  1852. 

I  have  the  honor  of  sending  you  a  copy  of  the  arrangements  entered 
into  with  the  government  of  the  United  States,  in  pursuance  of  the 
offer  made  by  our  minister  plenipotentiary  to  that  republic,  relative 
to  the  vessels  which  may  have  sailed  from  the  ports  of  the  Atlantic 
or  the  Pacific  for  the  purpose  of  loading  with  guano  at  the  Lobos 
islands,  under  the  false  impression  that  they  would  be  at  liberty  to 
do  so,  and  be  assisted  by  our  government. 

The  right  of  sovereignty  of  Peru  having  been  recognized,  it  is  the 
more  necessary  to  redeem  the  pledges  given  by  our  representative, 
which  have  been  approved  by  his  excellency,  and  are  contained  in  the 
following  clauses : 

1st.  That  all  American  vessels  which  sailed  for  the  Lobos  islands 
from  the  ports  of  the  United  States  between  the  5th  of  June  and  the 
25th  of  August  last  shall  be  chartered,  on  account  of  the  Peruvian 
government,  to  load  for  ffuano  at  the  Chincha  islands,  at  the  rate  of 
twenty  dollars  a  ton.  2d.  That  the  instruments  or  tools  used  in  dig- 
ging for  guano  which  said  vessels  may  have  brought  over  shall  like- 
wise be  taken  and  paid  for^  on  account  of  the  government,  security 
Imuf  given  to  the  captains  at  Gallao  for  the  due  value  of  the  same 
previous  to  the  delivery  of  the  articles.  3d.  That  there  shall  like- 
wise be  chartered,  on  account  of  the  government  of  Peru,  at  the  rate 
of  twenty  dollars  a  ton,  as  in  the  case  of  those  above  mentioned,  such 
vessels  as  may  have  been  chartered  in  the  ports  of  the  Pacific  for  the 
purpose  of  loading  with  guano  at  Lobos,  in  consequence  of  instruc- 
tions sent  from  the  United  States  previous  to  the  26th  of  August, 
which  could  not  have  been  revoked  since,  provided  that  the  charter 
contracts  shall  be  presented  to  and  endorsed  by  the  agents  or  con- 
signees of  Peruvian  guano  in  the  United  States  before  the  1st  of  Jan- 
uary next. 

His  excellency  directs  me  to  say  to  you  that  you  ^1  order  the  con- 
signees of  guano  to  carry  out  these  compromises,  with  the  understand- 
ing that,  in  order  that  this  may  not  give  rise  to  any  increase  of  prices 
in  future  in  the  charter  contracts  which  may  be  entered  into  with 
vessels  now  entitled  to  this  concession  of  twenty  dollars  a  ton,  the 
fulfilment  of  said  compromises  shall  be  so  managed  as  to  express  what 
are  the  current  prices,  intimating  that  the  extra  allowance  up  to  the 
amount  of  twenty  dollars  is  in  consequence  of  the  grant  and  the  ar- 
rangement entered  into  with  the  government  of  the  United  States. 
This  increase  of  prices  shall  be  partaken  by  such  vessels,  which,  like 
the  barque  "  Manlius,"  may  arrive  before,  and  have  been  chartered 
in  virtue  of  the  order  of  the  23d  of  September,  as  comprised  in  said 
arrangements. 

Finally,  his  excellency  directs,  with  a  view  of  preventing  frauds, 
and  that  other  vessels  might  suppose  themselves  entitled  to  this  con- 
cession,  without  having  any  right  to  that  effect,  that,  before  chartering 
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vessels,  the  houses  having  charge  of  the  papers  and  charter  contractg, 
which  the  vessels  referred  to  by  the  order  aforesaid  may  have  brought 
over,  shall  forward  the  same,  in  order  that  they  may  be  examined  by 
the  government;  apprizing  you  that  I  have  abo  offered  to  the  char^ 
d'affaires  of  the  United  States,  who  is  interested  for  the  honor  of  his 

fovernment  in  seeing  such  vessels  excluded  as  are  not  entitled  to  the 
enefits  of  the  arrangement,  to  become  a  party  to  such  examination. 
I  proceed^  in  conclusion,  in  order  that  you  may  be  i>leased  to  issue 
the  proper  instructions,  to  copy  a  portion  of  another  note  which  has 
been  addressed  to  me,  under  date  of  November  18th,  by  our  minister 
at  Washington,  upon  points  connected  with  the  foregoing  arrange- 
ments, which  is  as  follows :  In  order  to  carry  this  offer  into  effect,  I 
have  ordered  Messrs.  Barreda  Brothers,  in  Baltimore,  consignees  of 
guano,  to  take,  on  their  own  account,  at  the  rate  of  twenty  dollars  a 
ton,  the  charter  contracts  which  may  be  presented  to  them,  corre- 
sponding to  the  vessels  alluded  to  above ;  of  tbose  of  which  I  have 
given  them  a  list^  according  to  the  data  I  have  been  able  to  collect 
up  to  this  moment.  I  do  not  believe  that  those  that  have  been  char- 
tered by  persons  who  have  entered  into  the  Lobos  islands  speculations 
-can  exceed  25,000  tons,  even  supposing  that  they  should  have  ob- 
tained some  vessels  in  California,  and  at  other  points  in  the  Pacific, 
which  does  hot  appear  to  me  probable.  I  will  forward  to  you  by  the 
next  steamer  a  list  of  those  that  have  sailed  from  these  ports  previous  to 
the  25th  of  August.  In  the  meanwhile,  I  beg  that  you  will  be  pleased 
to  issue  orders  to  the  governor  of  the  Callao  to  admit  those  vessels 
which  may  present  themselves  there  to  take  the  instruments  which 
said  vessels  have  carried  there  to  be  used  in  digging  for  guano,  and 
to  give  security  for  their  value  to  the  captains,  in  conformity  with  the 
foregoing  exposition,  and  while  I  endeavor  to  procure  from  the  par- 
ties mterested  a  correct  list  of  all  of  them.     Goa  preserve  you. 

J0S6  MANUEL  TIRADO. 
The  Minister  of  State  for  Fikanctal  Affairs. 

True  copy. 

FELIPE  BARRIGA  ALVAREZ, 
The  Chief  Clerk  of  Department  of  Fcrei^  Affaire, 


Legation  of  the  United  States, 

Lima^  December  20,  1852. 

I  have  read  with  great  pleasure  the  note  which  your  excellency  ad- 
dressed to  me  on  the  18th  instant^  communicating  to  me  the  satis- 
faction felt  by  his  excellency  the  president  of  rem  at  the  final 
arrangement  made  at  Washington  between  the  Secretary  of  State  and 
the  Peruvian  plenipotentiary  in  the  matter  of  the  Lobos  islands. 

Tour  excellency  has  been  pleased,  in  referring  to  the  negotiations 
which  have  taken  place  between  the  two  governments,  to  pay  an  elo- 
quent tribute  to  the  justice  and  honor  of  my  country,  and  to  the 
character  of  the  President  of  the  United  States ;  and  in  retaming  ta 
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your  excellency  my  thanks  for  the  compliment  paid  to  them,  I  cannoty 
in  candor  and  justice  to  my  own  sentiments,  omit  to  say,  that  that 
eloquent  trihuto  and  compliment  are  equally  applicable  to  the  Peru- 
vian nation,  and  the  exalted  character  of  its  distinguished  constitu- 
tional president. 

Nor  can  I  omit,  on  this  occasion,  to  express  to  your  excellency  my 
estimation  of  the  liberality  of  the  Peruvian  government,  in  ordering 
tliat  the  vessels  fitted  out  by  citizens  of  the  United  States  to  load  at 
the  Lobos  islands  shall  be  chartered  for  account  of  this  republic.  It 
is  another  and  a  certain  proof  of  the  friendship  that  Peru  entertains 
for  the  United  States. 

The  harmony  and  good  will  which  have  characterized  the  negotia- 
tion between  the  two  governments  on  the  subject  of  the  Lobos  islands, 
render  it  one  of  the  most  remarkable  which  has  occurred  in  the  annals 
of  diplomacy.  The  circumstances  connected  with  it  were  calculated 
to  test  the  sincerity  of  their  friendship,  and  the  result  cannot  fail  to 
render  more  intimate  their  existing  relations,  whilst  it  gives  to  the 
world  a  conspicious  example  that  international  questions  may  be 
easily  adjusted,  where  governments  are  animated  with  sentiments  of 
mutual  respect. 

In  returning  my  thanks  for  the  very  flattering  expressions  that 
your  excellency  was  pleased  to  employ  with  regard  to  myself,  I  must 
bear  testimony  to  the  constant  and  disnassionate  endeavors  of  your 
excellency  to  insure  the  just  and  amicaole  axamination  of  the  ques- 
tion, and  that  the  labor  and  learned  research  of  your  excellency  have 
contributed  in  a  ereat  degree  to  the  final  and  satisfactory  arrange- 
ment of  it  at  Washington. 

I  have  the  honor  to  remain,  with  the  assurance  of  my  highest  con- 
sideration, 

Your  excellency's  most  obedient  servant, 

J.  RANDOLPH  CLAY. 


Mr,  Everett  to  Mr.  Osma. 

DSPARTBCBNT  OF  StATB, 

Waahingtanj  December  1,  1852. 

Sib  :  I  enclose  you  a  copy  of  a  letter  from  Mr.  A.  O.  Benson,  one  of 
the  persons  concerned  in  freighting  vessels  for  the  Lobos  islands.    If  in 

?rour  power  to  come  to  an  arrangement  on  behalf  of  your  government 
ike  that  which  he  suggests,  it  may  be  for  the  interest  and  convenience 
of  all  parties. 

I  pray  you,  sir,  to  accept  the  assurance  of  my  high  consideration. 

EDWARD  EVERETT. 
SeSor  Don  J.  J.  dbOsha,  (£c.,  dtc. 


Digiti 


zed  by  Google 


18S  ALFRBD  e.  BEirsoir. 


Nsw  ToBK,  Naoember  27,  1852. 

Sir  :  The  action  of  this  goyernment  in  snspending  ittoidera  to  pro- 
tect oar  shipping  while  engaged  in  loading  gnano  at  the  Loboe  islAndSy 
and  the  proclamation  of  its  officers  in  the  Pacific  warning  ship-owners 
against  violating  the  decrees  of  Pern  in  regard  thereto,  have  induced 
many  of  the  ship-owners  to  abandon  their  charters ;  and  if  this  shoald 
he  the  case  generally,  the  honorable  Secretary  will  not  fail  to  perceiTe 
how  very  injuriously  it  wonld  affect  my  interests.  All  the  exp^ues 
have  been  incurred  for  laborers,  materials,  &c.,  to  load  fiillj  one 
hundred  thousand  tons  of  shipping  ;  forty  thousand  of  which  are  es- 
timated to  be  under  engagement  up  to  this  date.  Now,  what  I  desire 
is,  that  the  Secretary  of  State  will  request  the  Peruvian  minister  to 
consent  (under  the  arrangement  recently  made  between  the  two  gov- 
ernments^  to  liquidate  at  tons,  per  register  of  ships,  whidi 

shall  be  aelivered  on  board  vessels  chartered  by  me,  and  to  extend  the 
time  for  presenting  the  charter  parties  for  endorsement.  Such  a  settle- 
ment made  now  will  prevent  future  differenoesfrom  occurring  between 
the  charterers  of  the  ships,  and  the  Peruvian  government  or  its  agents, 
and  difficulties  to  our  own  government  in  the  settlement  of  disputes 
arising  therefrom;  and  as  there  is  no  reason  to  suppose  the  minister  of 
Peru  would  object  to  such  a  request,  I  beg  leave  most  respectfuUj  and 
earnestly  to  hope  that  it  may  be  made,  and  have  the  honor  to  remain 
your  most  obedient  servant, 

A.  G.  BENSON. 

Hon.  Edward  Everett, 

Secretary  of  StaUj  Washington. 


Mr.  Clay  to  Mr.  Everett. 

[No.  126.]  Legation  of  the  United  States, 

Limay  January  24,  1853. 

Sir  :  The  ^^ Sarah  Chase"  arrived  at  Oallao  on  the  Ist  instant  from 
the  Lobos  islands.  She,  having  been  fitted  out  as  a  kind  of  store-ship, 
or  tender,  to  the  vessels  chartered  by  A.  G.  Benson  and  J.  C.  Jewett, 
brought  a  number  of  articles  which,  strictly  speaking,  cannot  be 
classed  with  those  made  use  of  in  taking  guano  at  the  Chincha 
islands.  i 

Mr.  J.  0.  Calebs,  who  was  to  act  as  agent  for  the  parties  had  they  i 
been  protected  in  loading  at  the  Lobos,  came  as  passenger  in  the  • 
Sarah  Chase,  and  is  furnisned  with  instructions  from  A.  Q.  Benson  in  I 
relation  to  his  interests  in  Lima.  I 

I  have  had  an  interview  with  the  minister  of  foreign  affiiirs  con- 
ceming  the  articles  on  board  of  the  Sarah  Chase,  and  find  him  die- 
posed  to  ffrant  every  facility  towards  despatching  and  loading  that 
vessel  at  the  Chincha  islands,  but  unwilling  to  take  for  account  of  the 
government  the  stores  and  other  articles  brought  in  her,  which  cannot 
[>roperly  be  classified  as  necessary  for  working  and  putting  guano  on 
rd  of  ships. 
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Mr.  Benson  also  claims  that,  according  to  the  spirit  of  the  arrange- 
ment made  between  the  United  States  and  Peru  with  regard  to  the 
vessels  chartered  by  Captain  Jewett  and  himself  to  proceed  to  the 
Lobos,  no  port  or  tonnage  duties  in  Peruvian  ports  nor  any  commis- 
aions  to  the  guano  agents  are  to  be  charged. 

The  minister  of  foreign  affairs  does  not  admit  that,  by  the  terms  of 
the  arrangement,  the  vessels  referred  to  are  entitled  to  an  exemption 
from  those  duties ;  and  as  respects  the  commissionsi  it  is  a  matter  to 
be  settled  between  the  parties  and  Messrs.  Barreda  &  Brother,  as  the 
government  it^self  pays  them  a  commission  of  six  per  cent,  for  trans- 
acting the  business  of  the  agency,  and  has  neither  part  nor  control 
over  the  commissions  charg^  by  the  Barredas  to  the  owners  of  vessels 
chartered  to  carry  guano,  nor  over  the  other  details  of  their  business. 

It  appears  to  me  that  the  decision  of  this  government  upon  both 
questions  is  just,  because  there  is  no  sufficient  reason  why  the  ships 
chartered  by  A.  G.  Benson  and  Captain  Jewett  for  what,  to  say  the 
least,  was  an  irregular  trade,  should  be  placed  upon  a  better  footing, 
and  be  exempted  from  duties  and  charges  paid  by  vessels  in  the  regu- 
lar course  of  lawful  commerce  with  the  ports  of  Peru.  And  as  the 
commissions  charged  by  Messrs.  Barreda  &  Brother  to  the  owners  of 
vessels  chartered  to  carry  guano  are  not  to  the  profit  nor  under  the 
control  of  the  Peruvian  government,  it  cannot  be  fairly  held  respon- 
sible for  those  charged  to  Messrs.  Benson  and  Jewett. 

As  no  mention  is  made  of  the  exemptions  claimed  by  them  in  the 
arrangement  entered  into  at  Washington  in  November  last,  I  beg  to 
refer  the  matter  to  the  decision  of  the  department. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 

Hon.  Edward  Evbrbtt, 

Secretary  of  State. 


Mr.  Everett  to  Mr.  Clay. 

[No.  36.]  Dbpaktmknt  of  State, 

Wa8hingt<m,  February  9,  1853. 

Sir  :  I  enclose  herewith  a  copy  of  a  letter  addressed  by  Mr.  A.  G. 
Benson,  of  New  York,  to  the  President,  and  of  one  also  addressed  by 
bim  to  the  Peruvian  minister  therein  referred  to,  both  relating  to  the 
eubject  of  freighting  certain  vessels  in  which  Mr.  Benson  is  interested 
with  guano^  under  the  arrangement  entered  into  between  the  repre- 
sentative of  Peru  and  the  government  of  the  United  States. 

You  will  be  pleased  to  examine  the  facts  in  this  case,  and  proceed  in 
reference  to  it  in  accordance  with  the  general  instructions  already  fur- 
nished to  you  in  my  despatch  No.  33,  and  with  the  basis  of  settlement 
agreed  upon  between  the  two  governments. 

Your  despatches  to  No.  125,  inclusive,  have  been  received. 
I  am,  sir,  respectfully,  your  obedient  servant, 

EDWARD  EVERETT. 

JoHK  Randolph  Clay,  Esq.,  (£c.,  <£c.,  dtc 
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Mr.  Clay  to  Mr.  Everett. 

[No.  133.]  Legation  of  thb  United  States, 

Lima^  February  25,  1853. 

Sib  :  I  have  received  a  letter  from  A.  Qt.  Benson,  dated  New  York, 
January  4,  1853,  in  which,  after  referring  to  the  vessels  chartered  by 
him  to  take  guano  from  the  Lobos  islands,  and  the  conseqaent  ar- 
rangement made  between  the  'United  States  and  Peru,  by  which  they 
were  to  be  re-chartered  by  the  latter  government,  at  the  rate  of  twenty 
dollars  per  ton,  he  observes  in  a  postscript : 

'<  Should  any  charges  be  made  by  Peru  for  port  expenses  upon  any 
of  the  vessels  chartered  by  me,  I  trust  that  you  will  see  that  no  such 
be  exacted,  as  by  the  tenor  of  the  arrangements  such  cannot  be  col- 
lected from  them  or  myself,  or  any  commissions  charged  upon  the 
freights  by  any  agent  of  the  Peruvian  government,  and  collected  or 
exacted  from  me." 

I  have  also  received  a  duplicate  of  the  letter  post-marked  at  Panama 
on  the  6th  of  February. 

1  be^  to  call  the  attention  of  the  department  to  the  fact,  that  on  the 
8th  ultimo  Mr.  Benson  entered  into  an  agreement  with  F.  Barreda  & 
Brother,  of  Baltimore,  the  agents  of  the  Peruvian  government,  con- 
taining the  following  clauses,  in  substance : 

1.  Mr.  Benson  to  endorse  to  F.  Barreda  &  Brother  the  charter-par- 
ties of  the  vessels  named  in  the  list  annexed  to  despatch  No.  30  from 
the  department,  with  the  exception  of  the  ''  J.  W.  Page." 

2  and  4  stipulate  that  the  charter-parties  of  the  ^^  Cyrus,"  and 
others  named  in  the  list  enclosed  herewith,  are  to  be  endorsed  to  Bar- 
reda Ss  Brother. 

3.  A.  G.  Benson's  vessels  to  be  allowed  ^'to  be  despatched  direct 
from  the  Chincha  islands,  San  Lorenzo  islands,  Callao,  Paita,  or  the 
Lobos  islands,  f  where  they  may  arrive  or  call  for  orders,)  and  from  the 
said  Chincha  islands  direct  to  the  United  States,  as  per  charter  par- 
ties." 

5.  It  is  stipulated  that  <<  F.  Barreda  &  Brother  will  nay  to  these 
vessels  transferred  by  Mr.  Benson  the  freight,  as  stipulated  in  the 
charter-parties;  and  the  difference  between  the  rate  therein  agreed  and 
that  of  twenty  dollars,  as  allowed  by  the  Peruvian  minister^  will  be 
paid  to  Mr.  Benson  on  the  same  terms  as  to  the  vessels,  with  deduction 
of  five  per  cent,  commission  on  the  total  amount  of  freight  at  twenty 
dollars  that  Mr.  Benson  agrees  to  pay  to  said  F.  Barreda  &  Brother/' 

6.  The  endorsement  of  A.  Gr.  Benson  to  be  void,  in  case  the  cap- 
tains of  the  vessels  refuse  to  fulfil  the  charter-parties. 

7.  A.  G.  Benson  to  have  the  right  of  claiming  the  penalties  stipu- 
lated in  the  charter-parties,  in  case  of  non-fulfilment  by  the  captains 
of  the  vessels. 

Yet,  with  a  knowledge  of  this  agreement  with  Barreda  &  Brother, 
Mr.  Benson  transmitted  to  me  a  duplicate  of  his  letter  of  the  4th  of 
January,  without  mentioning  the  stipulations  contained  in  it,  leaving 
me  to  infer  that  the  only  agreement  made  with  regard  to  the  vessels 
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chartered  to  go  to  the  Lobos  islands  was  that  entered  into  between 
Mr.  Osma  and  yourself  in  the  month  of  November  last,  by  which 
their  freight  was  to  be  fixed  at  twenty  dollars  per  ton.  He  requests 
me  to  interfere  and  prevent  his  being  ''  charged  any  commissions  upon 
the  freights/'  when  he  must  have  known  that  he.  intended  to  agree 
with  F.  Barreda  &  Brother  to  pay  them  a  commission  of  five  per  cent, 
upon  the  amount  of  freight  earned  by  the  vessels  sent  out  by  him  to* 
the  Lobos  I  I  do  not  recognize  the  right  in  Mr.  Benson  to  place  hia 
own  construction  upon  the  agreement  between  the  two  governments 
above  referred  to,  nor  do  I  wish  to  correspond  with  him  about  his- 
▼essels  or  his  interests,  unless  with  a  knowledge  of  all  the  circum- 
stances connected  therewith.  I  shall  refer  him  to  the  department  for 
any  advice  or  explanation  he  may  require. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 

The  Hon.  Edwabd  Evbrbtt,  Secretary  of  State, 


ZdH  of  veaads  contained  in  the  agreement  made  between  A.  O.  Benson 
ana  F.  Barreda  dk  Brother ^  of  Baltimore^  January  8,  1853,  in  ad- 
dition to  those  contained  in  the  list  transmitted  to  the  Department  of 
State  in  J.  G.  JewetVs  leUer,  doled  August  16,  1852  ; 

Cyrus 257  tons.  ]  Chartered 

Helen  Brooks 464  tons.  (     at  the 

Emily  Taylor 387  tons.  [  Sandwich 

Tartar 380  tons.  J    Islands. 

Remittance 574  tons. 

W.  H.  Harbeck 872  tons. 

Realm 547  tons. 

A.  M.  Lawrence 500  tons. 

Element 450  tons. 

•     Alert 764  tons. 

Olivia 650  tons. 

Chimborazo 900  tons. 

Bochambout 900  tons. 

Emma  Lincoln 300  tons. 

Muscongus 669  tons. 

Montreal 392  tons. 

Paragon 900  tons. 

N.  H.  Wolf 449  tons. 

St.  Andrews 288  tons. 

B.  L.  Harriman 645  tons. 

Charles  Holmes 792  tons. 

Henry  Harbeck 398  tons. 

Colonel  Cutts 782  tons. 

Republic 792  tons. 

Elvira  Harbeck 349  tons 

Plymouth 426  tons. 

Ticonderoga 1,072  tons. 

St.  Thomas 714  tons. 
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Mr.  Clay  to  Mr.  EtereU. 

[No.  136.]  Lmation  of  thb  IJkitbd  Statrb, 

Lima,  March  26,  1853. 

Sir  :  I  have  the  honor  to  enclose  to  the  department  a  copj  of  an 
agreement  concluded  on  the  8th  of  January  last,  between  A.  Qt.  Ben- 
son, of  New  York,  and  F.  Barreda  &  Brother,  of  Baltimore,  relative  to 
the  vessels  chartered  bj  the  former  to  load  with  guano  at  the  Lobos 
islands.  This  is  the  agreement  mentioned  in  my  despatch  No.  133, 
dated  on  the  25th  nltimo,  to  which  I  beg  respectftilly  to  refer. 
I  am,  sir,  your  most  obedient  servant, 

J.  RANDOLPH  CLAY. 
Honorable  Edward  Evbreti, 
Secretary  of  State. 


Agreement  between  A.  G.  Beneon^  of  New  York,  and  F.  Barreda  d 

Brother^  of  BaUimare. 

The  undersigned,  A.  O.  Benson,  esq.,  of  New  York,  and  F.  Barreda 
&  Brother,  of  Baltimore,  the  first  as  charterer  for  the  vessels  to  be 
aamed  thereunto,  bound  to  load  at  the  Lobos  islands,  and  the  second 
acting  as  asents  for  the  Peruvian  government  and  under  instructions 
ef  his  excellency  the  envoy  extraordinary  and  minister  plenipotentiarj 
of  Peru  at  Washington,  have  entered  into  the  present  agreement,  in 
accordance  with  the  concession  made  by  Mr.  Osma,  for  the  taking  up 
under  charter  for  account  of  the  Peruvian  government  of  the  said 
vessels  chartered  by  the  said  Mr.  Benson,  to  ha  sent  and  loaded  with 
guano  at  the  Lobos  islands,  to  wit  : 

1st.  A.  G.  Benson  will  endorse  to  F.  Barreda  &  Brother  the  charter 

Sarties  of  the  following  vessels,  named  in  the  list  directed  by  Mr. 
ewett  to  the  Department  of  State  on  the  16th  of  August. 


Lone  Star 500  tons 

Java 540  tons 

Matilda 410  tons 

Manchester 570  tons 

St.  Peter 457  tons 

Arcole 670  tons 

Sea  King 775  tons 

Adelaide  Metcalf 673  tons 

Tangiers 373  tons 

Philomela 470  tons 

Sarah  Chase 283  tons 

Margaret 450  tons 

Commonwealth 642  tons 

J.  Q.  Adams 660  tons 

Hampden 646  tons 

Alcopt 329  tons 

Z.  D 312  tons 


chartered  at  |13  per  ton. 
chartered  at    14  per  ton. 


chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 
chartered  at 


16  per  ton. 
16  per  ton. 
16  per  ton. 
16  per  ton. 

14  per  ton. 

15  per  ton. 
14  per  ton. 

16  per  ton. 
—  per  ton. 
14  per  ton. 
14  per  ton. 
14  per  ton. 
14  per  ton. 
13  per  ton. 
16  per  ton 
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The  said  eharter-partiesjto  be  fulfilled  bj  the  said  F.  Barreda  & 
Brother,  provided  that  the  captains  of  these  vessels  may  agree  to  load 
At  the  ''Ohincha  islands/'  instead  of  the  Lobos  islands^  as  they  may 
have  been  ordered,  without  increasing  the  rate  of  freight  or  asking  for 
any  change  in  the  conditions  stipulated  with  Mr.  Benson. 

2d.  The  charter-parties  of  the  vessels : 

Cyrus^  257  tons,  chartered  at  San  Francisco,  on  the  3d  September, 
at  $17  per  ton; 

Helen  Brooks,  464  tons,  chartered  at  San  Francisco,  on  the  3d  Sep- 
tember, at  |17  per  ton  ; 

Emily  Taylor,  387  tons,  chartered  at  San  Francisco,  on  the  3d  Sep- 
tember, at  $18  per  ton  ;  and 

Tartar,  380  tons,  chartered  at  San  Francisco,  on  the  3d  September, 
at  |18  per  ton,  will  also  be  endorsed  by  Mr.  Benson  and  fulfilled  by 
F.  Barreda  &  Brother,  provided  that  the  captains  may  agree  to  come 
to  Hampton  Roads  for  orders  to  discharge  m  any  port  of  the  United 
States  south  of  Gape  Ann,  instead  of  going  to  England,  as  per  charter- 
parties,  and  to  load  at  the  Chincha  islands  ;  as  per  article  1st,  and 
also  provided  that,  from  the  investigation  to  be  made  at  San  Fran- 
cisco by  the  agent  of  the  Peruvian  government,  it  may  appear  that 
the  said  charter-parties  were  signed  by  the  agent  of  Mr.  Benson  before 
he  could  receive  orders  suspending  his  authorization  to  charter,  and 
dated  on  the  25th  of  August. 

3d.  With  the  view  of  giving  to  Mr.  Benson  all  possible  facilities  to 
obtain  from  the  owners,  agents,  or  captains  of  the  vessels  he  has 
chartered  the  change  of  place  to  load,  asked  for  per  articles  1st  and 
2d,  F.  Berreda  &  and  Brother,  acting  under  instructions  from  the 
Peruvian  minister,  offer  to  despatch  the  said  vessels  direct  from  one  of 
the  Chincha  islands,  from  San  Lorenzo  islands,  or  Callao,or  from  Paita, 
or  the  Lobos  islands,  (where  they  may  arrive  or  call  for  orders,)  and 
from  the  said  Chincha  islands  direct  to  the  United  States,  as  per 
charter-parties. 

4th.  The  following  vessels,  said  to  have  been  chartered  by  Mr. 
Benson  before  the  25th  of  August,  and  not  included  in  the  list  above 
mentioned,  will  be  taken  up  and  loaded  by  F.  Barreda  &  Bro.  under  the 
same  conditions,  (say  at  the  Chincha  islands  for  the  United  States,) 
provided  that  Mr.  Benson  presents  satisfactory  proofs,  of  legal  force, 
about  the  legality  of  the  charter-parties^  (say  the  declaration  under 
oath  from  agent,  witnesses  of  character,  as  required  by  F.  Barreda  & 
Bro.  in  their  letter  of  2d  instant.) 

Bemittance,  674  tons,  chartered  in  New  York,  on  the  21st  of  Au- 
gust, at  sixteen  dollars  per  ton. 

W.  H.  Harbeck,  872  tons,  chartered  in  New  York,  on  the  21st  of 
August,  at  sixteen  dollars  per  ton. 

Bealm,  647  tons,  chartered  in  New  York,  on  the  21st  of  August,  at 
sixteen  dollars  per  ton. 

A.  M.  Lawrence,  600  tons,  chartered  in  New  York,  on  the  21st  of 
August,  at  seventeen  dollars  per  ton. 

Element,  450  tons,  chartered  in  New  York,  on  the  16th  of  August, 
at  seventeen  dollars  per  ton. 
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Alert,  764  tons,  chartered  in  New  York,  on  the  2l8t  of  July,  at  six- 
teen dollars  per  ton. 

Olivia,  650  tons,  chartered  in  New  York,  on  the  14th  of  August,  at 
fifteen  dollars  and  seventy-five  cents  per  ton. 

Chimborazo,  900  tons,  chartered  in  New  York,  on  the  14th  of  Aug- 
ust, at  fifteen  dollars  and  seventy-five  cents  per  ton. 

Bochambout,  900  tons,  chartered  in  New  York,  on  the  13th  ot 
August,  at  fifteen  dollars  and  seventy-five  cents  per  ton. 

Emma  Lincoln,  300  tons,  chartered  in  New  York,  on  the  13th  of 
August,  at  fifteen  dollars  and  seventy-five  cents  per  ton. 

Muscongus^  669  tons,  chartered  in  New  York,  on  the  16th  of  July, 
at  sixteen  dollars  per  ton. 

Montreal,  392  tons,  chartered  in  New  York,  on  the  18th  of  August, 
at  sixteen  dollars  per  ton. 

Paragon,  900  tons,  chartered  in  New  York,  on  the  13th  of  August, 
at  sixteen  dollars  per  ton. 

N.  H.  Wolf,  449  tons,  chartered  in  New  York,  on  the  26th  of  July, 
at  sixteen  dollars  per  ton. 

St.  Andrews,  288  tons,  chartered  in  New  York,  on  the  27th  of  July, 
at  sixteen  dollars  per  ton. 

B.  L.  Harriman,  645  tons,  chartered  in  New  York,  on  the  30th  ot 
July,  at  sixteen  dollars  per  ton. 

Charles  Holmes,  792  tons,  chartered  in  New  York,  on  the  26th  of 
July,  at  sixteen  dollars  per  ton. 

Henry  Harbeck,  398  tons,  chartered  in  New  York,  on  the  14th  of 
August,  at  sixteen  dollars  per  ton. 

Colonel  Catts,  782  tons,  chartered  in  New  York,  on  the  12th  of 
August,  at  sixteen  dollars  per  ton. 

^public,  792  tons,  chartered  in  New  York,  on  the  12th  of  August, 
at  sixteen  dollars  per  ton. 

Elvira  Harbeck,  349  tons,  chartered  in  New  York,  on  the  16th  of 
August,  at  sixteen  dollars  per  ton. 

Plymouth,  425  tons,  chartered  in  New  York,  on  the  19th  of  August, 
at  sixteen  dollars  per  ton. 

Ticonderoga,  1,072  tons,  chartered  in  New  York,  on  the  17th  of 
August,  at  sixteen  dollars  per  ton. 

St.  Thomas,  714  tons,  chartered  in  New  York,  on  the  16th  of  Aug- 
ust, at  sixteen  dollars  per  ton. 

5th.  F.  Barreda  &  Brother  will  pay  to  these  vessels,  transferred  by 
Mr.  Benson,  the  freight  as  stipulated  per  charter-parties;  and  the  dif- 
ference between  the  rate  therein  agreed  and  that  of  twenty  dollars,  as 
allowed  by  the  Peruvian  minister,  will  be  paid  to  Mr.  Benson,  on  the 
same  terms  as  to  the  vessels',  with  deduction  of  five  per  cent,  commi*- 1 
sion  on  the  total  amount  of  freight  at  twenty  dollars  that  Mr  Benson  ' 
agrees  to  pay  to  the  said  F.  Barreda  &  Brother. 

6th.  It  is  hereby  stipulated  and  agreed  that  the  endorsement  of  Mr. 
Benson  will  be  void  and  without  effect  for  those  charter-parties  o 
vessels  whose  captains,  under  any  pretence,  may  refuse  to  fulfil  them 
or  to  change  the  place  of  loading,  as  required  in  this  agreement.  Th 
said  charter-parties,  with  copy  of  protest  of  the  agent  of  F.  Barreda  6 
Brother,  to  be  returned  to  Mr.  Benson  without  any  responsibility  t 
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F.  Barreda  &  Brother  for  the  endorsement  now  made,  or  for  any  of 
the  conditions,  stipulations,  or  allowances  made  to  Mr.  Benson  or  to 
the  vessels  hy  the  said  F.  Barreda  &  Brother,  on  their  name  or  on 
that  of  those  they  represent  in  this  present  agreement ;  as  it  is  un- 
derstood that  this  arrangement,  with  all  its  conditons,  stipulations,  and 
allowances,  has  been  made,  is  to  be  considered,  and  will  be  executed, 
only  with  reference  to  and  for  those  vessels  whose  captains  may  be 
willing  to  carry  into  effect  fully  and  strictly  the  charter-parties  made 
with  the  said  A.  G.  Benson,  or  his  agents,  and  the  alterations  herebv 
mentioned  and  agreed  between  the  said  Benson  and  F.  Barreda  & 
Brother,  in  accordance  with  and  fulfilment  of  the  offer  made  by  the 
Peruvian  minister  in  the  name  of  the  Peruvian  government. 

Tth.  It  is  understood  that  Mr.  Benson  shall  have  the  right  of  claim- 
ing the  penalties  stipulated  in  the  charter  parties,  or  to  be  claimed  on 
them,  from  those  vessels  whose  charter-parties  may  be  returned  to  him 
by  F.  Barreda  &  Brother  in  accordance  with  the  preceding  articles,  as 
the  noD- validity  of  the  endorsement  leaves  to  him  all  the  rights,  priv- 
ileges, and  responsibilities  of  his  engagement. 

In  testimony  thereof,  the  parties  have  signed  four  copies  of  this 
agreement  made  at  Baltimore  on  the  8th  of  January,  1853. 

F.  BARREDA  &  BRO. 


Mr.  Clay  to  Mr.  Everett. 

[No.  137.]  Legation  of  thb  Unftbd  States, 

Lima,  March  25,  1853. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  despatch  No. 
36  from  the  department,  dated  the  9th  ultimo,  transmitting  a  copy  of 
a  letter  addressed  by  Mr.  A.  G.  Benson,  of  New  York,  to  the  Presi- 
dent, and  of  one  addressed  to  the  Peruvian  minister,  both  relating  to 
the  subject  of  freighting  certain  vessels  with  guano,  under  the  ar- 
rangement entered  into  between  the  representative  of  Peru  and  the 
government  of  the  United  States. 

The  vessels  referred  to  by  Mr.  Benson  are  the  barque  Golden  Era, 
the  barque  J.  W.  Paige,  ship  Berlin,  and  ship  Defiance.  All  of  these 
vessels  are  comprised  within  the  terms  of  the  arrangement,  and  I  pre- 
sume there  will  be  no  difficulty  in  their  case,  so  far^  at  least,  as  the 
two  governments  are  concerned. 

The  Golden  Era  arrived  at  Callao  early  in  last  November^  and  was 
chartered  at  the  rate  of  sixteen  dollars  a  ton -by  the  agents  of  the 
Peruvian  government.  Nevertheless,  when  the  news  of  the  arrange- 
ment between  the  two  governments  was  received,  the  minister  of  for- 
eign affairs,  upon  my  application,  ordered  the  charter  to  be  amended, 
so  aR  to  give  the  charterer  the  increased  sum  of  twenty  dollars  a  ton 
instead  of  sixteen,  although  the  vessel  had  already  sailed  for  the 
islands  of  Chincha. 

The  captain  of  the  J.  W.  Paige  protested  against  the  charter  origi- 
nally entered  into  with  Mr.  Benson,  but  I  am  told  he  made  use  of  Mr. 
Benson's  name  to  obtain  the  higher  rate  of  twenty  dollars  per  ton. 
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The  Berlin  and  the  Defiance  have  not  arriTed  as  yet  at  Callao,  buf 
willy  I  have  no  doubt,  receive  the  higher  rate  from  the  agents. 

It  appears  to  me  that  the  interference  of  the  government  of  the 
United  States  can  be  claimed  in  behalf  of  those  vessels  only  so  far  as 
may  be  necessary  to  secure  to  them  a  freight  of  twenty  dolkirs  per  ton 
from  the  Peruvian  government;  and  that  any  dispute  whicn  may 
arise  between  Mr.  Benson  and  the  owners  of  the  vessels,  as  to  who  ia 
entitled  to  receive  the  benefit  of  the  higher  rate  of  freight^  should  be 
arranged  by  them^  either  amicably  or  by  a  resort  to  a  court  of  justice 
in  the  United  States.  It  cannot  be  expected  that  the  government 
should  take  judicial  cognizance  of  the  transactions. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 

Hon.  Edward  Everett, 

Secretary  of  State, 


Mr.  Clay  to  the  Secretary  of  State. 

[No.  141.]  Legation  of  the  United  States, 

Lima,  April  11,  1853. 

Sir  :  Despatch  No.  39,  from  the  department,  dated  February  24th, 
together  with  the  documents  accompanying  it,  have  been  received  at 
this  legation. 

The  observations  made  by  Mr.  William  Miles,  in  his  letter  of  the 
14th  of  February,  in  reference  to  the  vessels  chartered  by  Mr.  Benson 
to  take  guano  from  the  Lobos  islands  are,  in  the  main,  correct ;  but 
he  is  mistaken  in  stating  that  '^  Mr.  Clay  and  Mr.  Tirade  constitute 
a  commission,  before  whom  the  facts  and  charter  party  of  every  yenel 
must  be  laid  before  loading.  They  consult  Mr.  William  Foster, 
(Alsop  &  Go.,)  whose  opinion  is,  no  doubt,  always  adopted." 

No  regular  commission  exists,  and  the  interference  of  Mr.  Tirade 
and  myself  has  been  limited  to  those  cases  in  which  the  agents  of  the 
Peruvian  government,  Messrs.  Barreda  &  Co.,  did  not  think  them- 
selves competent  to  decide.  There  has  been  no  difficulty  connected 
with  any  vessel  chartered  or  sent  by  Mr.  Benson  to  load  guano  at  the 
Lobos  islands,  except  the  ''Sarah  Chase."  In  that  case,  the  Peru- 
vian minister  of  foreign  affairs  did  not  think  that  the  government  was 
obliged,  under  the  arrangement  made  at  Washington,  on  the  19th  of 
November  last,  to  take  mr  its  account  the  stores  and  other  articles 
of  her  cargo  not  generally  used  in  working  guano.  I  agreed  with 
him  in  that  opinion,  but  suggested  to  him  that^  as  the  amount  of  the 
invoice  did  not  exceed  ten  thousand  dollars,  and  the  articles  could  be 
used  in  the  Peruvian  navy,  it  would  save  trouble  with  Mr.  Benson 
and  his  agent  if  the  government  agreed  to  take  them  at  a  fair  valua- 
tion. The  President  has,  consequently,  directed  the  minister  of 
finance  to  issue  an  order  to  that  effect  to  the  guano  agents  of  the 
Peruvian  government.  A  copy  of  the  decree,  and  of  the  note  from 
Mr.  Tirade,  communicating  the  same  to  me,  are  enclosed  herewith. 

I  have  also  the  honor  to  enclose  a  copy  of  a  decree,  dated  the  2l8t 
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of  Febrnary  last,  approving  the  agreement  entered  into  between  A- 
G.  Benson  and  Messrs.  F.  Barreda  &  Co.,  the  agents  of  the  Peruvian 
government,  in  Baltimore,  of  the  8th  of  January  last,  in  virtue  of 
which,  the  charter-parties  of  the  vessels  engaged  by  the  former  to 
take  guano  from  the  Lobes  islands  were  endorsed  over  to  the  said 
agent. 

I  transmitted  a  copy  of  the  agreement,  with  despatch  No.  136,  dated 
the  26th  ultimo.  And  here  it  may  be  observed,  that  the  discussion 
of  the  title  to  the  Lobos  islands  has  proved,  in  the  end,  advantageous 
to  Peru  ;  as  without  the  vessels  chartered  by  Mr.  Benson,  there  would 
not  have  been  sufficient  ships  to  carry  one-half  the  quantity  of  guano- 
required  for  the  consumption  in  the  United  States.  The  agents  of 
the  Peruvian  government  are  now  chartering  transient  vessels  at 
twenty  dollars  the  ton  to  carry  guano  to  that  market,  and  I  have 
been  informed  by  Mr.  Barreda  that  he  shall  not  be  able  to  send 
forward  enough  to  meet  the  demand  for  the  article. 

It  is  satisfactory,  therefore,  to  believe  that  no  losses  will  accrue  to 
any  one  from  the  Lobos  island  question. 

1  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  EANDOLPH  CLAY. 

Hon.  Skcreiaby  of  State. 


[Translation.] 

Lima,  Marck  30, 1853. 

Notwithstanding  that,  as  you  are  aware,  the  government  is  not 
obliged,  by  the  arrangement  concluded  at  Washington  on  the  18th  of 
November  last,  to  take  more  articles  out  of  those  brought  by  vessels 
chartered  by  Mr.  Benson  than  such  as  are  intended  to  be  used  in 
working  guano,  yet,  in  consideration  of  the  reason  stated  in  the  decree 
which  I  have  tne  honor  of  communicating  to  you,  it  has  determiritd 
to  take  those  which  remain  from  the  invoice  of  the  ''Sarah  Chase" 
and  are  in  the  public  stores. 

This  measure  which  the  government  has  taken,  with  the  assurance 
that  it  was  not  obliged  to  do  so,  and  solely  out  of  considerations  of  an 
economical  character,  without  the  power  of  taking  this  as  a  rule  for 
any  other  case,  I  hope  you  will  not  fail  to  appreciate  as  a  mark  of  at- 
tention to  the  interests  of  American  citizens  of  a  condescending 
character  on  the  part  of  the  government,  yet  sufficient  to  explain  it» 
spirit  of  consideration. 

In  order  that  you  may  not  be  kept  from  a  due  knowledge  of  thia 
resolution,  I  have  the  honor  of  communicating  the  same  to  you,  sub- 
Bcrbing  myself,  in  the  meanwhile,  with  the  highest  consideration,  your 
obedient  servant, 

JOS^.  MAN'L  TIBADO. 
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DECBEE. 

LoiA,  March  30, 1853. 
To  the  Minister  of  StcUe/or  Financial  Affairs: 

The  government  has  examined  the  list  of  articles  deposited  at  the 
custom-house,  brought  by  the  barque  ^^  Sarah  Chase/'  and  which,  as 
it  is  understood,  are  now  reduced  to  the  number  specified  in  the  sab- 
joined  list.  It  is  evident  that  the  greater  part  of  these  articles  are 
not  included  in  the  arrangement  which  our  minister  plenipotentiarj 
mfiuie  in  Washington  on  the  18th  of  November  last;  seeing  that,  by 
this  arrangement,  the  government  is  only  obliged  to  take,  at  their 
Just  valuation,  such  articles  as  are  necessary  for  working  guano.  But 
inasmuch  as  there  are  some  articles  which  may  be  used  by  the  navy,  the 
same  may  be  taken  at  a  just  valuation  merely  for  the  convenience  of 
the  service,  an  appraiser  being  appointed  on  the  part  of  the  captain 
of  the  ''Sarah  Chase,"  and  another  by  the  state. 

Thus,  then,  H.  E.  directs — First.  That  the  articles  contained  in  the 
enclosed  list  shall  be  valuated  in  this  manner,  and  with  the  concur- 
rence of  the  captain  of  the  ''Sarah  Chase,"  as  it  has  been  stated. 
Secondly.  That  the  articles  marked  /shall  be  deposited  in  the  naval 
stores  for  the  service  of  the  vessels  of  the  navy.  Thirdly.  That  the 
remainder,  having  no  marks,  shall  be  definitely  sold  on  account  of  tbe 
state,  in  order  to  avoid  the  difficulties  which  would  attend  the  retora- 
ing  of  such  small  articles ;  and  fourthly,  that  the  whole  of  the  invoice, 
after  the  same  has  been  valuated  as  heretofore  mentioned,  shall  be  a^ 
counted  for  to  the  captain  of  the  "Sarah  Chase."  I  have  the  honor 
of  communicating  this  to  you  by  supreme  order,  requesting  that  yoa 
will  be  pleased  to  issue  the  proper  instructions  to  the  house  of  Barreda 
A  Bro.     God  preserve  you. 

JOSE  MAN'L  TIRADO. 

True  copy.  FELIPE  BARRIGA  ALBAVEZ, 

Chief  Clerk. 


[Translation.] 

Decree  of  the  President  o/Peru^  ratifying  the  agreement  between  A.  G, 
Benson  and  Barreda  d  Co.  of  the  Sth  January ^  1853. 

LniA,  Febmary  21,  1853. 
Having  considered  the  agreement  entered  into  by  Barreda  &  Bro- 
ther, under  instructions  from  the  plenipotentiary  of  Peru  at  Wash- 
ington, said  agreement  is  approved  ;  and  in  consideration  that  by  the 
charter  contracts  the  charges  and  expenses  and  port  duties  were 
chargeable  to  the  charter-parties,  A.  G.  Benson,  and  now,  by  the 
endorsement  of  the  former,  appertain  to  the  government,  the  nun- 
ister  of  finances  will  direct  what  is  proper,  both  in  order  to  carry  out 
the  conditions  of  this  agreement,  as  well  as  to  prevent  the  levying  of 
tonnage  and  port  duties  upon  vessels  mentioned  in  the  subjoined  lists, 
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and  which  shall  belong  to  the  category  of  those  ressels  entitled  to 
enjoy  such  concessions. 

The  aforesaid  minister  of  finances  shall  moreover  give  proper  orders 
for  the  payment  of  the  expenses  of  port  agency  at  the  Chincha  islands, 
with  the  understandiD|t  that  by  such  agency  and  commission  for  the 
despatch  of  vessels  at  the  Chincha  islands  the  government  shall  not 
pay  more  than  the  sum  of  one  hundred  dollars  for  each  of  the  vessels 
alluded  to  in  this  agreement,  which  shall  finally  be  despatched  at  the 
Chincha  islands. 

Reply  to  the  minister  plenipotentiary. 

[Signature  of  8.  £.  Tirado.] 


i6r.  Clay  to  Mr.  Maroy. 

[No«  146.]  Leqatiok  of  iiib  UNrrsD  S^atbb^ 

lAma^  May  20,  1853. 

Sib  :  I  have  the  honor  to  transmit  to  you  translations  of  a  note 
from  the  minister  of  foreign  affairs,  and  of  a  decree  of  the  president 
of  Peru,  dated  May  7th,  concerning  the  ^^Alioth"  and  ^'Hampden/' 
chartered  by  A.  G.  Benson  on  the  29th  of  May  and  22d  of  July,  1862, 
to  load  with  guano  at  the  islands  of  Lobos ;  the  charter  parties  of 
which  were  endorsed  over  to  Messrs.  Barreda  &  Brother,  agents  of 
the  Peruvian  government,  under  agreement  made  between  Mr.  Ben- 
son and  that  house.  The  captains  of  the  said  vessels^  having  pro- 
tested the  charter  parties  made  with  Mr.  Benson,  received  others  from 
Barreda  &  Brother,  of  Lima,  under  a  clause  in  the  agreement  between 
the  parties^  that  Messrs.  Barreda  &  Brother  were  not  to  be  responsible 
in  case  the  captains  refused  to  fulfil  the  charter  parties  endorsed  to 
them.  The  Peruvian  government,  to  secure  itself,  has  directed  the 
agents  to  give  the  new  charter  parties  under  protest,  and  notified  me 
accordingly. 

As  the  arrangement  made  between  Mr.  Benson  and  Barreda  & 
Brother,  on  the  8th  of  January  last,  was  a  matter  of  private  agree- 
ment in  which  the  United  States  were  not  consulted,  the  government 
is  not  accountable  for  any  losses  that  Mr.  Benson  may  sustain  by  tho 
refusal  of  the  captains  to  fulfil  the  charter  parties  made  by  him,  nar- 
ticularly  as  the  reruvian  government  has  in  no  instance  refused  to 
conform  to  the  agreement  made  at  Washington  on  the  19  th  of  No- 
vember, 1852.  All  questions  between  the  parties  interested  in  the 
vessels  being  subject-matter  for  a  court  of  justice,  and  not  for  the 
intervention  of  the  government.  I  stated  in  my  answer  to  Mr. 
Tirado,  dated  the  14th  instant,  that  ^<the  United  States  cannot  assume 
any  responsibility  in  the  premises." 

Thirteen  of  the  twenty  vessels,  mentioned  in  the  list  annexed  to 
despatch  No.  30  from  the  department,  have  arrived  and  have  gone  to 
the  islands  of  Chincha  for  guano. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 

lion.  William  L.  Marct, 

Secretary  of  State, 

Rep.  Com.  397 13 
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[TVaoilation.] 

Lima,  May  1^  1863. 

Messrs.  Barreda  &  Brother  have  represented  that  the  vessels  '^  Ali- 
oth  "  and  ^*  Hampden,"  included  in  the  list  of  vessels  whose  charter 

Erties  were  endorsed  by  Benson  &  Co.  to  the  consignees  of  guano  in 
Itimore,  in  virtue  of  the  agreement  concerning  the  charter  parties, 
to  take  that  article  from  the  islands  of  Lobos,  having  arrived  at 
CSallao,  the  captains  ( f  the  said  vessels  refuse  to  comply  with  the  said 
charter  parties,  and  that,  in  consequence  of  such  refusal,  those  vesaeli 
have  been  newly  chartered  for  account  of  the  government,  at  the  cur- 
rent rate  of  the  market.  His  excellency  the  President,  in  view  of 
this  representation,  has  issued  the  decree,  a  copy  of  which  I  have  the 
honor  to  enclose  to  you  for  ^our  information. 

I  repeat  to  you  the  sentiments  of  consideration  and  respect  with 
which  I  am,  sir,  your  obedient  servant, 

J0S6  MANUEL  TIRADO. 


[TcaDslaiton.] 

Decree. 

Lima,  May  7,  1853. 

In  virtue  of  the  agreement  made  in  the  United  States,  under  au- 
thority of  the  minister  of  the  republic,  the  obligation  to  freight  for 
account  of  the  6rm  of  '^  Benson"  ceases,  in  case  the  captains  reinse 
to  submit  to  that  agreement ;  communicate  the  contents  of  this  note 
to  the  minister  in  the  United  States,  and  approve  the  measures  taken 
by  the  house  of  Barreda  &  Brother,  in  virtue  of  its  having  chartered 
the  vessels  referred  to  in  this  note  ;  in  that  it  has  acted,  consalting 
not  only  the  national  interest,  but  also  that  of  the  United  States,  for 
whose  markets  it  is  necessary  to  provide  guano,  making  use  of  the 
vessels  which  offer  themselves,  without  the  rights  of  the  firm  of  Ben- 
son being  thereby  prejudiced,  but  rather  favored  ;  seeing  that  if  they 
have  any,  in  such  cases,  they  can  proceed  against  the  captains  who 
have  refused  to  carry  out  the  charter  parties,  for  account  of  that  firm, 
and  against  the  sums  of  money  which,  under  the  new  charter  parties, 
are  to  be  i>aid  to  the  house  of  Barreda  &  Brother ;  the  responsibilitj 
of  the  government,  on  the  other  hand,  being  ended  as  far  as  th(^ 
vessels  are  concerned,  and  all  legal  proceedings  being  fulfilled  by  the 
protest  made  by  the  house  of  Barreda  &  Brother;  communicate  this, 
also,  to  the  minister  of  the  United  States  in  this  capital,  and  tran- 
scribe it  for  the  ministry  of  finance. 

Signed  by  his  excellency,  

TIRADO. 
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Lima,  May  14, 1853. 

I  had  the  honor  to  receive,  on  the  11th  instant,  the  note  that  your 
excellency  addressed  to  me  on  the  7th,  enclosing  a  decree  of  the  Pera- 
▼ian  government  of  the  same  date.  From  the  note  referred  to,  it 
appears  that  the  captains  of  the  ^^  Alioth  "  and  '^  Hampden,"  having 
rerused  to  fulfil  the  charter  parties  of  those  vessels  made  by  A*  G. 
Benson  &  Co.  and  endorsed  over  to  Messrs.  Barreda  &  Brother,  of 
Baltimore,  they  have  been  rechartered  by  the  agents  of  the  Peruvian 

government  in  Lima,  to  take  guano  for  its  account  from  the  islands  of 
hincha,  after  havine  protested  against  the  said  captains;  which  pro- 
ceedings of  Messrs.  Barreda  &  Brother  have  been  approved  by  the 
decree  above  mentioned. 

The  United  States  not  having  been  previously  consulted  by  any  of 
the  parties  to  the  agreement  made  between  Messrs.  Barreda  &  Brother, 
of  Baltimore,  and  A.  G.  Benson  on  the  8th  of  January  last,  under 
authority  from  the  diplomatic  agent  of  Peru,  at  Washington,  all 
questions  which  may  arise  under  the  said  agreement  must,  conse- 
quently, be  arranged  between  the  parties  interested  therein  without 
the  interference  of  the  government  of  the  United  States,  as  it  cannot 
assume  any  responsibility  in  the  premises. 

I  remain,  with  the  assurance  of  my  most  distinguished  consideration, 
your  excellency's  most  obedient  servant, 

J.  RANDOLPH  CLAY. 


Lima,  May  14,  1853. 

From  information  received  at  this  legation  it  appears  that  the  ship 
'^  Defiance,"  now  loading  with  guano  at  the  islands  of  Chincha,  was 
chartered  by  Messrs.  Jones  &  Johnson,  of  New  York,  to  A.  G.  Ben- 
son, on  the  19th  of  July,  1852,  to  take  guano  from  the  islands  of 
Lobos ;  and  that,  subsequently,  Messrs.  Jones  &  Johnson,  being  ap- 
prehensive that  the  said  vessel  would  not  be  permitted  by  the  Peru- 
vian government  to  load  for  account  of  Mr.  Benson,  made  a  second 
charter  of  the  vessel  to  Messrs.  Barreda  &  Brother,  of  Baltimore. 
As,  however,  the  "Defiance"  sailed  from  New  York  within  the 
dates  specified  in  the  arrangement  made  between  the  United  States 
and  Peru,  at  Washington,  on  the  19th  of  November  last,  and  there*- 
fore  can  be  admitted  to  c  irry  out  the  original  charter  made  between 
the  owners  and  A.  G.  Benson,  I  have  the  honor  to  request,  in  the 
interests  of  the  parties  concerned,  that  your  excellency  will  cause  the 
necessary  orders  to  be  issued,  so  that  the  cargo  of  guano  taken  by  the 
ship  Defiance  shall  be  considered  as  ^iven  to  her  under  the  charter 
made  by  Messrs.  Jones  &  Johnson  with  A.  G.  Benson,  and  that  the 
subsequent  charter  of  Messrs.  Barreda  &  Brother,  of  Baltimore,  be 
cancelled. 

I  take  pleasure  in  renewing  to^our  excellency  the  assurance  of  my 
most  distinguished  consideration, 

J.  RANDOLPH  CLAY. 
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Mr.  Marcy  to  Mr.  Clay* 

^[No.  8.]  Dbpaktmbnt  o?  Statb, 

Washington^  November  23, 1863. 

Sir:  I  tranfimit,  herewithy  a  volumiDous  series  of  papers,  originalB, 

rand  transcripts,  a  list  of  which  is  subjoined,  in  support  of  a  clairo  pre- 

>  sented  by  Mr.  A.  G.  Benson,  of  New  York,  against  the  repnblic  of 

Peru,  for  indemnity  for  losses  which  he  alleges  he  has  sustained  in 

•  consequence  of  the  violation,  as  he  states,  by  the  agents  of  that  go- 
vernment of  the  agreement  entered  into  between  the  minister  of  that 
republic  and  my  predecessor  on  the  17th  of  November  last,  and  also  of 

•  certain  private  agreements  made  between  Mr.  Benson  and  the  afore- 
said Peruvian  agents  at  subsequent  periods. 

Your  knowledge  of  the  complications  involved  in  these  transactions, 
4ind  indeed  of  the  whole  case,  from  its  inception  to  this  moment,  are 
^^^nsiderations  which  have  induced  the  reference  of  this  claim  to  your 
management. 

The  department  cannot,  with  the  information  it  possesses,  express 
.an  intelligent  opinion  upon  the  justice  of  Mr.  Benson's  claims.  The 
.government  of  the  United  States  looks  to  Pern  for  the  faithful  fulfil- 
ment of  the  agreement  of  November.  That  agreement  was  explicit 
-and  decisive^  and  Mr.  Benson  is  justly  entitled  to  all  the  advantages 
^conceded  by  it. 

It  is  not  doubted  that  you  will  succeed  in  making  such  an  arrango- 
tnent  as  will  be  just  and  acceptable  to  all  parties  concerned. 

Your  despatches  to  No.  Ifi6,  inclusive,  have  been  received. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

W.  L.  MARCY. 

JoBN  Randolph  Clat,  Esq.,  Ac.^  (£o.,  ike* 


List  of  papers  transmitted. 

A.  Captain  J.  C.  Jewett  to  Secretary  of  State,  (copy,)  June  2, 1852. 

B.  Mr.  Webster  in  reply,  (copy,)  June  5. 

C.  Copies  of  letters  to  and  Irom  Secretary  of  State. 

D.  Copy  of  orders,  &c.,  from  Brigadier  General  Densteen,  October 
18,  1852,  to  Captain  Calebs. 

E.  Captain  Calebs  to  Mr.  Benson,  December  13,  1852,  (copy.) 

F.  Same  to  captains  of  Benson's  vessels,  (copy.) 

G.  R.  W.  Trundy's  affidavit,  original,  November  1,  1853. 
II.  Copy  of  J.  C.  Jewctk's  affidavit,  October  18. 

I.    Copy  of  R.  W.  Trundy's  affidavit,  October  18. 
K.  List  of  vessels,  tonnage,  &c. 

Letter  from  Samuel  F.  Tracy  to  A.  G.  Bensoni  November  7,  1H5*>, 
origina  . 
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Mr.  Clay  to  Mr.  Marcy. 

[No.  205.]  Legation  of  the  TTnited  States^ 

Limaj  June  1,  1854. 

Sir  :  Ader  the  arrangement  entered  into  between  the  Secretary  of 
State  and  the  Peruvian  minister  at  Washington,  on  the  ITth  of 
iNovember,  1852,  it  might  have  been  supposed  that  the  government 
of  the  United  States  would  not  have  been  troubled  with  any  further 
claims  from  the  parties  engaged  in  the  expedition  fitted  out  to  take 
guano  from  the  Lobos  islands.  The  United  States  hfiul  formally  re- 
cognized the  title  of  Peru  to  them,  and  the  Peruvian  government 
engaged  that  its  agents  should  take,  at  the  rate  of  twenty  dollars  per 
ton,  the  vessels  chartered,  within  a  certain  date,  by  A.  G.  Benson  and 
others. 

That  the  arrangement  was  considered  very  satisfactory  by  the  Sec- 
retary of  State  will  be  seen  by  referring  to  despatch  No.  33,  addressed 
to  me,  on  the  18th  of  November,  1852,  in  which  he  says:  "The 
arrangement  made  is  believed  to  be  not  merely  the  best  that  could  be 
made  for  the  owners  and  charterers  of  the  vessels,  but  positively  a 
good  one.  Inasmuch,  however,  as  speculators,  disappointed  in  their 
extravagant  expectations  of  immense  profit,  may  be  induced  to  raise  a 
popular  clamor  against  it,  I  shall  be  glad  to  be  informe<l  by  you  of 
any  facts  which  may  tend  to  show,  which  I  have  no  doubt  is  the  case, 
that  the  settlement  is  really  a  good  one  for  them." 

And  so,  undoubtedly,  it  was  ;  for  neither  Mr.  Benson  nor  his  asso- 
ciates in  the  business  were,  in  my  opinion,  entitled  to  much  considerar 
tion  on  the  part  of  the  Peruvian  government,  because  the  vessels 
chartered  by  them  were  fitted  out  to  take  the  property  of  a  nation 
with  which  the  United  States  were  at  peace,  and  from  islands  closed 
for  many  years,  by  successive  decrees,  to  foreign  and  native  vessels, 
and  any  that  might  go  there  were  liable  to  confiscation.  If  the  Peru- 
vian government  had  refused  to  enter  into  an  arrangement,  and  seized 
the  vessels  chartered  by  Mr.  Benson  when  they  arrived  at  the  Lobos, 
it  would  have  been  difficult  for  the  United  States,  under  the  principles 
of  international  law,  justly  to  have  prevented  their  condemnation. 

Notwithstanding  the  specious  narrative  with  which  Mr.  Benson 
commences  his  letter  to  you,  dat^d  the  15th  of  November,  1853,  and 
the  voluminous  documents  he  exhibits,  I  think  that  an  examination 
into  the  facts  connected  with  his  case  will  show  that  the  Peruvian 
government  has  fulfilled  the  stipulations  of  the  arrangement  of  the 
17th  of  November,  1852. 

My  oinnion  of  Mr.  Benson's  Lobos  island  expedition  is  expressed  in 
despatch  No.  117,  dated  November  11,  1852,  and  all  the  transactions 
which  have  since  taken  place  in  connexion  therewith  have  served  to 
confirm  it. 

The  hastily  formed  ideas  and  statements  of  certain  British  subjects 
and  of  the  British  press,  to  which  Mr.  Benson  lefers,  do  not,  as  it 
appears  to  me,  give  the  least  force  or  color  to  his  claim.  Nor  does 
the  letter  of  the  Secretary  of  State,  (Mr.  Webster,)  of  the  5th  of  June, 
1852,  in  reply  to  that  addressed  to  him  by  Captain  Jewett,  on  the  2d 
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of  that  month,  afford  any  srounds  for  Mr.  Benson  to  claim  dami^es 
from  the  United  States,  and  most  certainly  none  upon  which  to  bring 
forward  a  claim  against  Pern. 

In  examining  into  the  validity  of  Mr.  Benson's  pretensions,  the  fact 
that  the  Lobos  islands  had  for  ages  formed  an  integral  part  of  the 
territories  of  Pern  should  not  be  lost  sight  of.  They  lie  in  the  direct 
line  of  navigation  between  the  ports  of  Peru  and  the  Ecuador,  so  that 
vessels  sailing  from  Callao  for  Payta  or  Guayaquil  rarely  miss  making 
the  Lobos  islands.  Any  one,  therefore,  the  least  conversant  with  the 
geography  of  the  Pacific  ocean  must  have  known  that  the  islands 
were  Peruvian;  and  I  have  always  thought  that  Captain  Jewett, 
when  he  addressed  the  letter  to  Mr.  Webster^  on  the  2d  June,  1852, 
was  fully  aware  that  the  Lobos  were  Peruvian  property.  His  letter 
is  so  worded  as  to  convince  me  that,  under  the  pretence  of  seeking 
for  information,  his  real  intention  was  to  lead  the  Secretary  of  State 
to  express  an  opinion  which  could  be  afterwards  turned  against  the 
government. 

Captain  Jewett  says  that,  having  recently  returned  from  the 
Pacific,  wher^  with  other  shipmasters  he  '' should  have  proceeded  to 
the  islands  of  Lobos,  adjacent  to  the  coast  of  South  America,"  &c. 

Had  he  said  ''  adjacent  to  the  coast  of  PerUy"  the  Secretary  would 
probably  have  examined  more  closely  into  the  matter  before  retaming 
an  answer.  But  whether  Messrs.  Benson  and  Jewett  were  ignorant 
or  not  of  the  fact  that  the  Lobos  have  formed  part  of  the  Peruvian 
territories  from  time  immemorial,  it  is  clear  that  the  vessels  sent 
there  were  engaged  in  an  unlawful  trade.  And  if  they  were  led  into 
it  by  the  declaration  of  the  Secretary  of  State  that  their  enterprise 
would  be  protected  by  the  Pacific  squadron,  their  claim,  if  they  have 
any,  is  against  the  government  of  the  United  States  and  not  against 
Peru. 

With  respect  to  the  fitting  out  of  the  bark  "Sarah  Chase,"  with 
materials  and  laborers  necessary  for  the  founding  and  sustaining  a 
colony  for  two  years  on  the  Lobos,  for  the  purpose  of  loading  goano, 
it  is  to  be  observed  that  the  vessel's  whole  cargo,  landed  at  Callao, 
according  to  the  inventory  deposited  in  the  legation,  amounted  onlj 
to  |9,837  25,  including  four  cannon  and  the  other  arms  and  ammu- 
nition she  had  on  board. 

Of  the  agents  mentioned  by  Mr.  Benson  as  having  been  employed 
by  him,  only  John  0.  Calebs  came  to  Callao  and  Lima.  Captain 
Jewett,  I  have  reason  to  believe,  never  came  to  the  Pacific  after  his 
pretended  discovery  of  an  unknown  guano  island.  Mr.  Howe  com- 
mitted suicide ;  and  the  vessel  which  was  to  "  duplicate  the  bill  of 
lading  of  the  Sarah  Chase"  never  came  to  the  islands  or  to  Callao. 
A  number  of  the  men  sent  out  on  board  the  "  Sarah  Chase"  deserted 
at  the  island  of  Juan  Fernandez,  as  I  was  told  by  CaptAin  Calebs. 

With  these  proceedings,  the  preparations  of  Mr.  Howe  at  the  Sand- 
wich Islands,  or  with  the  alleged  contract  made  by  Mr.  Gkorge  W. 
Billings,  to  deliver  one  hundred  thousand  tons  of  guano  in  England, 
neither  government  has  anything  to  do,  except  in  so  far  as  concerns 
the  four  vessels  said  to  have  been  chartered  by  Mr.  Howe.  It  was 
speculation,  on  the  part  of  Mr.  Benson,  in  property  which  did  not 
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belong  to  him ;  and  if  not  successful  he  has  no  one  to  blame  but 
himself. 

I  am  not  informed  whether  any  communications  took  place  between 
the  Secretary  of  State  and  Mr.  Benson  immediately  before  the  arrange- 
ment of  the  17th  of  November  was  entered  into  at  Washington. 
Vessels,  however,  were  being  freighted,  at  that  date,  by  Messrs. 
Barreda  &  Brother,  to  take  guano  for  account  of  the  Peruvian  govern- 
ment, at  the  rate  of  |15  to  $16  per  ton,  so  that  the  price  of  |20, 
secured  to  the  vessels  chartered  to  take  guano  from  the  Lobos,  was 
very  properly  considered  by  the  Secretary  of  State  as  affording  a 
large  profit  to  the  charterers. 

The  agreement  between  the  Secretary  of  State  and  the  Peruvian 
minister,  Mr.  Osraa,  on  the  17th  of  November,  1852,  was  as  follows : 

'^  That  the  American  vessels  which  left  the  ports  of  the  United 
States  between  the  5tk  of  June  and  26ih  of  August  laaty  chartered  to 
load  guano  at  said  islands,  the  Lobos,  (of  which  the  undersigned 
encloses  a  list  as  exact  as  he  has  been  able  to  form  from  the  informa- 
tion he  has  obtained,^  shall  be  freighted  for  account  of  the  govern- 
ment of  Peru,  to  load  at  the  islands  of  Chincha,  at  the  rate  of  twenty 
hard  dollars  the  ton ;  the  owners  or  charterers  endorsing  over  the 
charter  parties  they  may  have  made  to  the  consignees  or  agents  of 
Peru,  in  the  United  States." 

2.  ''  The  instruments  or  utensils  suiicMe  for  working  guano  that  said 
vessels  may  have  embarked,  shall  also  be  taken  for  account  of  the  gov- 
ernment of  Peru ;  the  said  agents  of  the  government^  for  the  export 
of  guano,  paying  in  Gallao  to  the  captains  a  just  price  for  the  same 
upon  previous  delivery  of  the  articles." 

3.  ''  The  vessels  which  may  have  been  chartered  in  the  ports  of  the 
Pacific  for  the  same  purpose,  in  virtue  of  orders  sent  from  the  United 
States  before  the  26th  of  August^  and  which  could  not  be  afterwards 
revoked,  will  also  be  freighted  for  account  of  the  government  of  Peru, 
at  the  said  price  of  twenty  dollars ;  provided  the  charter  parties  be 

S resented  and  endorsed  over  to  the  said  agents  of  Peru,  in  tne  United 
tates,  before  the  Ist  of  January  next." 

Previously  to  this  arrangement,  a  list  of  the  vessels  chartered  by 
Mr.  Benson  was  furnished  the  Department  of  State,  (probably  by  Mr. 
Osma,)  and  transmitted  to  this  legation  with  despatch  No.  30,  dated 
August  30,  1852.  This  list  comprised  twenty  vessels  measuring 
9,978  tons  register  and  15,250  tons  burthen.  Three  of  the  vessels 
named  were  the  "Golden  Era,"  ''J.  W.Paige"  and  "Berlin." 

On  the  8th  of  January,  1853,  Mr.  A.  G.  Benson  made  an  agreement 
with  Messrs.  F.  Barreda  &  Brother,  of  Baltimore,  a  copy  of  which  is 
annexed,  (A.)  By  the  first  article  it  was  agreed  that  "A.  G.  Benson 
will  endorse  to  F.  Barreda  &  Brother  the  charter  parties  of  the  fol- 
lowing vessels  named  in  the  list  directed  by  Mr.  Jewett  to  the  De- 
partment of  State,  on  the  16th  of  August." 

This  list  included  the  vessels  namra  in  the  one  transmitted  to  me 
with  despatch  No.  30,  above  cited,  with  the  exception  of  the  '^  Golden 
Era,"  ''J.  W.  Paige"  and  '* Berlin." 

By  article  2d  it  was  agreed  that  the  charter  parties  of  the  ^*  Cyrus," 
<' Helen  Brooks,"- <' Emily  Taylor"  and  << Tartar,"  should  also  be 
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endorsed  to  the  Barredas,  ¥j  Mr.  Benson;  ^^ provided  the  captains 
may  agree  to  come  to  Hampton  Roads  for  orders,  &c.,  instead  of 
going  to  England." 

By  article  3d  it  was  agreed  that  the  vessels  should  be  dispatched 
direct  from  the  Chincha  islands  to  the  United  States,  as  per  charter 
parties,  &c. 

By  article  4th  it  was  agreed  that  twenty-fonr  additional  vessels 
should  be  taken  up  and  loaded  by  F.  Barreda  &  Brother,  under  the 
same  conditions,  provided  that  Mr.  Benson  presents  satisfactory  prooft 
of  legal  force  abont  the  legality  of  the  charter  parties,  (say  the  decla- 
rations under  oath  from  agent,  witnesses,  of  character,  as  required  hj 
F.  Barreda  &  Brother  in  their  letter  of  the  2d  instant.) 

By  article  6th  Barreda  &  Brother  agreed  to  pay  to  Mr.  Benson  *Hbe 
freight  as  stipulated  per  charter  parties,  and  the  difference  between 
the  rate  therein  agreed  and  that  of  $20  allowed  by  the  Peruvian  min- 
ister will  be  paid  to  Mr.  Benson,"  with  the  deduction  of  5  per  cent. 
commission  on  the  total  amount  of  freight,  at  $20,  that  Mr.  Benson 
agrees  to  pay  to  the  said  F.  Barreda  &  Brother. 

By  article  6th  it  was  stipulated  that  the  endorsement  should  be 
void  and  without  effect  for  those  charter  parties  which  the  captains 
might,  under  any  pretence,  refuse  to  fulfil  or  to  change  the  place  of 
loading,  and  that  the  agreement  was  to  be  considered  binding  on  the 
Barredas  *^only  with  reference  to  and  for  those  vessels  whose  captains 
may  be  willing  to  carry  into  effect  fnlly  and  strictly  the  charter  par- 
ties made  by  A.  Q.  Benson." 

By  article  7th  Mr.  Benson  reserved  the  right  of  claiming  the  pen- 
alties stipulated  in  the  charter  parties. 

The  arrangement  made  at  Washington  on  the  17th  of  November, 
1852,  was  confirmed  by  the  Peruvian  government  on  the  18th  of  De- 
cember following ;  and  the  agreement  concluded  on  the  8th  of  Janu- 
ary, 1853,  between  Barreda  &  Brother  and  A.  G.  Benson,  was 
approved  by  it  on  the  21st  of  February,  1853. 

The  Peruvian  government,  I  believe,  has  in  no  instance  refused  to 
give  a  cargo  of  guano  to  any  of  the  vessels  chartered  by  Mr.  Benson, 
and  included  in  the  lists  annexed  to  the  agreements  referred  to,  at  the 
rate  of  twenty  dollars  a  ton  ;  on  the  contrary,  it  agreed  to  admit  the 
^^  Defiance"  to  the  same  terms,  although  that  vessel  was  not  named 
in  either  list,  and  although  it  was  very  doubtful  whether  Mr.  Benson 
had  chartered  her  within  the  dates  specified  in  the  agreement  between 
the  two  governments,  as  will  be  seen  by  a  letter  from  J.  Harrison 
Smith  to  William  Miles,  dated  Panama,  November  12, 1852,  eoclosod 
with  despatch  No.  39  from  the  Department  of  State,  dated  February 
24,  1853. 

With  respect  to  the  'M.  W.  Paige"  and  the  *' AUioth,"  it  is  to  he 
observed  that  the  captains  protested  against  the  charters  made  by  Mr. 
Benson,  and  refused  to  proceed  to  the  Chincha  islands  to  load  for  his 
account.  Barreda  &  Brother,  therefore,  gave  them  a  new  charter  tj 
load  for  account  of  the  owners,  and  the  question  of  damages,  if  any, 
should  be  between  Mr.  Benson  and  the  owners,  the  Peruvian  govern- 
ment being  relieved  from  all  re8{>onsibility  in  these  and  similar  caa^s 
by  the  stipulation  in  the  6th  article  of  the  agreement  of  the  8th  of 

Digitized  by  ^OOQlC 


ALFRED  O.   MirSON.  201 

January,  1863,  above  referred  to.  Thift  "  Oolden  Era"  appears  to  be 
id  the  same  situation,  by  Mr.  Benson's  statement,  and  there  are  prob- 
ably some  others  whose  charters  have  been  protested  by  the  captains. 

Mr.  Benson  states  that,  in  the  case  of  the  "Tangier,"  the  *'Z.  D." 
and  the  "  Arcole,"  the  Peruvian  government  offers  to  pay  the  differ- 
ence per  ton  between  his  charter  parties  and  twenty  dollars,  deducting, 
however,  five  per  cent.,  or  one  dollar  per  ton. 

The  charge  of  five  per  cent,  on  the  freight  is  inserted  as  a  stipula- 
tion in  every  charter  party  of  the  vessels  contracted  by  Barreda  & 
Brother  to  carry  gnano  for  the  Peruvian  government.  The  charge 
is  made  as  "commission  for  doing  the  ship's  business,"  and  they 
take  up  no  vessel  whose  owners  or  captaios  are  upwilling  to  agree  to 
pay  it.  The  charge  is  made  by  the  Barredas  as  consignees  of  the 
vessels,  and  the  Peruvian  government  does  not  derive  any  benefit 
from  it.  The  agents  receive  a  commission  from  the  government  for 
freighting  vessels  and  transacting  the  guano  business,  and  whatever 
charges  are  imposed  by  the  Barredas  upon  the  owners  and  captains  is 
a  matter  of  private  arrangement  between  them.  I  have  repeatedly 
represented  to  the  minister  of  foreign  affairs  that  I  considered  the 
charge  not  authorized  by  the  contract  between  the  government  and 
the  agents,  but  the  answer  has  been  invariably  that  the  charge  was 
customary  and  no  higher  than  that  made  by  other  merchants  for  col- 
lecting freight. 

In  the  case  of  Mr.  Benson,  it  appears  to  me  that  he  is  precluded 
from  making  any  claim,  at  least  against  this  government,  for  the  five 
per  cent,  charged  upon  the  amount  of  freight  of  the  vessels  chartered 
ny  him  to  go  to  the  Losbos  islands,  because,  in  the  6th  article  of  his.  ^ 
agreement  with  Messrs.  Barreda  &  Brother,  it  is  stipulated  that  the  ^ 
twenty  dollars  per  ton  "will  be  paid  to  him  on  the  same  terms  as  to 
the  vessels,  with  the  deduction  of  five  per  cent,  commission  on  the 
total  amount  of  freight,  at  $20,  that  Mr.  Benson  agrees  to  pay  to  the 
said  F.  Barreda  &  Oo." 

According  to  the  terms  of  this  agreement,  therefore,  Mr.  Benson 
rendered  himself  liable  to  the  charge  of  five  per  cent,  commission  in 
favor  of  the  Barredas,  not  only  for  the  "  Tangier,"  the  "Z.  D.,"  and 
the  "Arcole,"  but  for  all  the  others  included  in  the  lists  annexed  to 
the  agreements  above  mentioned. 

The  "overbearing  and  insolence"  of  the  Barredas,  of  which  he 
complains,  are  not  grounds  for  putting  aside  an  agreement  concluded 
with  due  formality,  and,  although  Mr.  Benson  states  that  it  was  "a 
mere  memorandum"  of  the  terms  upon  which  the  Barredas  were  to 
make  an  advance  to  him  of  fifty  thousand  dollars  yet  it  was  not  only 
signed  by  F.  Barreda  &  Brother,  but  transmitted  by  them  to  the  Pe- 
ruvian government  for  approval. 

It  appears,  from  the  statements  of  R.  W.  Trundy,  and  J.  C.  Jewett 
and  others,  that  Messrs.  Barreda  and  Brother  had,  at  some  time,  offered 
to  Mr.  Benson  an  advance  of  fifty  thousand  dollars,  and  their  refusal 
afterwards  to  fulfil  that  promise  is  considered  by  him  as  sufficient 

S rounds  to  annul  the  agreement  of  the  8th  of  January,  and  to  claim 
amagcs  of  the  Peruvian  government.     The  offer,  Mr.  Benson  says, 
was  made  to  him  as  an  inducement  to  sign  the  agreement.     If  so,  it 
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is  singular  that  the  induoement,  or  consideration,  to  enter  into  a  oon- 
tract  in  which  interests  of  such  importaDoe  were  involved  should  not 
have  been  particularly  mentioned.  Such  is  not  the  case  ;  and  as  the 
Peruvian  government  ratified  the  agreement  of  the  8th  of  January, 
in  the  terms  in  which  it  was  submitted  for  approval,  and  did  not,  at 
that  time,  have  any  notice  of  offer  of  the  fifty  thousand  dollars  said 
to  have  been  made  by  its  agents  to  Mr.  Benson,  it  cannot,  in  my 
opinion,  be  made  liable  for  the  failure  on  the  part  of  the  Barredas  to 
make  the  advance.  Moreover,  in  the  contract  between  the  govern- 
ment and  the  Barredas,  as  aeents  for  the  sale  of  guano,  (here  is  no 
authorization  for  them  to  make  advances  in  its  name,  or  on  its  ac- 
count. C!onse^uently,  if  the  Barredas  had  agreed  to  give  that  sum 
as  a  consideration  to  sign,  they  would  have  exceeded  their  powers, 
and  the  consent  of  the  government  would  have  been  necessary  to  its 
validity.  The  offer,  therefore,  must  be  looked  upon  as  a  private  ar- 
rangement between  the  Barredas  and  Mr.  Benson,  in  nowise  binding 
on  we  Peruvian  government,  and  to  them  he  must  look  for  damages 
for  its  non-fulfilment. 

In  his  letter  to  you  of  the  15th  of  November,  Mr.  Benson  brings 
forward  the  case  of  the  '^  Sarah  Chase"  as  a  palpable  breach,  by  Peru, 
of  the  arrangement  between  the  two  governments  of  the  17th  of  No- 
vember, 1852.  An  examination  into  the  facts  will,  I  think,  convince 
yen,  sir,  that  Mr.  Benson  has  little  reason  to  complain. 

By  the  second  article  of  the  arrangement,  it  was  provided  that  the 
**  instruments  or  utenaiU  suUalle  for  working  guano/'  brought  out  by 
the  vessels  sent  to  load  at  the  Lobos,  should  be  taken  by  tho  Peruvian 

Sovernment,  and  be  paid  for  in  Callao  to  the  captains  upon  previous 
elivery  of  the  articles. 

Upon  the  arrival  of  the  ^'  Sarah  Chase"  at  Callao  the  agent  of  Mr. 
Benson  claimed  that  the  Peruvian  government  should  take  for  its 
account  the  cargo  of  that  vessel  comprised  in  the  list,  a  copy  of  which 
is  annexed,  (B.)  This  the  government  at  first  declined  to  do,  upon  the 
ground  that  but  few  of  the  articles  could  be  considered  as  insirummit 
for  working  guano.  And,  in  fact,  a  reference  to  the  invoice  will  show 
that^  with  the  exception  of  the  bags,  shoots,  shovels,  and  some  others, 
the  greater  part  of  the  articles  brought  by  the  ''Sarah  Chase"  ooold 
not  be  justly  classed  under  that  head.  The  government,  however, 
finally  agreed  to  receive  them  for  its  account  to  avoid  any  trouble  or 
question  upon  the  subject.  The  adjustment  of  this  matter  certainly 
caused  some  delay,  especially  as  the  agent  of  Mr.  Benson  was  unwil- 
ling that  the  vessel  should  proceed  to  the  Chincha  islands  until  some 
arrangement  should  be  made,  and  the  carronades,  &c.,  should  be 
landed. 

The  difference  of  $1,170  45  in  the  amount  claimed  as  the  value  of 
the  articles,  according  to  the  appraisement  made  by  Yelasques  and 
Lyons  and  John  Bryce,  ship  chandlers  at  Callao,  viz :  $9,837  26,  and 
the  amount  of  $8,666  80  paid  by  the  government,  arises  from  a  dis- 
crepancy between  the  invoice  of  the  articles  stated  by  Mr.  Calebs,  the 
agent  of  Mr.  Benson,  as  having  been  deposited  bvhim  in  the  custoni* 
house  at  Callao,  and  the  list  of  the  same,  certined  by  the  officers  of 
that  establishment.     The  Peruvian  government  grounds  its  refbasU 
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to  pay  the  balance  claimed  by  Mr.  Benson  upon  this  discrepancy,  and 
having  no  other  document  in  my  posseRsion  than  the  invoice  or  list 
presented  by  his  agent,  I  have  not  as  yet  been  able  to  come  to  a  set- 
tlement with  the  minister  of  foreign  affairs. 

From  the  manner  in  which  the  business,  or  speculation,  of  taking 
guano  from  the  Lobos  islands  was  entered  upon^  and  subsequently 
carried  on  by  Mr.  Benson,  led  me  early  to  suspect  that  he  would  ulti- 
mately prefer  a  claim  either  against  Peru  or  the  United  States  for 
losses  incurred  in  chartering  the  vessels,  or  in  preparations  to  obtain 
the  manure.  Indeed,  as  soon  as  it  was  ascertained  that  the  govern- 
ment of  the  United  States  would  not  protect  the  vessels  in  loading 
there,  he  declared  that  he  would  be  subjected  to  heavy  losses.  This 
assertion  continued,  notwithstanding  the  arrangement  made  by  the 
Secretary  of  State  with  the  Peruvian  minister  at  Washington,  by 
which  he  was  to  receive  twenty  dollars  the  ton  on  the  cargoes  of  vessels 
that  he  had  chartered  at  from  thirteen  to  seventeen  dollars  the  ton, 
with  the  exception  of  the  ''Sarah  Chase,"  the  ''Tartar,"  and  the 
''Emily  Taylor,"  which  two  last  have  not  arrived  at  Callao,  that  I 
am  aware  of. 

Taking,  therefore,  into  consideration  that  the  average  rate  of  the 
charters  was  about  sixteen  dollars,  and  that  the  expenses  of  navigating 
the  vessels  were  borne  by  their  owners,  it  results  that  Mr.  Benson 
should  have  gained  on  the  69,656  tons  burden  of  the  vessels,  (admit- 
ting his  three  lists  to  be  correct,)  about  two  hundred  and  forty  thou- 
sand dollars,  less  the  commission  of  five  per  cent,  charged  by  Barreda 
&  Brother,  and  other  incidental  expenses  of  trivial  amount. 

This  is  apparently  the  real  state  of  the  case  and  it  must  be  admitted 
that  the  enterprise  was  very  successful. 

Even  admitting  that  the  sixty-five  vessels  mentioned  in  the  three 
lists  presented  by  Mr.  Benson  (an  aggregated  statement  of  which  is 
annexed,  0,)  were  chartered  by  him,  and  that  all  of  them  had  arrived 
at  the  Ghincha  islands,  and  were  entitled  to  be  loaded  with  guano  by 
the  Peruvian  agents  on  freight  for  his  account  at  the  rate  of  twenty 
dollars  a  ton ;  still  his  claim,  arising  out  of  the  difficulties  in  coming 
to  a  settlement  with  the  house  of  the  agency  after  their  arrival  in  the 
United  States,  could  never  have  amounted  to  two  hundred  and  forty- 
nine  thousand  three  hundred  and  ninety-five  dollars  and  twenty-five 
cents,  as  demanded  by  him  in  his  letter  to  the  Secretary  of  State  of 
the  16th  of  November  last,  that  being,  in  fact,  the  sum  total  of  the 
difference,  according  to  Mr.  Benson's  calculation,  of  the  rate  at  which 
his  vessels  were  chartered,  and  the  twenty  dollars  agreed  to  be  paid 
by  Peru,  which  would  be  equivalent  to  asserting  that  the  agents  of 
the  Peruvian  government  had  not  paid  a  dollar  on  account  of  the 
freight  at  the  higher  rate.  From  his  own  showing,  therefore,  the 
claim  under  consideration  is  incorrect  in  amount  as  I  believe  it  to  be 
in  principle.  Examining  into  the  lists  of  vessels  represented  by  Mr. 
Benson  as  having  been  originally  chartered  by  him  for  the  Lobos 
islands,  it  is  somewhat  singular  that  the  "Albus,"  and  the  sixteen 
other  vessels  last  named,  should  not  have  been  included  in  either  the 
arrangement  between  the  two  governments  or  the  contract  with  the 
Barredas ;  or  that,-  to  the  best  of  my  recollection,  none  of  them,  with 
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the  ezoeption  of  the  ''Defiance/'  should  have  been  mentioned  to  me 
by  Mr.  Calebs  as  having  been  chartered  by  Mr.  Benson.  In  &ct,  at  the 
request  of  Mr.  Calebs,  I  represented  to  the  minister  of  foreign  ailairs 
the  propriety  of  permitting  him  to  substitute,  for  account  of  Mr.  Ben- 
son, the  ^'Albus,"  975  tons  burden,  for  the  "Emily  Taylor"  and 
"Tartar,"  which  measured  together  1,150  tons  carrying  capacity, 
which,  I  believe,  was  gran  tea.  If,  then,  the  "Albas"  had  been 
chartered  bona  fide  by  Mr.  Benson,  why  was  there  any  necessity  for 
the  proposed  substitution?  The  whole  business  of  chartering  the  ves- 
sels seems  to  have  been  transacted  in  a  very  irregular  manner. 

Snfficient  has  been  said  to  show  that  the  claim  instituted  by  Mr. 
Benson  does  not  rest  upon  just  or  reasonable  grounds.  I  do  not  think 
that  he  has  any  against  the  Peruvian  government^  unless  for  tbe 
|1,175  46,  balance  of  the  value  of  the  car^o  of  the  "Sarah  Chase," 
provided  that  it  can  be  shown  that  the  certificate  of  the  cnstom-hoiue 
was  erroneous,  and  perhaps  for  a  small  amount  for  demarrage.  He 
may  possibly  have  been  wronged  by  the  Barredas  not  complying  with 
their  verbal  agreement  to  make  him  an  advance  of  fifty  thousand  dol- 
lars. If  so,  he  has  his  remedy  at  law,  and  should,  in  my  opinion,  be 
referred  to  the  courts  of  justice  for  redress.  He  should  not  be  pw- 
mitted  to  open,  indirectly,  the  vexatious  question  of  the  Lobos  islands. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY, 

Hon.  William  L.  Marct, 

Secretary  of  State. 


(B.) 


Memorandum  of  sundries  sTiipped  on  board  barque  Sarah  Ch<ue^  Osgood 
master  y  Calebs  supercargo^  consisting  of  materials  and  men  far  Loboi 
islands^  to  be  used  for  loading  vessels  with  guano  and  arttdea  ofsA- 
sistence, 

50  barrels  extra  flour,  (Columbia  mills.) 
93  barrels  mess  beef. 

1  half  barrel  mess  beef. 
61  barrels  prime  and  mess  pork. 
10  barrels  rump  pork. 
22  hogsheads  Pittson  and  Liverpool  coal. 

9  tons  Pittson  and  Liverpool  ccal  in  bulk. 

1  patent  iron  ventilator  and  fixtures. 

1  Wood's  patent  camboose. 

4  iron  carronadcs,  carriages  and  fixtures. 

1  chest,  containing  36  muskets,  12  cutlasses. 

4  boxes  canister  shot,  1,030  lbs. 
200  round  shot,  1,500  lbs. 

1  magazine  lined  with  lead. 

1  metal  magazine. 
200  ball  cartridges. 
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300  flannel  cartridges. 
200  flannel  cartridges  extra. 
15  kegs  cannon  and  musket  powder, 

1  box  flints  for  muskets. 

85  white  oak  water,  13,624  gallons. 
12^770  gallons  of  water. 

2  hogsheads  coarse  salt. 

1  dozen  steel  cotton  ho'oks. 
1  coil  lashinff  rope. 
24  double  ana  single  blocks. 
1  large  patent  fish  net. 
1  patent  cast  net. 
414  spruce  plank  and  boards. 
120  scantling. 
293  feet  pine  timber. 
73  white  boards. 
138  feet  white  boards. 
1  set  brass  hinges  and  screws. 
1  brass  neck  bolt,  4  eye  bolts. 

1  slop  chest,  containing  24  pilot  cloth  pants,  24  blue  flannel 
shirts,  60  dungaree  pants,  60  dungaree  frocks,  6  large  oil 
jackets,  12  large  oil  pants. 
2,000  gunny  bags. 
1,989  gunny  bags, 

1  long  boat,  16  feet. 
1  long  boat,  19  feet. 
1  long  boat,  15  feet. 
1  long  boat,  19^  feet. 
1  launch  boat,  22  feet. 

1  launch  boat,  22^  leet. 
A  lot  of  oak  for  rails. 

2  pair  rudder  irons. 

13  barrels  New  Orleans  molasses. 

2  barrels  brown  sugar. 
11  bags  coffee. 

2  casks  smoked  hams. 

4  half  barrels  smoked  mackerel. 

5  barrels  dried  meal. 
1  tierce  rice. 

4  whiskey  barrels. 

1  hogshead  onions. 

1  chest  boots  and  shoes. 
24  men's  boots,  36  men's  brogans. 

1  box,  containing  bake  pans,  tea  kettle,  skimmers,  frying  pans, 

camp  kettles. 
22  rum  hogsheads. 
10  barrels  pilot  bread 
39  barrels  fine  navy  bread. 
39  barrels  pilot  bread. 
22  rum  casks. 
45  flour  barrels. 
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10  whiskey  barrels. 
1  chest  tools,  contaiaingy  viz :  12  pick  axes,  3  hand  saws,  1 
broad  axe,  6  wood  saws,  2  bench  axes,  2  wood  saws,  3  ham- 
mers, 1  rivet  hammer,  2  angers,  1  screw  driver,  1  set  chisels, 
2  broad  chisels,  2  punches,  2  chisels,  2  mallets,  1  set  gimlets, 
4  gimlets,  1  draw  shave,  1  set  files,  1  set  flat  rasps,  1  set 
flat  files,  1  bit  stock  and  set  of  bits. 

1  dozen  axe  handles. 

2  dozen  shovel  and  2  dozen  pick  handles. 
1  set  caulking  irons. 

87  finished  oars,  16,  17,  15,  14,  12  feet. 
1  lone  boat  anchor. 

3  packages  nails. 

1  package  wrought  spikes. 

5  barrels  vinegar. 

4  chests  tea. 

1  cask  sperm  oil. 

6  casks  raisins. 

1  barrel  dried  apples. 
4  barrels  peas  and  beans. 

1  half  barrel  peas  and  beans. 

2  boxes  soap. 

4  half  barrels  pickles. 

5  half  barrels  sour  krout. 

2  half  barrels  pickled  tongues. 
2  half  barrels  pickled  tripe. 
8  kegs  lard. 
1  bbl.  cheese  in  salt. 

1  cask  butter  in  salt. 

2  boxes  Dutch  cheese. 
1  box  macaroni. 

1  half  bbl.  sugar. 

1  keg  saleratus. 

1  box  preserved  meats. 

1  box  sweet  oil. 
10  barrels  potatoes. 

1  box  castile  soap. 

1  box  containing  catsup,  pepper  sauce,  mustard,  assorted  herbs, 
spices,  ginger,  celery  seed,  table  salt,  cayenne  pepper,  bot- 
tles curry. 

1  box  containing  ball  wicking,  flat  wicking,  bath  bricks. 

1  box  herrings. 

5  coils  rope. 

1  barrel  sewing  twine. 

1  bag  bagging  twine. 

1  roll  lead. 
40  fishing  lines. 

1  barrel  tar. 

1  barrel  pitch. 

7  dozens  sail  needles, 
12  deck  buckets. 
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6  mess  kids. 
6  hand  spikes. 
2  water  pumps. 
12  hickory  brooms. 
2  dozen  basging  needles. 
1  dozen  sail  nooks. 

1  hand  lead. 
6,000  iron  tacks. 

2  brass  signal  lanterns. 
1  American  ensign. 

1  boatswain's  chest,  containing  strains,  shark  hooks,  crowbars, 
marline  spikes,  hand  cuffs,  drill  for  blasting,  sewing  palm, 
steel  yards,  staples,  brass  wire,  harpoon. 

1  ball  oakum. 

1  keg  beeswax. 
A  lot  of  tin  ware  consisting,  for  100  men,  lamps,  small  lamps, 
cook  lantern,  lamp  feeders,  tin  plates,  coffee  pots,  set  of 
measures,  wash  basins,  tunnels. 
A  lot  of.  crockery,  plates,  small  plates,  mugs,  castors,  tum- 
blers, sets  knives  and  forks,  carving  knife  and  fork,  forks, 
table  spoons,  tea  spoons,  ladles,  cook  spoons,  tormentors. 

1  piece  of  crash  cloth. 
6  powder  flasks. 

2  powder  horns. 

2  bags  shot,  50  lbs. 
1  coil  hemp  rope. 

Hooks  and  thimbles,  weight  74  lbs. 
1  grindstone. 
1  pitch  kettle. 
1  coil  fusee,  for  blasting. 
1  cask  of  lime. 
1  canister  linseed  oil. 
1  keg  putty. 
1  dozen  sheath  knives. 
100  rabbits  for  boats. 

5  bundles  hoop  iron. 

1  wooden  water  tunnel. 

1  sieve. 

1  side  sole  leather. 

3  packing  boxes. 
1  Keg  rum. 

1  keg  brandy. 

1  bundle  flax  twine. 

1  coil  old  junk. 

1  sheet  sheathing  copper. 

6  live  hogs. 

2  dozen  fowls. 

3  barrels  cracked  corn. 
1  box  tobacco. 

1  box  medicines  for  men. 

3  books  of  directions  and  charts. 
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23  bolts  of  No.  1  pilot  duck,  1,287  yards. 

7  bolts  of  No.  2  pilot  duck,  424  yards. 

2  bolts  of  heavy  ravens  duck,  69  yards. 

1  barrel  twine,  90  lbs. 

1  English  66*hour  chronometer. 
20  coal  barrows. 
48  cast  steel  shovels. 
48  cast  steel  shovels,  round  pointed. 
12  loads  oak  wood. 
12  cast  steel  polished  hoes. 

1  half  barrel  guano. 

The  value  of  the  artioles  contained  in  this  list  is  $12,016  22. 


New  Tobx,  AuguH  10,  1862. 


A.  G.  BENSON, 
By  T.  M.  BBAINB. 


(0.) 


List  of  veaads  asserted  to  have  been  chartered  by  A.  O,  BeMtm  to  tab 
gttano/ram  the  Lobos  idands. 


Vessels'  names. 


Allioth 

Matilda 

Z.   I) 

Berlin 

St.  PeUr 

Mimchester 

Philomela .  .. 

Java 

BeaKing 

Adelaide  Metcalf. 

Hampden ... 

Tangier 

Arcolc 

Margaret 

J.  Q.  Adams 

Commonwealth  .. 

Lon«j  StHr . 

Golden  Kra 

Barah  Chase 

J.  W.  Paigu 


According  to  list  fur- 

According 

to  listsD- 

nished  by  Oapt.  Jew- 

nexedtoMr.Beoflon'i 

etttoDept.  ofSUte. 

claim. 

RfffuUrtoru, 

Thm  hurden. 

EigukrtonM. 

Hmthm^ 

329 

650 

329 

594 

400 

750 

410 

615 

312 

400 

312 

40 

625 

900 

625 

»S7 

487 

700 

437 

$54 

670 

900 

670 

855 

470 

750 

470 

705 

640 

900 

540 

810 

775 

1000 

775 

not 

673 

1100 

673 

lOlO 

646 

1050 

649 

900 

393 

600 

393 

590 

670 

900 

670 

1005 

450 

700 

450 

675 

660 

1100 

660 

990 

6M0 

1000 

642 

963 

500 

750 

600 

760 

445 

700 

443 

664 

283 

300 

283 

425 

200 

300 

200 

300 
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Vessels'  names. 

According  to  list  in 
agreement  with  Bar- 
reda. 

According  to  list  an- 
nexed to  Mr.  Benson's 
claim. 

Semittanoe .......................... 

RegiderioM, 
674 
872 
647 
600 
460 
764 
660 
900 
900 
300 
669 
392 
900 
449 
288 
646 
792 
398 
782 
792 
349 
426 
1072 
714 

267 
464 
387 
380 

Jhmhurden, 

RMitiarUm. 
674 
872 
647 
600 
460 
764 
660 
900 

Ihm  burden, 
861 

W,  H,  Fwbflck ... 

1308 

T^^lm^,^^    ^    ,,,            ....-,-.-.---. 

820 

A.  M.  Ijawrence....... ....... ........ 

760 

Element 

676 

Alert : 

1146 

OUyU .' 

976 

ChimV>Tfuio ....................I 

1360 

Hocbftwi^nuit 

::.::::::: 

900 

1360 

IBmfnA.  TJnfnln    ...................... 

300 
669 
392 
900 
449 
288 
646 
792 

460 



1004 

Montreal 

.......... 

688 

Pluagon ----. 

1360 

N.  H.  Wolf 

674 

432 

B.  T*T  HairisoA,  or  Harriman ........... 

967 

Charles  Holmes ..^,.......r. ......... 

1188 

Henry  Harbeck 

398 
782 
792 
349 

697 

Col.  Cntts 

1173 

Bepnblic... ....... ..... 

1188 

Elrin  Harbeck --..- 

624 

Plymouth  ........................... 

426 

1072 
714 

267 
464 
387 
380 

660 
490 
1690 
1380 
760 
1660 
610 
400 
340 
900 
300 
840 
600 
490 
700 
374 
900 

637 

TIconderoga . .... . . 

1608 

St.  Thomas 

1071 

CharUnd  ai  Ihe  Smdwkh  idandt. 
CyrnB-- ................ .  ..... 

386 

Helen  Brooks 

696 

RmlW  Taylor 

680 

'Hfftar 

670 

Albns 

975 

Esther  May 

735 

Defiance .-..-r-^nr...... 

2535 

2070 

Bobena  ............ ....-.--...... 

1125 

Bolivia 

2476 

Zenobia 

915 

Bficsnsa ..*     ».... 

600 

Helen  Frances 

610 

Albatross 

1360 

Golden  Age ........ 

450 

Wr  Froth  ngham ^. 

1260 

Glance 

900 

Ascntra 

735 

Fides  

1050 

Bylphide 

660 

nnnhcMA  H'Orl^ftnS 

1860 
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Mr.  Hunter  to  Mr.  Clay. 

[Extract.] 
[No.  18.]  '  DSPAKTMEirrOFSTAZBi 

Washington,  August  26,  1854. 

Sib  :  Tour  despatches  to  No.  214,  inclusivei  have  been  reoeiTed ; 
and  while  acknowledging  the  varied  and  important  information  de- 
rired  from  all  your  oommunicationSi  the  department  desires  to  expresi 
particularly  its  api>reciation  of  your  careful  analysis  of  Mr.  A.  Q. 
Benson's  claim,  which,  under  the  scrutiny  you  have  been  enabled  to 
bestow  upon  it,  seems  entirely  divested  of  the  importance  sought  to 

be  imparted  to  it  by  the  claimant, 

4c  ♦  ♦  ♦  ♦  ♦  ♦ 

1  am,  sir,  respectfully,  your  obedient  servant, 

W.  HUNTER, 


John  Randolph  Clay,  Esq.,  <£c.,  (£c.,  &c. 


Acting  Secretary. 


Mr.  Clay  to  Mr.  Maircy. 

[Etitiuct.3 

[No.  227.]  Leqatcon  09  thb  XlHnxD  Skaxhb, 

JUma,  October  24, 1854. 

Sib:  In  despatch  No.  206,  dated  June  1, 1854,  I  entered  into  a 
statement  to  prove  that  the  claim  preferred  by  Mr.  A.  O.  Bensoa 
against  the  Peruvian  government,  for  damages  arising  out  of  an  al- 
leged breach  of  the  arrangement  entered  into  at  Washington  with 
regard  to  the  vessels  chartered  by  him  to  take  guano  from  the  islands 
of  Lobos,  was  entirely  without  foundation.  Further  examination  has 
only  served  to  convince  me  that  the  Peruvian  government  has  acted 
most  liberally  towards  him,  and  has  even  permitted  several  veasela  to 
load  with  guano  under  hia  charter  parties,  which  might  very  well 
have  been  disputed. 

I  had  collected  the  information  necessary  to  prepare  a  table,  show- 
ing thafc  a  number  of  the  ships  mentioned  in  the  list,  annexed  to  Mr. 
Bmson's  letter  to  the  Secretary  of  State,  dated  Novembw  15,  1853, 
had  either  not  arrived  at  Callao  or  had  gone  home  on  charter  parties 
previously  made  with  the  house  of  F.  Barreda  &  Brother,  the  agents 
lor  the  sale  of  guano  in  the  United  States ;  that  in  some  instances 
charter  parties  were  received  from  A.  G.  Benson  at  ports  in  tbe  Pa- 
cific, or  after  their  arrival  at  Callao,  by  captains  of  vessels  which  had 
been  regularly  chartered  in  the  United  States  to  others  for  San  Fran- 
cisco and  Callao,  thereby  confirming  what  had  been  told  me  by  credit- 
able persons,  that  Mr.  Benson,  soon  after  he  resolved  on  the  Lobos 
island  speculation,  had  sent  a  number  of  charter  parties  to  different 
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places  OB  thk  ocean^  already  filled  up  with  the  names  of  the  Teseels 
and  captains,  the  amount  of  freight,  and  the  Lobos  islands  as  their 
destination,  running  the  risk  of  their  being  accepted  by  the  captains* 
Other  iacts,  moreoyer,  had  been  communicated  to  me,  tending  to  show 
that  Mr.  Benson's  and  Captain  Jewett^s  nroceedings  in  the  Lobos 
island  scheme  were,  to  say  the  least,  irregular.  I  had  gone  thus  fiur» 
when  I  was  informed  by  Don  Felipe  Barreda,  the  agent  of  the  Peru- 
vian government  in  lama,  that  the  firm  of  Barreda  &  Brother,  in  the 
UnitM  States,  had  arranged  the  matters  in  dispute  with  Mr.  Benson 
to  the  satisfiMstion  of  all  parties.  It  is  therefore  unnecessary  for  me^ 
at  present,  to  forward  the  statement  I  was  preparing  for  the  depart- 
ment. 

1  think  Mr.  Benson  acted  wisely,  if  he  has  come  to  an  arrange- 
ment, for  he  could  not  have  substantiated  any  claim  against  the  re- 

mvian  government. 

4c  ♦  *  ♦  *  ♦  * 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

J.  RANDOLPH  CLAY. 
Hon.  William  L.  Mabot, 

Seoreiary  of  State. 


Oapiain  Jewett  to  the  Secretary  of  StaJU. 

WASBTSQi^JXf  August  16,  1868. 
Sm:  Enclosed  with  this,  I  take  the  liberty  to  present  the  following 
papers,  relating  to  my  operations,  in  connexion  with  others,  in  pro- 
curing guano  from  the  Lobos  islands,  situated  in  the  Pacific  ocean^ 
adjacent  to  the  coast  of  Peru,  viz :  No.  1  is  a  copy  of  my  letter  asking 
information  from  the  honorable  Secretary  of  State  with  regard  to 
taking  euano  from  those  islands.  No.  2  is  a  list  of  vessels  sent  by 
myself,  in  connexion  with  my  friends,  to  load  at  those  islands  with 
this  article,  which  is  incomplete,  for  reasons  hereinafter  explained. 
No.  3  is  a  copy  of  my  instructions  to  Captain  Calebs,  of  the  "  Sarah 
Chase,"  despatched  from  New  York  with  men,  implements  for  loading 
all  these  vessels,  stores  for  the  subsistence  of  the  laborers,  and  arms. 
No.  4  is  a  memorandum  from  an  agreement  made  with  A.  B.  Howe, 
of  the  Sandwich  islands,  for  the  sending  to  Lobos  islands  one  hundred 
laborers,  stores  for  their  subsistence,  and  implements  for  loading  all 
these,  and  arms.  No.  5  is  a  list  of  stores  for  subsistence,  implements 
for  the  loading,  and  other  requisite  articles  for  this  business,  as  ship- 

Sid  per  **  Sarah  Chase."  The  same  list  to  be  duplicated  by  Mr. 
owe,  by  agreement  above  referred  to  from  the  Sandwich  islands. 
No.  6  is  a  copy  of  the  charter  parties  under  which  vessels  I  am  inter- 
ested in  with  friends  are  chartered  to  load.  No.  7,  memorandum  of 
dates  of  various  temporary  occupancies  by  different  nations  of  the  Lo- 
bos islands  previous  to  1830. 
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212  ALFRED  O.    BEKSOir. 

List  No.  2  ifi  incomplete,  as  noticed,  an  agent  baying  been  de^Mitcbed 
into  tbe  Pacific,  via  Panama,  in  July  last,  to  cbarter  vessels  in  tbose 
waters  to  load  guano  at  the  Lobos  islands.  The  number  of  which, 
and  the  names,  are  as  yet  of  such  unknown.  An  arrangement  having 
also  been  entered  into  by  us  for  the  sale  of  a  large  quantity  of  guano 
to  be  delivered  with  our  boats  and  our  laborers  to  vessels  sent  therefor 
to  these  named  islands,  for  which  we  are  paid  a  stipulated  sum  per  ton, 
delivered  on  board.     For  both  these  reasons^  it  is  not  in  my  power  to 

S've  a  full  list,  or  to  attempt  to  state  even  the  number  of  vessels, 
ough  such  as  are  now  known  are  given,  but  they  probably  are  but 
a  small  number  of  the  whole. 

I  would  respectfully  state,  having  engaged  in  this  business  upon 
the  information  given  in  reply  to  my  inquiry  therefor  to  the  honorable 
Secretary  of  State,  and  fiom  the  further  information  received  from  the 
honorable  Secretary  of  the  Navy,  on  a  personal  application,  that  orders 
had  been  issued  from  the  department  on  or  about  the  8th  of  June  last 
to  the  commodore  of  the  Pacific  squadron  to  give  full  protection  to 
vessels  of  our  flag  engaged  in  this  trade,  but  recently  seeing  in  the 
public  papers  a  statement  that  the  government  of  Peru  had  taken 
armed  possession  of  these  Lobos  islands^  threatening  rou^h  treatment 
to  persons,  and  confiscation  of  property,  of  all  engaged  m  this  trade, 
I  took  the  liberty  to  seek  the  honorable  Secretary  of  State  and  the 
President  to  represent  the  extent  of  my  own  interests  as  well  as  the 
large  interests  of  our  citizens  engaged  therein,  and  further  to  say  that 
American  vessels,  to  the  number  of  thirty,  and  over  four  hundred  of 
our  countrymen,  are  soon  to  be  at  these  Lobos  islands  engaged  in  this 
trade,  and  that  on  the  fifth  day  of  September  next  I  shall  leave  New 
York  for  the  Lobos  islands  via  Panama  to  load  such  vessels  as  I  may 
be  interested  in,  and  also  to  perfect  the  delivery  and  shipment  with 
our  boats  and  men  of  the  guano  sold  to  be  thus  laden  there  by  us  in 
vessels  sent  therefor.  No  information  being  given  me  here  from  the 
Department  of  State  to  the  contrary,  I  am  happy  to  leave  this  countrr 
with  the  full  assurance  of  protection  in  property  and  person  from  oar 
government,  and  shall  have  the  pleasure  to  communicate  the  same 
assurances  to  all  my  countrymen  I  may  find  engaged  in  those  distant 
regions  in  this  trade. 

In  conclusion,  may  I  be  allowed  to  add  that  the  barque  Sarah  Chase, 
which  sailed  from  New  York  with  the  stores  of  subsistence,  &c.,  drc, 
was  armed  previously  to  sailing.  The  captain  direct^  to  resist,  so  &r 
forth  as  his  means  would  allow,  any  interruptions  or  attempted  inter- 
ferences with  his  business.  A  certified  copy  of  the  Hon.  Secretary  of 
State's  letter,  communicating  the  rights  and  privileges  of  our  citizens, 
was  given  to  him  as  guarantee  proof  of  his  right  of  resistance  in  case 
of  molestation ;  but  the  President  must  be  aware  of  the  inefficiency  of 
such  protection  any  length  of  time  after  arrival  at  those  islands,  and 
on  account  of  the  rumored  threats  of  the  Peruvian  government  above 
referred  to.  I  have  humbly  to  ask,  in  behalf  of  those  of  our  country- 
men who  are  engaged  in  this  trade,  and  for  myself,  that  a  continued 
armed  force  of  the  United  States  be  kept  up  at  the  Lobos  islands  for 
the  protection  of  all — the  value  of  the  commerce,  and  the  number  of 

Digitized  by  VjOOQIC 


ALFRED  o.  B£irsoir.  213 

our  citizens  engaged  in  this  trade,  as  herein  set  forth,  demanding  the 
same. 

I  haye  the  honor  to  be,  with  respect,  your  obedient  servant, 

JAMES  C.  JEWETT. 

Hon.  Sbcrbtary  of  State  of  the  United  States. 


List  ofvesseia  to  load  at  the  Loboa  idands. 

Ship  Lone  Star,  500  tons  register,  750  bnrden,  sailed  July  2, 
1852. 

Ship  Java,  540  tons  register,  900  burden,  sailed  August  9,  1862. 

Ship  Matilda,  400  tons  register,  750  burden,  sailed  June  19,  1852. 

Ship  Manchester,  570  tons  register,  900  burden,  sailed  August, 
1862. 

Ship  St.  Peter,  437  tons  register,  700  burden,  sailed  August,  11, 
1862. 

Ship  Aroole,  670  tons  register,  900  burden,  sailed  August,  1852. 

Ship  Sea  King,  775  tons  register,  1,000  burden,  sailra  August  11, 
1862. 

Ship  Berlin,  625  tons  register,  900  burden,  sailed  August,  1852. 

Ship  Adeline  Metcalf,  673  tons  register,  1,100  burden,  sailed  Au- 
gust, 1852. 

Ship  Commonwealth,  600  tons  register,  1,000  burden,  sailed  Au- 
gust, 1852. 

Ship  John  Q.  Adams,  660  tons  register^  1,100  burden,  sailed  May 
1,  1852. 

Ship  Hampden,  646  tons  register,  1,050  burden,  sailed  July  22, 
1852. 

Barque  Tangier,  393  tons  register,  600  burden,  sailed  July  23, 
1862. 

Barque  Philomela,  470  tons  register,  750  burden,  sailed  August  2, 
1852. 

Barque  Sarah  Chase,  283  tons  register,  300  burden,  sailed  July  23, 
1852. 

Barque  AUioth,  329  tons  register,  550  burden,  sailed  May  29, 1852. 

Barque  J.  W.  Page,  200  tons  register,  300  burden,  sailed  April  3, 
1862. 

Barque  Z.  D.,  312  tons  register,  400  burden,  sailed  June  15,  1852. 

Barque  Golden  Era,  445  tons  register,  600  burden,  sailed  March 
26, 1852. 

Ship  Margaret,  450  tons  register,  700  burden,  August  12, 1852. 

The  above  vessels  are  for  Hampton  Roads  for  orders,  and  include  no 
vessels  chartered  by  the  agent  sent  into  the  Pacific ;  the  names  and 
numbers  of  which  are  as  yet  to  me  unknown.  j 

JAS.  C.  JEWETT. 
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Nbw  Tobk,  Jvly  22, 1862. 

Deae  Sib:  You  will  proceed  on  board  the  barque  Sarah  Chase, 
under  charge  of  Captain  Osgood,  as  supercargo,  and  cause  the  follow- 
ing instructions  to  be  carried  out :  Ton  will  direct  G^^tain  Osgood 
to  proceed  with  all  possible  despatch  direct  to  the  islands  of  Lobos  de 
Afuera,  situated  in  the  Pacific  ocean,  in  or  near  latitude  6^  56'  south, 
longitude  80°  45'  west,  adiacent  to  the  northern  part  of  Peru.  You 
will  there  report  yourself  and  the  vessel  for  further  orders  and 
instructions  to  the  undersigned,  or,  in  case  of  absence,  to  Mr.  A.  B. 
Howe  there,  acting  agent  for  parties  interested^  who  will  direct  your 
future  proceedings.  Should  you  not  find  either  the  undersigned  or 
Mr.  Howe  at  these  islands,  you'will  proceed  at  once  to  take  posses- 
sion of  all  available  loading  places  in  both  bays,  rig  your  shoots,  and 
make  every  other  preparation  necessary  to  load  the  vessels  chariest 
for  cargoes  with  guano  from  these  islands,  agreeable  to  each  one  of 
their  charter  parties,  as  they  may  arrive,  using  the  boats  and  the 
men  you  have  on  board  as  you  may  think  best  for  the  charterers. 
You  will  understand,  each  vessel  chartered  for  cargoes  of  guano  to 
load  at  these  islands  is  to  use,  in  loading,  either  her  own  men  or  her 
own  boats,  both  or  either,  if  you  require  them,  to  collect  the  cargoes 
and  to  boat  the  same  and  to  load  the  same  on  board  of  their  respec^ve 
vessels,  as  you  will  see  it  is  so  expressed  in  the  charter  parties  of 
each  vessel.  You  will  select,  in  loading,  the  best  guano  to  be  found 
upon  these  islands,  and  as  similar  as  may  be  to  the  sample  you  have 
on  board  in  a  half  barrel,  digging  down  and  not  taking  the  8ur£K» 
alone.  In  case  of  molestation  by  any,  you  will  protect  yourself  as 
fax  as  lies  in  your  power  with  the  force  you  have  under  your  charge. 
Should  you  fall  in  with  an  American  man-of-war  in  the  Pacific  or 
near  these  islands,  you  will  proceed  on  board  and  state  to  the  com- 
manding officer  thereof  your  place  of  destination  and  your  business, 
and  request  his  protection  from  molestation  from  any  foreign  inter- 
ference, showing  nim  the  enclosed  copy  of  a  letter  from  the  honorable 
Secretary  of  State  of  the  United  States,  and  these  instructions  also. 
Any  resistance  offered  by  you  to  parties  interfering  with  your  busi- 
ness and  your  rights  must  be  done  with  the  flag  of  your  country 
flying  upon  your  vessel.  You  will  keep  the  barque  Sarah  Chase  so 
long  at  these  islands  as  you  may  require  her.  and  when  you  think 
vou  can  despatch  her,  you  will  load  her  also  with  guano,  and  aend 
her  to  New  lork.  As  each  cargo  \h  loaded  you  will  despatch  the 
vessels  with  the  same,  as  they  are  destined  by  charter  party,  to  their 
respective  places  or  ports  of  destination:  those  chartered  for  the 
United  States  to  the  Chesapeake  bay  for  orders ;  those  that  are  fer 
Falmouth,  England,  to  that  port  for  orders;  and  those  for  Liverpool 
to  that  port;  forwarding  two  sets  of  bills  of  lading  of  the  estimated 
number  of  tons  on  board  each  ship  or  vessel,  by  different  sources, 
filled  up  with  the  words  inserted  '^agreeable  to  diarter  party"  in 
each,  and  consigned  to  A.  G.  Benson,  of  New  York.  You  will  have 
four  canvass  horses,  or  shoots,  made,  for  loading  the  guano  into  the 
vessels,  from  the  duck  on  board,  to  be  each  one  about  ninety  feet 
long,  with  large  mouths  to  each,  the  bodies  of  the  same  to  be  made 
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four  Bquftre  eftch  sicb  the  entire  widtibi  of  the  dnok.  The  boate  vou 
will  have  put  in  order  on  jour  passage  out,  and  the  four  amalieet 
ones  deepened,  hj  wash-boards  around  each  one,  as  deep  as  70U  can 
make  them  to  be  strong  for  the  uses  they  will  be  required  for. 

You  will  not  make  anj  harbor  this  side  of  Cape  Horn,  unless  by 
necessity;  and  if  unable  to  have  your  water-casks  filled  during  the 
voyage  with  rain  water  caught  on  board,  you  will  have  the  vessel 
stop  at  Juan  Fernandez,  and  have  all  the  casks  filled  up,  usins 
everv  despatch  whilst  there,  so  that  the  vessel  may  not  be  detained 
one  hour  longer  than  necessary.  Every  despatch  is  required  through- 
out all,  in  order  to  insure  success  to  the  business  you  ate  employed 
here  to  do.  You  are  to  receive  seventy-five  dollars  per  month  for 
your  services  during  your  absence,  and  are  to  remain  so  long  as  you 
may  be  required.  You  will  write  every  opportunity,  and  inform  Mr. 
A.  G.  Beuson  here  of  your  proceedings  in  mil. 

Wishing  you  a  pleasant  voyage,  and  an  easy  fulfilment  of  your 
business,  lam,  truly,  your  obedint  servant, 

JAMES  C.  JEWETT. 

Captain  John  0.  Calebs. 

Mbm. — This  vessel  mounts  four  nine-pound  cannons ;  has  a  crew 
of  fourty  men,  with  small  arms,  cutlasses,  &c.,  sufficient  to  arm  all 
OQ  board ;  has  a  large  quantit^r  of  canister  and  round  shot,  powder, 
&c.,  &c.;  is  two  hundred  and  eighty-three  tons  register. 

JAMES  C.  JEWETT. 


Memorandum  from  an  agreement  made  and  entered  inio  with  A.  B. 
Howe,  of  Honolulu^  Hawaian  islands,  on  the  Sd  day  of  Jtdy,  1852, 
viz: 

'^  Whereas  the  party  of  the  first  part  has  obtained  authority  from 
the  government  of  the  United  States  of  America  to  load  vessels  at  the 
Lobos  islands  in  the  Pacific  ocean,  and  also  orders  from  the  Navy 
Department  to  fully  protect  said  vessels;  and  whereas  the  party  of  the 
second  part  has  engaged  to  embark,  on  or  before  the  20th  instant, 
direct  for  the  Hawaian  islands,  via  Panama  and  San  Francisco,  and 
as  soon  as  possible  after  his  arrival  there,  to  engage  a  vessel  and  em- 
ploy one  hundred  men,  and  send  them  to  said  islands,  engaged  to 
work  there,  either  on  board  vessels,  on  shore,  or  in  boats,  for  the 
period  of  one  or  two  years,  as  may  be  directed  by  the  party  of  the 
TLTBt  part  or  his  agent ;  and  whereas  the  party  of  the  second  part  has 
agreed  to  famish  provisions  for  the  said  vessel,  and  the  said  laborers 
before  mentioned,  and  such  other  necessary  materials  and  implements 
as  may  be  req^uired  to  load  vessels  with  guano.'' 

And  the  sud  Howe  did  further  agree,  for  a  valuable  consideration, 
to  charter  all  vessels  to  be  had  to  load  guano  at  the  Lobos  islands,  at 
a  freight  not  exceeding  sixteen  dollars  per  ton,  for  Hampton  Beads 
for  orders. 

In  witness  whereof,  the  parties  herein  named,  aigned,  sealed,  and 
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delivered  their  agreement,  interchangeably,  on  the  beforementionei 
3dof  July,  A.  D.  1862. 


List  of  stores  far  subsistence^  ifnjjlements  for  loading  y  materials  ^  and  meuj 
sent  per  Sarah  Chase,  and  required,  as  per  agreement,  to  be  sent  iy 
A.  B.  Howe  from  the  Sandwich  islands,  in  like  quantities  and  quaU- 
ties. 


96  shovels, 

12  hoes, 

12  pick-axes, 

6  wood-saws, 
9  wood-axes, 

20  coal-barrows, 
166  barrels  beef  and  pork, 
26  hogsheads  coal, 
12  tons  coal, 
1  ventilator, 

1  camboose  and  fixtares, 
4  large  long  boats, 

2  launches, 
2  fish  nets, 

30  bushels  salt, 
4  tierces  rice, 

1  medicine  chest, 
12  powder  flasks, 

60  pounds  assorted  shot, 
4  9-pound  carronades, 
800  rounds  of  canister  and  other 
shot, 
1,000  cartridges, 

2  magazines, 
36  muskets, 

700  musket  cartridges, 
1  case  flints, 
20  pounds  sheet  lead, 
16  kegs  powder, 
24  cutlasses, 

Wads,  &c.,  &c., 
1  American  ensign, 

7  coils  rope,  assorted, 

44  pounds  hooks  and  thimbles. 
Grindstone  and  flxtures, 
Fitchkettleandlbbl.  pitch, 
86hhdfl.   and  13,0)D0   gallons 
water, 
1  slop  chest  contain'g  clothes, 
800  boards,  joist  and  plank. 


3  barrels  beans  and  applee, 

3  boxes  soap, 

9  barrels  pickels, 
2  casks  hams, 
13  casks  and  barrels  of  tongues, 

tripe,  lard,  and  batter, 
1  box  maccaroni, 
1  barrel  reflned  sugar, 
1  box  spices, 

10  cases  peppers — Cayeene, 
Salffiratus,  soap, 
Preserved  meats,  catsup, 
Sweet  oil,  mustard. 
Herbs,  celery  seed^ 
100  barrels  potatoes, 
60  barrels  onions, 
1  case  matches, 

1  case  of  lamp-wicks, 
6  casks  vinegar, 

4  chests  tea, 

2  kegs  rum  and  brandy, 

6  doz.  axe  and  shovel  handle!, 

1  kedge  anchor, 

2  hand  leads  and  lines, 
81  flsh  lines, 

4^  gross  of  hooks, 
1  barrel  tar  and  brushes, 

1  completed  tool  chest, 
12  mess  kids, 

12  deck  buckets, 

2  dozen  handspikes, 
2  water  pumps, 

12  brooms, 
2  harpoons — Grams', 
2  boat  hooks— crowbars, 
2  marline  spikes — caulking, 
6  irons— K^ulking  mallets, 

10  pair  hand-cuffs, 
1  large  blasting  drill, 
1  pair  steelyards. 
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1  dozen  cotton  hooks, 
1 1)11.  sewing  twine, 
32  bolts  No.  1  canvass, 
10  poands  flax  twine, 
1  dozen  sail  hooks, 
12  dozen  sail  needles, 
1  barrel  paint  oil, 
1  barrel  putty, 
3  water  funnels, 
12  sheath  knives, 

A  lot  of  hoop  and  boat  rivets, 
300  pounds  assorted  nails  and 
spikes — cut,  &c., 
Lot  of  screws,  copper  rivets, 
ring-bolts  and  eye-bolts, 
3  casks  sugar, 
12  casks  molasses, 
17  bags  coffee, 

3  barrels  peas, 
10  cords  wood, 

30  casks  (16,000  pounds)  navy 

and  pilot  bread, 
60  barrels  flour, 
60  barrels  bread, 

6  barrels  meal, 

6  casks  raisins, 
10  eallons  oil, 

4  half  barrels  mackerel. 


Iron  staples  and  wire, 
2  brass  and  2  tin  lanterns, 

1  box  beeswax, 

2  bales  oakum, 

12  lamps  and  2  feeders, 
1  case  containing  plates,  dishes, 
tumblers,   knives,   forks, 
&c.,  &c.,  for  complement 
of  men. 
16  larffe  bake  pans, 
2  conee  mills, 
4  cofiee  pots, 
90  13, 14, 15,  and  16-feetoar8» 
1  cask  lime, 

A  lot  of  hemp  rigging, 
4  large  spars, 

4  small  spars, 

5  bundles  hoop  iron, 
4  camp  kettles, 

A  lot  of  leather, 

1  box  tobacco, 

1  56-hour  chronometer, 
2,000  gunny  bags, 
2,000  largo  bags, 

1  box  of  boots, 

1  box  shoes, 
*100  laborers. 


In  1615.  First  account  of  the  Lobos  islands,  visited  then  and  de- 
scribed by  the  Dutch  Admiral  Joris  Spilbergen  in  his  voyages. 

In  1684  they  were  frequented  and  used  by  the  buccaneers,  then 
plundering  the  Spanish  settlements  upon  the  coasts  adjacent.  A  good 
description  is  given  of  them  inDempsier's  Narrative. 

In  1 Y90  they  were  the  rendezvous  of  Admiral  Woodes  Bogers,  who 
made  them  a  station  for  his  ships  while  cruising  arainst  the  Spanish. 

From  1800  to  1830,  they  were  visited,  used,  and  occupied  for  short 
periods  during  this  interval  of  time  by  American  sealers  ;  also  visited 
by  whale  ships  for  supplies  of  e^gs,  and  during  this  period,  in  1823, 
daptain  Morrell  visited,  occupied,  and  used  them  in  his  business, 
then  in  the  schooner  Wasp,  of  New  York.  A  full  description  of 
both  he  then  gave,  and  afterwards  published  in  1832  ;  and  from  1830  to 
1835  they  were  visited  for  sealing  purposes,  and  also  in  depositing 
eoods  there,  to  be  smuggled  into  Peru,  they  then  being  a  rendezvous 
mr  vessels  in  illicit  trade  engaged  with  that  country.  Persons  now  re- 
siding in  this  country  can  furnish  these  facts  last  named. 


Bot  40  lent  in  this  vessel. 
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Mr.  Kennedy  to  Mr.  Webster, 

Navt  Depabtmeht, 

August  25,  1852. 

Sir  :  I  have  the  honor  to  acl^owledge  the  receipt  of  jour  commii- 
nication  of  the  24th  instant,  transmitting  a  copj  of  a  note  of  the  21st 
instant,  addressed  hj  the  Department  of  State  to  the  chargg  d'aflfaires 
of  Peru,  on  the  subject  of  the  Lobos  islands,  and  also  a  copy  of  a  letter 
of  the  same  date,  aiddressed  to  Mr.  J.  C.  Jewett,  upon  the  same  sub- 

Sztf  and  to  state  that  the  President's  directions  that  CJonunodore 
oCauley  may  be  instructed  to  suspend,  until  further  orders,  the  exe- 
cution of  the  order  issued  by  this  department  on  the  16th  of  June 
last,  and  that  he  also  be  directed  to  abstain  from  aiding  or  abetting 
any  citizens  of  the  United  States  who  ma^  forcibly  resist  the  execu- 
tion of  the  laws  of  Peru  by  the  authorities  of  that  republic,  haye 
been  complied  with,  copy  of  which  instructions  is  herewith  enclosed, 
as  well  as  a  copy  of  the  order  to  Commodore  McCauley  of  the  16th  of 
June  last. 

I  have  the  honor  to  be,  with  high  respect,  your  obedient  serrant, 

J.  P.  KENNEDY. 
Hon.  Danihl  Webster, 

Secretary  of  State. 


Captain  Jewett  to  President  Fillmore. 

New  York,  September  10,  1852. 

Sir  :  I  beg  leave  again  to  solicit  respectfally  and  earnestly  the  pro- 
tection of  the  government  for  my  property,  embarked  in  an  enterprise, 
lawful  in  its  commencement,  and  undertaken  under  a  guaranty,  prof- 
fered by  the  government  itself. 

My  letter  of  the  16th  August  last  informed  the  President  of  many 
of  the  vessels  chartered,  and  which  are  now  on  their  way  to  the  islands 
of  Lobos  to  load  with  guano. 

It  has  seemed  ffood  to  the  President  to  withdraw  the  protection, 
confiding  in  which  I  have  acted,  and  to  forbid  me  to  protect  my  own 
property.  What  shall  I  do  ?  Will  the  government  of  my  country 
compel  me  and  my  associate  to  the  abandonment  upon  our  part  of 
the  enterprise,  and  thus  consign  us  to  hopeless  insolvency  as  a 
penalty  for  confiding  in  the  protection  of  our  government  freely  ten- 
dered? 

I  am  persuaded  the  President  will  do  all  in  his  power  to  extricate 
us  from  the  embarrassment  into  which  we  have  been  brought  by  no 
fault  or  imprudence  of  our  own,  and  enable  us  to  realize  those  remits 
of  our  enterprise  to  which  we  are  ftdly  entitled. 

I  have  the  honor  to  be,  respectfully,  the  President's  obedient  servant, 

JAMES  C.  JEWETT, 

Millard  Fillmore, 

President  of  the  United  States  of  America. 
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Mr.  Conrad  io  Captain  Jewett. 

Dbpabtubkt  or  Stais, 
WaskingUm,  Septmberli,  1852. 

Sir  :  Intelligence  has  been  received  at  this  department  to  the  effect 
that  the  veBsefs  which  it  is  nnderstood  you  have  chartered  to  load 
with  gnano  at  the  Lobos  islands  on  your  own  account  may  receive 
freights  there,  or  at  the  other  guano  islands^  on  account  of  the  Peru- 
vian government,  or  the  contractors  for  the  export  of  that  article  from 
Peru. 

I  am,  very  respectfully,  your  obedient  servant, 

(3HABLES  M.  CONRAD, 

Acting  Secretary. 

J.  0.  Jhwhtt,  Esq.,  New  York. 


Mr.  Conrad  to  Messrs.  Magom  d  Son. 

Department  of  State, 
Washington,  September  21,  1852. 

Gentlemen  :  I  have  to  inform  you  that  intelligence  has  reached  this 
department  to  the  effect  that  the  Peruvian  government  is  disposed  to 
give  freight  to  those  United  States  vessels  which  may  have  proceeded 
to  the  Lobos  islands,  under  the  impression  that  they  would  be  pro- 
tected in  taking  in  cargoes  of  guano  there.  This  privilege,  however, 
will,  it  is  presumed,  be  limited  to  those  vessels  which  may  have  sailed 
for  those  islands  between  the  5th  of  June  and  the  24th  of  August  last. 

I  am,  gentlemen,  very  respectfully,  your  obedient  servant, 

CHARLES  M.  CONRAD, 

Acting  Secretary. 

Messrs.  Magoun  &  Son,  Boston. 


Captain  Jewett  to  Mr,  Conrad. 

New  York,  September  22, 1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  20th  instant,  in  which  it  is  stated  that  'intelligence  has  been  re- 
ceived at  this  department  to  the  effect  that  the  vessels  which  it  is 
understood  you  have  chartered  to  load  with  guano  at  the  Lobos 
islands  on  your  own  account  may  receive  freights  there,  or  at  the 
other  guano  islands,  on  account  of  the  Peruvian  government,  or  the 
contractors  for  the  export  of  that  article  from* Peru,"  and  in  answer 
thereto  I  beg  leave  to  state  that,  relying  on  the  assurances  of  the 
government  of  the  United  States,  as  contained  in  the  letter  from  the 
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State  Department  of  the  6th  of  June  last,  that  citizens  of  the  United 
States  had  a  right  freely  to  take  guano  from  the  Lobos  islands,  and 
the  verbal  statement  made  to  me  personally,  hj  the  honorable  Secre- 
tary of  the  Navy,  on  the  9th  day  of  June  last,  that  the  government 
had  ordered  a  force  there  to  protect  American  vessels  which  might  go 
there  for  cargoes  of  guano,  I  made  arrangements  with  Mr.  A.  G. 
Benson,  a  merchant  of  this  city,  sufficiently  extensive  to  load  hun- 
dreds of  ships  at  those  islands  ;  and  in  so  doing  very  heavy  expenses 
have  been  incurred  in  fitting  out  two  ships  with  men  and  materials — 
one  from  New  York,  and  the  other  a  duplicate  from  the  Sandwich 
islands — and  in  chartering  a  large  number  of  ships  to  go  to  the  Lobos 
islands,  which  was  communicated  to  your  department  in  my  letter  of 
16th  of  August  last.  These  expenditures  alone,  without  alluding  to 
other  losses  which  must  be  manifest  to  your  department,  render  it 
entirely  impossible  for  us  to  accept  such  an  arrangement  as  would  be 
implied  by  the  intelligence  you  are  so  kind  as  to  communicate,  with- 
out absolute  and  irretrievable  ruin. 

It  will,  therefore,  be  apparent  to  your  department  that  the  only 
course  left  us  is  to  rely  on  the  government  of  our  country  to  provide 
that  we  shall  be  permitted  to  load  on  our  own  account  all  the  ships 
which  we  have  chartered  for  those  islands,  with  the  men  and  means 
that  we  have  sent  out  for  so  doing. 

With  sentiments  of  respect,  I  have  the  honor  to  be  your  obedient 
servant, 

JAMES  C.  JEWETT. 

Hon.  C.  M.  Conrad, 
Acting  Secretary  of  State  of  the  United  Spates. 


Measra,  Dana  dk  Co,  to  President  FiUmate, 

Boston,  September  23,  1852. 

The  undersigned  would  respectfully  represent  that,  on  the  7th  of 
July  last,  they  had  the  honor  to  address  the  honorable  Secretary  of 
the  Navy,  and  inquired  of  him  if  American  vessels  loading  guano  at 
the  Lobos  islands  would  be  protected  by  the  United  States  ships  of 
war  in  the  Pacific.  Under  date  of  the  9th  of  same  month  Mr.  Gra- 
ham replied  to  above  in  the  affirmative. 

Subsequently,  the  orders  which  Mr.  Graham  informed  us  had  been 

Siven  to  Commodore  McCauley,  were  reported  to  be  withdrawn  ;  and 
aving  been  unable  to  ascertain  if  the  withdrawal  of  the  protection 
which  had  been  thus  previously  guarantied  was  entire,  and  referred 
as  well  to  those  ships  which  might  touch  at  the  Lobos  islands  without 
attempting  to  remove  the  guano  as  to  those  which  should  attempt  to 
load  there,  and  learning  from  the  decrees  of  the  Peruvian  government 
of  the  21st  of  March, and  10th  of  May,  1842,  that  all  vessels  which 
should  approach  or  anchor  at  the  islands  or  places  containing  ^uano 
would  be  liable  to  seizure  and  confiscation,  unless  they  had  permission 
from  the  Peruvian  government  to  touch  at  said  places  or  islands,  we 
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again  addressed  the  Navy  Department,  under  date  of  the  lOth  instant, 
asking  the  honorable  Secretary  if  it  was  the  intention  of  government 
to  withdraw  completely  its  protection,  and  permit  the  seizure  of 
American  vessels  which  should  simply  touch  at  the  Lobos  islands. 

To  this  inquiry  Mr.  Kennedy  replied,  under  date  of  the  15th  in- 
stant, briefly  stating  that  the  orders  first  given  to  Commodore  Mc- 
Oauley  had  been  superseded,  but  giving  us  no  information  on  the 
su^ect  of  our  query. 

The  undersigned  beg  to  enclose  copies  of  the  correspondence,  and  to 
state  to  his  excellency  that,  after  receiving  the  guarantee  of  protection 
above  referred  to,  first  given  in  the  letter  of  Jidy  9th,  from  the  Navy 
Department,  and  the  same  being  afterwards  confirmed  by  Mr.  Gra- 
ham in  person,  in  an  interview  which  the  senior  of  our  house  had 
with  him  in  Washington,  they  changed  the  destination  of  their  ship, 
the  '^  Michael  Angelo,"  which  had  been  ordered  to  proceed  from  San 
Francisco  to  China,  and  instructed  the  captain  of  said  ship  to  sail  for 
the  Lobos  islands  and  there  procure  a  cargo  of  guano. 

Ou^  ship  arrived  in  San  Francisco  early  in  August,  would  leave 
early  in  September,  and  is  now  doubtless  well  on  her  way  to  the  Lo- 
bos islands,  where  she  should  arrive  early  in  November. 

By  the  decrees  of  the  Peruvian  government  previously  referred  to, 
our  ship*  will  be  liable  to  seizure  and  confiscation  ;  and  as  it  was  on 
the  strength  of  the  guarantee  of  the  government^  and  our  reliance  in 
its  good  faith,  that  we  ordered  our  ship  there,  we  would  respectfully 
but  earnestly  appeal  to  your  excellency  to  take  such  measures  as  not 
only  will  avert  the  danger  to  which  she  is  exposed,  but  to  enable  her 
captain  to  procure  and  load  a  cargo  of  guano ;  for  we  would  state, 
that  though  the  ship  be  not  seized,  yet  the  expense  of  procuring 
utensils  and  other  articles  necessary  in  loading  guano  have  involved 
a  large  outlay,  and  if  we  are  not  permitted  to  procure  the  guano  we 
shall  sufier  a  serious  loss. 

It  being  understood  that  a  special  minister  from  the  Peruvian  gov- 
ernment has  lately  arrived  in  this  country  for  the  purpose  of  an  un- 
derstanding with  the  American  government  on  tne  subject  of  the 
above-mentioned  islands,  we  may  be  permitted  to  entertain  the  hope 
that  your  excellency,  in  view  of  the  claim  which  this  government  has 
made  to  remove  the  deposits  of  guano  on  the  Lobos,  and  in  considera- 
tion of  the  guarantee  given  to  several  of  its  citizens,  ourselves  among 
the  number,  that  their  ships  should  be  protected,  will  require  of  the 
Peruvian  government  to  abstain  from  any  interference  with  those 
ships  which,  under  the  above  guarantee,  have  been  ordered  there,  and 
pending  the  question  of  sovereignty  of  said  islands,  to  allow  them  to 
load  without  molestation. 

It  is  with  great  reluctance  that  the  undersigned  intrude  themselves 
on  the  attention  of  the  President,  but  the  extent  of  their  interest  in 
this  matter  renders  it  their  imperative  duty  to  use  all  honorable  means 
to  protect  the  same  ;  and  it  is  this  duty  which  constrains  them  to  ap- 
peal to  your  excellency,  believing  that  the  Executive  of  the  United 
(States,  while  watchful  of  the  general  interests,  and  desirous  of  pre- 
iserving  the  peace  of  the  country,  will  not  be  unmindful  of  the  private 
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cliiBUi  of  its  citizens^  nor  leguri  wiA  indiflforeiiee  tike  WHhfiilfiliMal 
ci  its  ffnanrnties  to  th«m. 

Wi&  amnranoes  of  our  high  consideratioii,  we  have  the  honor  to 
he  Yonr  most  ohedient  seryants, 

DANA  &  CO. 
His  Exoellenoy,  the  Hon.  MnJiARP  FnxHoUy 

PreMmi  of  the  United  StxOeB. 


Meears  Magaun  ikSonto  Mr.  Cimrad. 

BosTOir,  Sej^anber  24,  1852. 

Dbar  Sib  :  We  have  the  pleasure  to  acknowledge  the  receipt  of  your 
highly  esteemed  favor  of  2l8t  instant,  informing  us  that  intelligence 
had  reached  the  Department  of  State  to  the  effect  that  the  Peruvian 
government  is  disposed  to  give  freights  to  those  United  States  vessels 
which  may  have  proceeded  to  the  Lobos  Islands  under  the  impression 
that  they  would  be  protected  in  taking  in  cargoes  of  guano  there,  and 
we  write  to  ask  if,  under  this  arrangement,  those  vessels  of  the  United 
States  alluded  to  in  your  letter  will  be  allowed  to  load  cargoes  of 
guano  on  ship's  account,  or  whether  the  masters  will  be  obliged  in- 
stead of  this  to  accept  such  rates  of  freights  for  their  vessels  as  the 
Peruvian  government  may  see  fit  to  give. 

We  do  not  fully  understand  the  arrangement  proposed  bvthe  Peru- 
vian government,  as  the  word  '^freight''  is  oflen  used  in  CM>th senses 
among  mercantile  men  here. 

Captain  Baker,  of  our  ship  ^^  Manlius,''  had  received  our  letter  of 
instructions  of  17th  June,  and  sailed  from  Acapulco,  Mexico,  August 
10,  for  the  Lobos  islands,  where  he  no  doubt  arrived  early  the  present 
month,  (say  about  the  10th  instant.^ 

Very  respectfully,  your  most  obeaient  servants, 

MAGOUN  9s  SON. 

Hon.  C.  M.  CioNRAn, 

Acting  Secretary  of  8hUe,  Washingtany  D.  C. 


Mr.  Conrad  to  Messrs.  Dana  dk  Co. 

Depaetmbnt  of  Sxatb, 
Washington^  September  25,  1862. 

GxBTLBMBN :  The  President  has  referred  to  this  department  your 
letter  to  him  of  the  23d  instant,  stating  that  you  had  ordered  your 
ship  Michael  Angelo  from  San  Francisco  to  the  Lobos  islands  for  the 
purpose  of  loading  with  guano,  and  requesting  the  adoption  of  such 
measures  as  will  not  only  prevent  her  from  being  seised  by  the  Peru- 
vian authorities,  but  also  enable  her  to  accomplish  the  object  of  her 
voyage. 

In  reply,  I  have  to  inform  you  that  there  is  good  reason  to  believe. 
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tsm^  infonnation  reoeived  «t  this  deparimeat,  that  reauia  of  tbe 
United  States  whioh  sailed  about  the  time  of  the  Michael  Aaeelo  will 
obtain  a  freight  of  guano  from  the  Peruvian  government^  or  from  the 
contractors  with  that  government,  from  either  the  Lobos  or  Chindiik 
islands. 
I  am,  gentlafiien,  very  respectfully,  your  obedient  servuoit. 

C.  M.  CONBAD, 

Acting  Secretary. 
Messrs.  Dana  &  Co.,  Boskm.  , ^  .  /> 
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Me98r$.  Duma  d  do.  to  Mir.  Webster. 


Boston,  October  1,  1862. 

The  undersigned  respectftilly  beg  to  represent  that,  on  the  7th  of 
July  last,  they  addressed  a  letter  to  the  lion.  William  A.  Graham, 
Secretary  of  the  Kavy,  wherein  they  requested  to  be  informed  if 
American  vessels  loading  gruano  at  the  Lobos  islands  would  be  pro* 
tected  at  all  hazards  by  the  U  nited  States  fleet  in  the  Pacific. 

To  this  request  the  honorable  Secretary  did  them  the  favor  to  reply 
under  date  of  the  9th  of  same  month,  informing  them  '^  that  instruo- 
tions  had  been  given  by  the  department  to  Commodore  McCauley  to 
protect  our  citizens  resorting  to  the  Lobos  islands  to  procure  guano.'' 

This  assurance  was  afterwards  confirmed  in  a  personal  interview 
whioh  the  senior  member  of  our  house  had  with  Mr.  Graham. 

On  the  strength  of  this  assurance,  the  undersigned  changed  the 
destination  of  their  ship,  the  '^  Michael  Angelo,"  and  under  date  of 
the  fourth  of  August  last,  instructed  her  captain  not  to  go  to  China, 
as  he  had  previously  been  ordered,  but  to  proceed  from  San  Francisco 
with  all  despatch  to  the  Lobos  islands,  and  there  proctire  a  cargo  of 
guano,  informing  him  that  the  government  of  the  United  States  had 
promised  to  protect  American  ships  loading  there. 

The  shin  arrived  in  San  Francisco  on  the  second  day  of  August; 
her  arrival  became  known  here  about  the  seventh  of  mptember,  at 
about  which  date  the  instructions  of  the  undersigned  of  the  fourth  of 
August,  directing  the  ship  to  the  above  named  islands,  should  have 
been  received  in  §an  Francisco. 

The  ship  undoubtedly  sailed  thence  early  in  September,  and  should 
reach  her  destination  early  in  November. 

The  undersigned  beg  likewise  to  represent  that  by  the  decrees  of 
Peru  of  the  twenty-fifth  of  March  and  tenth  of  May,  1842,  all  vessels 
which  may  anchor  at  or  approach  those  islands  without  first  obtain- 
ing from  that  government  permission  so  to  do  are  liable  to  seizure 
and  confiscation ;  and  the^  would  therefore  represent  that  if  these 
decrees  are  enforced  they  will  suffer  great  damage ;  and  even  if  their 
ship  be  not  seized,  yet,  if  she  is  prohibited  from  procuring  a  earffa 
there,  the  undersigned  will  experience  serious  loss,  by  reason  of  the 
breaking  up  of  the  voyage  and  of  the  large  outlay  of  money  which 
they  have  made  in  procuring  the  necessary  implements  for  digging 
and  loading  the  guano. 
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The  nndersigned,  however,  indulge  the  hope  that  the  honorable 
the  Secretary  of  State  will  require  of  the  Peruvian  government  to 
abstain  from  making  any  seizures;  and  at  the  same  time  will  stipu- 
late that  their  ship,  in  common  with  other  American  vessels,  which, 
under  the  authority  of  the  United  States  government,  were  ordered 
there  before  its  guaranty  of  protection  was  withdrrfWn,  shall  be 
allowed  to  procure  a  foil  cargo  without  any  impediment  on  the  part 
of  Peru. 

The  undersigned  would  state  that,  as  it  was  on  the  reliance  whicli 
they  placed  on  the  promised  protection  of  their  government  that 
they  ordered  their  ship  to  the  Lobos  islands,  they  consider  that  they 
have  a  right  to  look  to  the  government  for  reparation  of  any  damages 
which  they  may  sustain  by  reason  of  the  withdrawal  of  the  aforesaid 
protection,  either  by  the  seizure  or  detention  of  their  ship,  or  by  her 
oeing  prevented  from  procuring  there  a  cargo  of  guano. 

As  the  undersigned  have  l^en  informed  that  there  has  recentlf 
arrived  in  this  country  a  special  minister  from  Peru,  they  respectfully 
request  that  in  case  the  United  States  government  make  any  arrange- 
ments with  that  of  Peru  for  the  protection  and  loading  of  the  ships 
which  have  been  despatched  to  the  above  named  islands,  they  may 
receive  from  the  Department  of  State  as  early  notice  of  the  terms  of 
same  as  may  be  compatible  with  the  public  interests. 

With  the  assurance  of  their  high  consideration  for  the  honoraUe 
the  Secretary  of  State,  they  have  the  honor  to  be  his  most  obedient 
servants, 

DANA  &  00. 

Hon.  Daniel  Webster, 

Secretary  of  State. 


Messrs.  Dana  &  Co.  to  Mr,  Conrad. 

Boston^  October  2, 1852. 

We  had  the  honor  to  address  yesterday  the  Hon.  Secretary  of  State, 
relative  to  the  position  in  which  we,  acting  under  the  authority  of 
our  government,  had  placed  our  ship  the  "Michael  Angelo." 

We  have  now  the  pleasure  to  acknowledge  the  receipt  of  the  com- 
munication of  the  honorable  the  acting  Secretary  of  State  of  the  25th 
ultimo,  which  has  only  reached  us  to-day. 

In  this  communication  we  are  informed  "  that  the  Department  of 
State  have  good  reason  to  believe  that  vessels  of  the  United  States 
that  sailed  about  the  time  of  the  "  Michael  Angelo  "  will  obtain  a 
freight  of  guano  from  the  Peruvian  government  or  from  the  contractors 
with  that  government,  from  either  the  Lobos  or  Chincha  islands." 

This  information  is  so  general  in  its  character  and  so  limited  in  its 
signification  that  we  can  draw  from  it  no  satisfactory  conclusion ;  and 
we  would  therefore  respectfully  inquire  if  the  Peruvian  government, 
or  the  contractors  with  that  government,  propose  that  vessels  which, 
under  the  authority  of  the  ITnited  States  eovernment,  have  been 
ordered  to  the  Lobos  islands,  shstU  be  allowea  to  procure  guano  there 
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for  the  benefit  of  their  owners,  or  whether  the  proposition  of  the 
Peruvian  government  or  its  contractors  is  to  charter  or  freight  the 
said  vessels  on  their  own  account? 

If  the  latter  be  the  proposal  made,  we  shall  be  obliged  if  you  will 
inform  us  what  rate  of  freight  they  propose  to  allow. 

We  would  state  that  any  ordinary  rate  of  freight  would  be  no  com- 
pensation for  the  expenses  we  have  already  incurred  independent  of 
Ihose  which  are  contingent  or  are  likely  to  result  from  the  change 
which  we  have  made  in  the  destination  of  our  ship ;  and  we  would 
moreover  represent  that  if  our  ship  be  prevented  from  procuring  a 
cargo  of  guano  for  the  benefit  of  her  owners,  we  consider  that  we 
shall  have  a  just  claim  on  the  government  for  any  difierence  which 
may  arise  between  what  we  may  be  obliged  to  accept  as  a  freight  for 
the  ship,  and  what  we  might  have  realized  for  the  cargo  of  guano 
which  she  would  have  procured,  had  the  protection  of  government 
not  been  withdrawn. 

May  we  be  permitted  to  repeat,  what  we  stated  in  our  communica- 
tion of  yesterday  to  the  honorable  the  Secretary  of  State,  viz :  "  that 
we  have  entertained  and  still  entertain  the  hope  that  the  government 
of  the  United  States  will  stipulate  that  American  vessels  which  have 
been  authorized  to  proceed  to  the  Lobosislandsshs  11  be  permitted  to 
procure  guano  there. ' '   » 

We  would  also  respectfully  represent  that  the  ti.ne  at  which  our 
ship  should  reach  her  destination  is  rapidly  drawing  near,  and  that 
it  is  of  great  importance  to  us  that  some  arrangement  should  soon  be 
effected  whereby  she  may  bo  enabled  to  procure  a  cargo. 

If,  however,  the  government  decide  not  to  renew  their  protection^ 
and  do  not  deem  it  practicable  to  make  such  stipulations  as  we  have 
suggested  above,  we  shall  be  much  obliged  if  the  Secretary  of  State  will 
give  us  early  information  of  the  same ;  for  in  case  the  government 
continues  to  maintain  its  present  position  on  this  subject,  we  may  be 
compelled  to  accept  such  terms  of  freight  as  the  Peruvian  government 
or  its  contractors  may  dictate ;  and  if  there  is  no  prospect  of  an  early 
arrangement  being  made  with  the  government  of  Peru,  we  must,  in 
order  to  avoid  unnecessary  detention  of  the  ^^  Michael  Angelo,"  send 
to  her  captain  by  the  nineteenth  of  this  month  instructions  how  to 
proceed. 

Assuring  the  honorable  the  acting  Secretary  of  State  of  our  high 
regard  and  consideration,  we  have  the  honor  to  be  his  most  obedient 
servants, 

DANA  &  00. 

Hon.  0.  M.  Conrad, 

Acting  Secretary  of  StatCy  Washington. 


Messrs.  Magoun  dk  Son  to  Mr.  Conrad. 

Boston,  October  T,  1852. 
D£AB  Sib  :  We  deem  it  important  to  advise  the  department  that  we 
have  received,  per  last  steamer,  a  letter  from  Oaptain  Otis  Baker,  jr.. 
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master  of  oar  ship  '^  Manlius/'  dated  Lobos  de  Afuera,  September  12, 
1852,  copy  of  which  70a  will  please  find  herewith  annexed. 

Captam  Baker's  letter  appears  to  have  been  written  soon  after  his 
arrival,  and  in  great  haste,  probably  while  the  mail  steamer  was  ap- 
proaching, and  does  not  saj  what  course  he  should  take  with  the 
^^  Manlius,"  neither  does  he  mention  in  his  letter,  as  you  will  perceive, 
that  any  a^ent  of  the  Peruvian  government  had  offered  to  ''  give 
freight"  to  nis  vessel. 

\^ry  respectfully,  your  most  obedient  servants, 

MAGOUN  &  SON. 

Hon.  C.  M.  Conrad, 

Acting  Secretary  of  State,  Washington^  D,  C, 


Lobos  db  Afuera,  September  12, 1852. 

Gbmtlembn:  This  will  inform  you  that  your  ship  "Manlius"hM 
touched  at  these  islands,  as  directed,  and  was  immediately  ordered 
away  by  a  Peruvian  man-of-war  brig  lying  at  this  [island].  There  i« 
one  English  barque  here  loaded,  and  one  American  do.  loading,  and 
■  loaded  and  sailed,  which  is  all  that  has  called  here.  I  have  do 
time  to  say  more. 

Your  obedient  servant, 

0.  BAKER,  Jr. 

Messrs.  Magoun  &  Son. 

This  is  to  certify  that  the  ship  ^'Manlius,"  of  Boston,  Captain 
Baker,  has  been  ordered  to  weigh  and  leave  immediately. 

SAMUEL  MOORHOUSE, 

Barque  Eliza. 
JAMES  ROBERTSON, 

Barque  OardMT. 


Messrs.  Magoun  dt  Son  to  Mr.  Everett. 

Boston,  November  11,  1852. 

Sir:  Having  our  ship  '^Manlius"  at  Acapulco  in  the  month  of 
June  last,  hearing  of  the  favorable  opportunity  presented  for  obtain- 
ing a  cargo  of  guano  at  the  Lobos  islands,  and  wishing  to  engage  in 
no  enterprise  which  was  not  characterized  by  integrity  and  honor,  we 
wrote,  under  date  of  June  'Tth,  1862,  to  the  Department  of  State  for 
information  concerning  the  right  of  American  vessels  to  load  at  that 
place. 

An  official  communication  from  honorable  Daniel  Webster,  and  aii- 
other  Irom  the  honorable  Secretary  of  the  Navy,  in  reply  to  our  in- 
quiries, assured  us  that  orders  had  been  issued  to  the  American 
squadron  in  the  Pacific  to  afford  protection  to  American  vessels  while 
loading  at  the  Lobos  islands. 
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Belying  upon  this  authority  and  promise  of  protection,  our  ship 
'^Manlins/'  equipped  at  a  heavy  cost  of  men,  boats,  and  implements, 
in  obedience  to  instructions,  reached  those  islands  early  in  the  month 
of  September  last,  where  the  expected  protection  was  not  found,  and, 
after  protracted  and  expensive  delay,  was  obliged,  by  the  peremptory 
orders  of  the  Peruvian  authorities  to  leave  those  waters  in  ballast, 
thus  occasioning  great  pecuniary  loss  to  her  owners. 

Feeling  that  this  loss  is  owing  to  no  misjudgment  of  our  own, 
and  expecting  indemnification,  we  take  the  liberty  to  inquire  whether, 
through  any  actual  or  contemplated  arrangement  between  the  Ameri- 
can and  Peruvian  governments,  the  department  expects  to  redeem  its 
promise  of  protection  after  such  a  manner  that  the  ^^Manlius,"  or  any 
other  ship  of  ours  of  equal  capacity,  shall  be  allowed  to  procure  a 
cargo  of  guano  at  the  Lobos  islands  on  ships  account. 

Very  respectfully,  your  most  obedient  servants, 

MAGOUN  &  SON. 

Hon.  Edward  Everett, 

Secretary  of  State,  Washingtony  D.  C. 


Mr.  Everett  to  Dana  dk  Co. 

Department  of  State, 
Washington,  November  19,  1852. 

Gesttlemen  :  At  the  request  of  Mr.  Edmund  W.  Dana,  I  would  in- 
form you  that  the  arrangement  concluded  between  this  government 
and  the  Peruvian  minister  relative  to  American  vessels  sent  to  the 
Lobos  islands  for  guano,  would  include  any  vessels  ordered  on  the  4th 
of  August  and  sailing  from  San  Francisco  prior  to  the  25th  of  August, 
provided  she  is  placed  at  the  disposal  of  the  agents  of  the  Peruvian 
government,  in  this  country,  before  the  Ist  of  June,  1853. 

I  remain,  gentlemen,  respectfully,  your  obedient  servant, 

EDWARD  EVERETT. 

Messrs.  Dana  &  Co.,  Boston. 


Mr.  Benson  to  Mr.  Everett.* 

New  York,  November  2Y,  1862. 

Sir  :  The  action  of  this  government  in  suspending,  its  orders  to  pro- 
tect OUT  shipping  while  engaged  in  loading  guano  at  the  Lobos  islands, 
and  the  proclamation  of  its  officers  in  the  Pacific,  warning  ship-owners 
against  violating  the  decrees  of  Peru  in  regard  thereto,  have  induced 
many  of  the  ship-owners  to  abandon  their  charters ;  and  if  this  should  be 
the  case  generally,  the  honorable  Secretary  will  not  fail  to  perceive  how 

o  Non.— A  copy  of  this  letter  aooompanies  Mr.  Everett's  note  to  Mr.  Osma,  of  December 
1,  1862. 
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yery  injuriously  it  would  affect  my  interests.  All  the  expenses  liaiYe 
been  incurred  for  laborers,  materials,  &c.,  to  load  inlly  one  hundred 
thousand  tons  of  shipping,  forty  thousand  tons  of  which  are  estimated 
to  be  under  engagement  up  to  this  date.  Now,  what  I  desire  is,  that 
the  Secretary  of  State  will  request  the  Peruyian  minister  to  consent 
(under  the  arrangement  recently  made  between  the  two  governments) 

to  liquidate  at tons,  per  register  of  ships,  which  shall  be  delivered 

on  board  vessels  chartered  by  me,  and  to  extend  the  time  for  present- 
ing the  charter  parties  for  endorsement.  Such  a  settlement,  made 
now,  will  prevent  future  differences  from  occurring  between  the  char- 
terers of  the  ships  and  the  Peruvian  government  or  its  agents,  and 
difficulties  to  our  own  government  in  the  settlement  of  disputes  arising 
therefrom ;  and  as  there  is  no  reason  to  suppose  the  minister  of  Peru 
would  object  to  such  a  request,  I  beg  leave  most  respectfully  and  earn- 
estly to  hope  that  it  may  be  made ;  and  have  the  honor  to  remain  your 
most  obedient  servant 


Hon.  Edward  Everett, 

Secretary  of  State,  Washington. 


A.  G.  BENSON. 


Mr.  Everett  to  Messrs.  Dana  A  Co. 

Department  of  State, 
Washington^  December  10,  1852. 
Gentlehen  :  I  transmit,  herewith,  a  copy  of  a  translation  from  the 
note  of  Mr.  J.  J.  de  Osma,  minister  of  Peru,  from  which  you  will 
learn  that,  prior  to  the  note  from  this  department  to  him  on  the  sub- 
ject, Mr.  Osma  had  given  orders  for  the  chartering  of  your  ship,  the 
Michael  Angelo,  for  a  freight  of  guano  from  the  Lobos  islands, 
I  am.  gentlemen,  respectfully,  your  obedient  servant, 

EDWARD  EVERETT. 
Messrs.  Dana  &  Co. ,  Boston. 


Mr.  Everett  to  Mr,  Benson. 

Department  of  State, 
Washington^  December  10,  1852. 

Sir  :  I  transmit  to  you,  herewith,  copy  of  a  translation  of  a  note 
from  Mr.  J.  J.  de  Osma,  minister  of  Peru,  in  reply  to  one  from  this 
department,  enclosing  a  copy  of  your  letter  of  the  27th  ultimo,  in  re- 
lation to  the  freighting  of  your  vessels  at  the  Lobos  islands. 

Mr.  de  Osma,  you  will  perceive,  declines  making  any  special  ar* 
rangements  in  reference  to  your  vessels,  without  particular  instruc- 
tions from  his  government,  to  which  he  has  referred  the  subject. 

I  am,  sir,  your  obedient  servant, 

EDWARD  EVERETT. 

A.  G.  Benson,  Esq. 
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Messrs.  Magoun  dk  Son  to  Mr.  Everett, 

[Telegraphic] 

Boston^  December  11,  1862. 
Will  you  have  the  kindness  to  inform  us,  by  telegraph,  if  the 
''  Manlius  "  is  included  in  Mr.  Osma's  list  of  vessels  furnished  State 
Department  seventeenth  ultimo. 

MAGOUN  &  SON. 
Hon.  Edwabd  Everbtt. 


Mr.  Everett  to  Messrs.  Magoun  d  Son, 

DSPARTMBNT  OF  StATB, 

Washington,  December  21,  1862. 

Ghntuocbn  :  It  is  a  source  of  great  regret  that  the  department  has 
been  unable  until  this  moment  to  reply  to  your  telegraphic  despatch 
of  the  11th  instant,  inquiring  whether  the  ^^  Manlius"  was  included 
in  the  list  of  vessels  furnished  by  Mr.  Osma  with  his  note  to  this  de- 
partment of  the  lYth  ultimo. 

By  some  accident  the  list  to  which  Mr.  Osma  referred  was  lost  or 
mislaid,  and  it  was  therefore  necessary  to  obtain  a  duplicate  thereof 
from  the  minister  of  Peru.  Mr.  Osma  was  lying  ill  in  New  York,  and 
the  letter  of  the  department  remained  necessarily  unanswered  until 
Mr.  Osma's  return  to  this  city. 

In  a  duplicate  list  of  the  vessels  just  received  from  Mr.  Osma  the 
name  of  the  Manlius  does  not  appear. 
I  am,  &c., 


Messrs.  Magouk  &  Son. 


EDWARD  EVERETT. 


Mr.  Everett  to  Mr.  Benson. 

Department  op  State, 
Washington,  February  9,  1863. 

Sir  :  Your  letter  of  the  7th  instant  to  the  President,  enclosing 
copy  of  a  communication  addressed  by  you  to  the  Peruvian  minister, 
has  been  referred  to  this  Department,  and  in  relation  thereto,  I  have 
to  inform  you  that  copies  of  the  same  have  been  transmitted  to  the 
charge  of  the  United  states  at  Lima  with  proper  instructions  in  the 
premises. 

I  am,  sir,  respectfully,  your  obedient  servant, 

EDWARD  EVERBTT. 
A.  G.  Benson,  Esq., 

New  York  City. 
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Mr,  Benson  to  Mr.  Everett. 

^  New  York,  Mardi  2,  1853. 
Bib:  I  have  the  honor  to  hand  you  with  this  duplicates  of  the  pa- 
pers contained  in  the  package  herewith  enclosed,  and  addressed  to  the 
nonorahle  J.  Randolph  Clay,  charg^  d'affaires  at  Pern,  with  the  request 
that  you  will  cause  the  originals  to  he  forwarded  to  Mr.  Clay,  accom- 
panied with  such  instructions  in  reference  thereto  as  in  your  opinion 
the  case  requires,  and  that  the  others  may  he  placed  on  file  in  the 
Department  of  State ;  and  have  the  honor  to  he  your  most  obedient 
servant, 

A.  a.  BENSON. 
Hon.  Edward  Everbit, 

Secretary  of  Staie  J  Washington^  D.  C. 


New  York,  February  21,  1853. 

Sir  :  Under  date  of  the  4th  instant,  I  took  the  liberty  to  address 
you  regarding  the  difficulties  which  had  arisen  under  the  settlement 
of  the  liobos  question,  and  to  invoke  your  aid  in  behalf  of  my  agent, 
Captain  John  0.  Calebs,  to  enable  him,  in  accordance  with  the  im 
spirit  of  the  arrangement  entered  into  between  the  two  governments 
on  the  ITth  of  November  last,  to  settle  with  the  Peruvian  government 
for  implements,  utensils,  &c.,  which  I  had  sent  out  from  the  United 
States  and  the  Sandwich  Islands  to  procure  guano  at  the  Lobos  islands. 
It  was  there  also  stated  that  vessels  engaged  by  me  to  load  with 
guano  had  in  some  cases  been  rechartered  by  the  agents  of  Pern,  and 
requested  that  all  such  vessels  should  be  loaded  for  my  account,  ac- 
cording to  the  aforesaid  arrangement,  at  twenty  silver  dollars  per  ton 
freight,  without  regard  to  their  subsequent  engagements. 

It  is  not  to  be  supposed  that  any  charters  would  have  been  aban- 
doned, or  recharters  made,  if  the  government  cf  the  United  States, 
on  the  one  hand,  had  not  withdrawn  its  protection,  and  Peru,  on  the 
other  hand,  had  not  threatened  confiscation.  And  the  government  of 
the  United  States  having  been  informed  of  these  circumstances,  and 
being  apprehensive  that  difficulties  misht  arise  on  account  thereof^ 
on  the  nrst  of  December  last  requested  his  excellency  J.  J.  de  Oema, 
to  liquidate  the  number  of  registered  tons  of  shipping  which  I  should 
have  freighted  at  the  Chincha  islands  under  the  aforesaid  arrange- 
ment. The  above  request  was  accompanied  with  a  copy  of  a  note  from 
the  undersigned,  of  the  27th  of  November  last,  to  the  Hon.  Edward 
Everett,  copy  of  which  is  herewith  annexed,  marked  "A,"  which, 
it  may  be  proper  to  state,  was  first  submitted  to  his  excellency  the 
minister  of  Peru,  then  in  New  York,  and  so  modified  by  his  directions 
as  to  suit  his  views,  and  with  the  distinct  and  positive  assurance  that 
if  the  government  of  the  United  States  would  make  the  request  asked 
for  tnerein  he  would  immediately  grant  it.  This  letter  was  presented 
oy  the  undersigned  in  person  to  the  Hon.  Edward  Everett,  in  Washing- 
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ton,  on  the  morning  of  December  1,  1852,  at  nine  and  a  half  o'clock, 
and  was  submitted  to  the  consideration  of  the  cabinet  that  same  day. 
While  this  subject  was  thus  under  consideration,  two  circumstances 
•worthy  of  note  occurred,  which  I  beg  leave  to  state :  First,  that  J.  T. 
de  Osma,  brother  of  the  minister,  called  at  the  State  Department  to 
see  Mr.  Everett  to  say  to  him  (and  in  his  absence  informed  Mr.  Hunter) 
that  such  a  letter  was  to  be  laid  before  him,  and  to  beg  him  not  to 
make  the  request  it  contained,  as  it  could  not  be  granted ;  second, 
that  by  the  mail  of  that  day  the  undersigned  received  a  letter  from 
New  York,  stating  that  Mr.  Osma  was  very  desirous  the  request  should 
be  made,  but  was  afraid  the  government  of  the  United  otates  could 
not  be  induced  to  ask  it.  It  is  supposed,  however,  the  letter  above  re- 
ferred to  was  written  and  despatched  before  this  extraordinary  mes- 
sage was  communicated  to  Mr.  Everett,  and  that  its  annunciation  per- 
plexed and  surprised  him. 

The  undersigned  returned  to  New  York  on  the  2d  day  of  December, 
and  on  the  day  following  called  on  his  excellency  the  minister  of 
Peru,  who,  to  the  great  surprise  and  mortification  of  the  undersigned, 
said  that  inasmuch  as  he  had  fulfilled  his  mission  in  this  respect,  and 
had  advised  his  government  of  what  he  had  done,  upon  farther  re- 
flection he  thought  it  more  proper  to  submit  the  matter  to  his  gov- 
ernment, accompanied  with  his  views  in  its  favor  ;  and  further,  that  it 
was  the  identical  suggestion  he  had  made  pending  the  negotiation, 
and  there  could  be  no  doubt  of  its  adoption,  as  he  would  recommend  it. 
It  will,  however,  appear,  by  reference  to  the  annexed  copies  of  letters 
marked  **B"  and^'C,"  of  the  4th  and  10th  of  December  last,  that  if 
the  honorable  Secretary  of  State  did  not  feel  that  the  government  of 
the  United  States  had  been  trifled  with,  he  was  quite  sure  that  Mr. 
Osma  had  no  intention  of  making  the  recommendation  above  referred 
to. 

I  now  beg  leave  to  call  your  attention  to  the  annexed  copy  of  cor- 
respondence between  the  undersigned  and  his  excellency  J.  J.  de 
Osma,  minister  of  Peru,  (mine,)  of  the  28th  ultimo  and  Yth  instant, 
and  (his)  of  the  5th  and  21st  instant,  marked  ''D,"  *'E,"  "P," 
and  "  G,"  and  between  the  undersigned  and  the  government  of  the 
United  States  of  the  Yth  and  9th  instant,  and  marked  "  H"  and  "  I;" 
which  would  seem  to  show  that,  for  reasons  not  disclosed  to  the  un- 
dersigned, the  government  of  the  United  States  did  not  choose  to  make 
any  further  requests  of  Mr.  Osma,  but  submitted  the  whole  ^  corre- 
spondence to  your  excellency,  with  the  proper  instructions  in  the 
premises. 

Here  it  may  be  proper  to  state  that,  from  the  very  beginning  of 
this  business  till  the  day  its  final  settlement  was  announced,  the 
owner  of  every  ship  who  had  chartered,  or  was  negotiating  a  charter 
with  me,  was  threatened  by  the  agents  or  charterers  of  vessels  for 
Peru  in  this  city  either  with  the  seizure  of  his  ship  or  the  loss  of  his 
charter ;  and  so  industriously  and  generally  was  this  sentiment  cir- 
culated in  the  public  prints  and  elsewhere,  that  very  many  ship-owners 
were  deterred  from  concluding  charters  with  me  at  all,  while  many 
others  accepted  offers  binding  on  my  part,  but  on  theirs  only  in  the 
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event  that  it  should  appear,  when  the  ships  had  discharged  their  ontr 
ward  cargoes,  I  was  able  to  load  them  according  to  agreement. 

It  will  not  be  thought  strange,  therefore,  that  after  the  proclaioa- 
tions  of  the  two  governments  appeared  on  the  Atlantic  and  Pacific 
coasts,  that  some  parties  abandoned  charters  made  with  me,  and  en- 
tered into  others  with  the  agents  of  Peru,  or  sought  busmess  else- 
where. It  is  only  strange  that  all  of  them  did  not  do  the  same ;  bnt 
how  manv  besides  those  first  referred  to  may  have  so  done,  I  am  not 
at  present  able  to  state,  for  the  reason  that  my  agent,  upon  whom  I 
relied  for  advice  on  this  subject  from  the  north  Pacific,  Mr.  A.  B. 
Howe,  (who  was  interested  in  the  ships  chartered  there,  and  wbo  hi 
arrived  at  the  Sandwich  Islands,  and  was  preparing  to  embark  his 
expedition  of  men,  materials,  provisions,  &c.,  for  the  Lobos  islands,) 
was  so  utterly  confounded  and  overwhelmed  with  the  announcemeDi 
that  the  government  of  the  United  States  had  withdrawn  its  prote^ 
tion  that,  in  a  fit  of  alienation  of  mind,  he  committed  suicide. 

He  had  forwarded  to  me  the  charter  parties  of  the  brig  "  Cyms, " 
barque  ** Tartar,"  ships  ''Ellen  Brooks"  and  "Emily  Taylor;" 
which  vessels  he  had  taken  up  to  transport  from  the  Sandwich  Islands 
his  laborers,  materials,  outfits,  &c.,  (after  which  they  were  to  load 
guano,)  and  had  purchased  there  another  vessel  to  be  used  as  a  storesbip 
at  the  Lobos  islands  ;  but  his  sudden  death  and  the  declared  unlftw- 
fulness  of  the  business  induced  the  captains  of  the  above  named  char- 
tered vessels  to  abandon  their  charters,  leaving  the  storeship,  outfits, 
men,  &c.,  in  utter  confusion  ;  thus  bringing  the  entire  expedition  to 
a  dead  stand,  and  subjecting  me  to  great  embarrassment  and  hean 
losses. 

I  may  be  allowed  also  further  to  state  that,  after  having  provided 
the  men  and  means  from  the  Atlantic,  and  lor  fear  of  disaster  bad 
duplicated  the  same  from  the  Pacific,  (with  double  the  complement  of 
laborers,)  feeling  confident  that  every  preparation  was  complete  on 
my  part,  and  not  entertaining  the  shadow  of  a  doubt  but  that  the 
government  of  the  United  States  would  fulfil  its  voluntary  assurances, 
an  agent  was  despatched  to  England  with  authority  to  negotiate  a 
contract  for  the  delivery  there  of  one  hundred  thousand  tonsof  gaano; 
which  contract  was  completed  on  my  part,  as  far  as  I  was  able,  bat 
failed  because  the  gorernment  of  the  United  States,  after  inviting  ^ 
into  such  an  enterprise,  when  I  was  fairly  embarked  and  could  not 
retreat,  announced  to  the  world  that  the  business  in  which  I  was  en- 
gaged was  unlawful,  thereby  compelling  me  to  dishonor  engagements 
and  pay  losses  arising  solely  from  a  perfect  reliance  in  its  promises. 

The  agreement  on  the  part  of  Peru  to  freight  at  twenty  dollars  p^r 
ton  from  the  Chincha  islands  the  ships  which  I  had  chartered,  and 
had  made  provision  to  load  at  the  Lobos  islands,  and  to  take  and  p&f 
for  at  fair  prices  my  outfits,  was  required  by  the  government  of  the 
United  States,  and  was  conceded  by  that  of  Peru  in  the  negotiatioj 
which  resulted  in  the  arrangement  of  the  ITth  November  last,  and 
was  intended  by  both  parties  to  embrace  in  its  provisions  all  the  ves- 
sels which  I  was  obligated  to  load — the  object  being,  in  some  measure, 
to  remunerate  me  for  the  losses  occasioned  by  the  abrupt  termination 
of  the  business,  and  for  the  expenses  incurred  for  outfits,  laborers^ 
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transports,  storeships,  and  agencies  in  the  Pacific  and  elsewhere,  and 
for  such  other  expenditures  and  responsihilities  as  were  necessarily 
connected  with  such  an  undertaking.  I  now  heg  leave  to  state  that, 
prior  to  the  settlement  of  this  question,  as  before  mentioned,  a  par- 
ticular and  personal  friend  of  Mr.  J.  J.  de  Oajna  demanded  for  his 
influence  in  inducing  the  minister  to  make  said  arrangement  and  to 
promise  an  adyance  of  fifty  thousand  dollars  that  I  should  agree  to 

fiay  him  one  dollar  a  ton  for  every  ton  of  guano  which  should  be  de- 
ivered  in  the  United  States  by  me  under  said  arrangement ;  and  that 
the  agents  of  Peru,  acting  under  the  authority  and  instructions  of  the 
said  minister,  also  demanded  a  commission  of  more  than  another  dollar 
a  ton  for  their  services  for  paying  over  to  me  the  freight  money  and 
making  the  said  advance.  I  was  compelled  to  yield  to  these  hard  con- 
ditions to  maintain  my  commercial  reputation,  staggering  under  the 
very  heavy  expenditures  and  responsibilities  incurred  in  this  business^ 
amounting  to  more  than  half  a  million  of  dollars ;  but,  hard  as  such 
exactions  were,  I  should  have  submitted  to  them  without  a  murmur^ 
if  the  conditions  by  which  they  were  extorted  had  been  fulfilled ;  but, 
after  they  had  obtained  from  me  the  endorsement  of  my  charter  parties, 
and  an  order,  as  per  copy  enclosed,  marked  '^  J,"  had  been  trans- 
mitted by  me  to  my  agent.  Captain  John  0.  Calebs,  in  Peru,  to  pay 
any  and  all  funds  he  might  have  belonging  to  me  to  the  house  of 
Messrs.  Barreda  &  Brother,  agents  of  Peru,  at  Callao,  they  then  de- 
clined to  make  the  advance  before  mentioned,  which  had  been  promised, 
and  the  minister  declined  directing  the  same. 

In  conclusion,  therefore,  permit  me  to  say  that,  since  the  only  con- 
sideration that  induced  me  to  yield  to  such  demands  has  not  been 
complied  with,  either  by  the  minister  or  the  agents  of  Peru,  I  feel 
compelled  to  appeal,  through  your  excellency,  to  the  government  of 
Peru  for  justice,  and  to  ask — 

Firstly,  That  the  request  of  the  government  of  the  United  States, 
made  on  the  Ist  of  December  last,  by  the  authority  and  advice  of  the 
Peruvian  minister,  shall  be  complied  with,  (which  was  to  settle  the 
number  of  registered  tons  of  shipping  which  should  be  loaded  on  my 
account  at  the  Chincha  islands,  under  the  arrangement  of  the  17th  of 
November  last ;)  and 

Secondly.  That  their  agents  in  this  country  shall  be  instructed  to 
pay  to  my  order  twenty  silver  dollars  for  every  ton  of  guano  which  shall 
be  delivered  in  the  United  States  from  such  ships  chartered  by  me, 
without  making  any  deductions  therefrom  for  commissions  or  other- 
wise; and 

Thirdly,  That  the  government  of  Peru  will  not  only  not  encour- 
age the  breaking  of  contracts  made  with  me,  but  will  direct  that 
such  ships,  and  such  only  as  conform  thereto,  shall  be  loaded  with 
guano  at  all,  and  that  their  agents,  Messrs.  Barreda  &  Brothers,  may 
be  directed  to  cancel  all  subsequent  contracts  made  by  them  with  the 
owners  of  vessels  previously  chartered  to  me,  and  not  to  make  any 
such  others. 

I  have  the  honor  to  be,  your  most  obedient  servant, 

A.  G.  BENSON. 

Hon.  J.  Bandolph  Clat, 

Minister  near  the  govei^nment  of  Peru.  ^         , 
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New  York,  November  27, 1852. 

Sir  :  The  action  of  our  government,  suspending  it«  orders  to  protect 
our  shipping  while  engaged  in  loading  guano  at  the  Lohos  islands, 
and  the  proclamation  of  its  officers  in  the  Pacific,  warning  sbip- 
owners  against  violating  the  decree  of  Peru  in  regard  thereto,  have 
induced  many  of  the  ship-owners  to  abandon  their  charters;  and  if 
this  should  have  been  the  case  generally,  the  honorable  Secretary  will 
not  fail  to  perceive  how  very  injuriously  it  would  afiect  my  interest. 

All  the  expenses  have  been  incurred  for  laborers,  materials,  &c.,  tc 
load  fully  one  hundred  thousand  tons  of  shipping,  (forty  thousand  of 
which  are  estimated  to  be  under  engagement  up  to  this  date.)  Now. 
what  I  desire  is,  that  the  Secretary  of  State  will  request  the  Peruyi&ii 
minister  to  consent  (under  the  arrangement  recently  made  between 

the  two  governments^  to  liquidate,  at tons  per  ship's  register. 

the  amount  which  snail  be  delivered  on  board  vessels  chartered  bj 
me,  and  to  extend  the  time  for  presenting  the  charter  parties  for 
endorsement. 

Such  a  settlement  made  now  will  prevent  future  differences  from 
occurring  between  the  charterers  of  tne  ships  and  the  Peruvian  gor- 
ernment,  or  its  agents,  and  difficulties  to  our  own  government  is 
settlement  of  disputes  arising  therefrom  ;  and  as  there  is  no  reason  to 
auppose  that  the  minister  of  Peru  would  object  to  such  a  request,  I 
beg  leave  most  respectfully  and  earnestly  to  hope  that  the  honorable 
Secretary  of  State  will,  at  his  convenience,  mase  such  a  request  in 
my  behalf. 

I  have  the  honor  to  be  yoar  obedient  servant, 

A.  G.  BENSON. 

Hon.  Edward  Everbit, 

Secretary  of  Statty  Waahingtony  D.  C. 


Mr.  de  Osma  to  Mr.  Everett. 

[TranBlation.] 

Union  Placb  Hotbl, 
New  York,  December  4,  1862. 

I  have  this  day  received  your  excellency's  note  of  the  1st  instant, 
enclosing  copy  of  a  letter  addressed  to  your  excellency  by  Mr,  A.  (J- 
Benson,  on  the  2Tth  of  last  month,  suggesting  an  arrangement  in 
regard  to  the  freighting  of  vessels  sent  to  the  Lobos  islands,  to  whi(4 
your  excellency  calls  my  attention,  in  order  to  ascertain  whether  it  ii 
in  my  power  to  enter  into  an  arrangement  of  this  description. 

Having  informed  my  government  of  the  termination  of  this  matter, 
I  do  not  consider  myself  authorized  to  alter  the  terms  of  the  offer 
which  I  made  to  your  excellency  in  its  name,  in  my  communication 
of  the  17th  of  last  month,  which  terms  are  so  clear,  in  mj  opinion, 
that  they  cannot  give  rise  to  any  difficulties  in  their  application  or 

Digitized  by  V^OOQlC 


ALFRED    O.   BEKSON.  236 

falfilment.  With  this  view,  I  traDsmit  your  excellency's  note  to 
my  government,  in  order  that,  after  taking  the  same  into  considera- 
tion, said  government  may  adopt  any  resolution  it  may  think  proper. 
Tour  excellency  will  be  pleased  to  accept  the  assurances  of  my  high 
consideration  and  regard. 

JOAQ'N  J.  DE  OSMA. 
The  Most  Excellent  Edward  Everett, 

Secretary  of  State,  Washington. 


Department  of  State, 
Waahingtonj  December  10,  1852. 

Sir:  I  transmit  to  you  herewith  a  copy  of  a  translation  of  a  note 
from  Mr.  J.  J.  de  Osma,  minister  of  Peru,  in  reply  to  one  from  this 
department  enclosing  a  copy  of  your  letter  of  the  2Tth  ultimo,  in  re- 
lation to  the  freighting  of  your  vessels  at  the  Lobos  islands. 

Mr.  de  Osma,  you  will  perceive,  declines  making  any  special  ar- 
rangements in  reference  to  your  vessels  without  particular  instruc- 
tions from  his  government,  to  which  he  has  referred  the  subject. 

I  am,  respectfully,  your  obedient  servant, 

EDWARD  EVERETT. 

A.  G.  Benson,  Esq.,  New  York  city. 


New  York,  February  Y,  1853.     . 

Sir:  I  am  quite  happy  to  learn  from  the  note  of  your  excellency 
of  the  5th  instant  that  the  only  reason  for  not  directing  the  accept- 
ance of  the  ships  named  in  my  note  of  the  28th  ultimo  is,  that  it 
would  subject  the  Messrs.  Barreda  &  Brother  to  the  heavy  penalties 
contained  in  the  subsequent  charter  parties  of  said  ships  made  with 
those  gentlemen. 

I  will  therefore  thank  you  to  direct  the  acceptance  of  such  ships 
only  as  the  owners  or  charterers  of  which  shall  request  Messrs.  F.  Bar- 
reda &  Brother,  in  writing,  that  the  charters  made  with  them  may 
be  cancelled,  the  same  having  been  made  after  the  government  of  the 
United  States  had  given  public  notice  that  it  would  not  protect  Ameri- 
can vessels  in  going  to  the  Lobos  islands  contrary  to  the  decrees  of 
Peru,  and  after  it  was  currently  reported  that  the  government  of  Peru 
would  confiscate  every  vessel  caught  in  violating  such  decrees,  and 
that  the  charters  which  those  gentlemen  had  made  with  me  before 
those  made  with  Messrs.  F.  Barreda  &  Brother  shall  be  accepted. 
I  am,  &c., 

A.  G.  BENSON. 

His  Excellency  Joaq'n  J.  de  Osma» 

Minister  from  Peru,  &c.,  dtc,  Washington,  D.  (7. 


Digiti 


zed  by  Google 


236  ALriuBD  o.  BsirsoK. 


Washington,  February  21, 1853. 
Dbar  Sir  :  My  occupations  and  the  bad  state  of  my  health  has  impede: 
xny  acknowledging  in  course  your  letter  dated  7th  instant. 

I  am  sorry  that  you  have  not  well  understood  mine  of  the  5th,  ii 
which  I  declined  to  order  Messrs.  Barreda  &  Brother  to  accept  tV 
charter  parties  made  by  you  of  the  vessels  named  "  Golden  Era, 
''  J.  W.  Paige,"  ''Berlin,"  and  "  Defiance,"  The  reasons  by  whid 
I  was  governed  was,  that  the  owners  afterwards  having  made  otk 
contracts,  you  had  no  right  to  dispose  of  these  vessels  on  the  lit: 
November ;  not  having  the  opinion  on  this  point,  I  cannot  accede  i 
what  you  require  of  me  in  your  last  communication. 
I  am  your  attentive  servant, 

JOAQ'N  J.  DE  OSMA. 
A.  O.  Bbnson,  Esq. 


Nbw  York,  Jan/uary  19, 1853. 

Dear  Sir:  I  wrote  you  that  any  funds  you  had  to  remit  thent. 
me ;  you  can  now,  if  you  have  not  sent  them,  pay  them  over  to  Bar- 
reda &  Brother,  at  Callao,  if  they  will  allow  you  the  regnlarei- 
change;-  and  they  always  charge  twelve  per  cent,  premium  oniH 
money  they  advance  the  captains  of  their  chartered  ships,  and  ehoul^ 
allow  you  something  near  this  premium  also.  Have  the  money  p«K^ 
to  Barreda  &  Brother's  credit,  of  Baltimore,  for  my  account,  and  seed 
me  a  receipt  for  the  same. 

A.  G.  BENSON. 

Captain  John  0.  Caleb,  Callao. 


Mr.  Benson  to  Mr.  Moray. 

New  York,  AprU  26, 1853. 

Sir:  I  beg  leave  to  refer  the  Department  of  State  to  the  encte^^ 
copies  of  correspondence  between  the  late  Executive  of  the  rnit^- 
States  and  J.  J.  de  Osma  and  the  undersigned. 

The  barque  Golden  Era  has  recently  arrived  at  Baltimore  with » 
cargo  of  guano  from  the  Chincha  islands. 

This  vessel  is  the  first  arrival  of  those  included  in  the  terms  of  tl 
arrangement  made  on  the  17th  of  November  last,  and  I  feel  nysd- 
therefore,  entitled  to  ask  that  the  government  of  the  United  Star- 
will  give  me  all  proper  aid  in  sustaining  my  rights  under  that  ar- 
rangement. 

An  early  decision  on  this  subject  is  of  material  importance  to  tn 
interest  involved. 

I  have  the  honor  to  be  your  obedient  servant, 

A.  6.  BENSON. 

Hon,  W.  L.  Marcy,  cfcc,  {fee,  c6c. 
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New  York,  February  7,  1853. 

Sir  :  I  beg  leave  to  call  the  attention  of  your  excellency  to  the 
•enclosed  letters,  and  to  request  that,  if,  in  your  opinion,  such  vessels 
Tirere  included  in  the  arrangement  referred  to  therein,  you  will  request 
Mr.  Osma  to  have  them  accepted.  I  have  to  fear,  if  such  notice  shall 
not  be  given,  that  the  benefit  of  the  arrangement  intended  to  protect 
me  from  loss  in  the  heavy  responsibilities  and  expenditures  incurred 
in  the  enterprise  to  which  they  relate  will  not  be  realized. 

I  have  the  honor  to  be  your  excellency's  most  obedient  servant, 

A.  a.  BENSON. 

Millard  Fillmore, 

President  United  States,  Washington^  D.  C. 


New  York,  January  28,  1853. 
Sir  :  The  following  vessels  were  engaged  to  bring  cargoes  of  guano 
for  me,  and  sailed  for  the  Pacific  as  follows,  viz : 

Barque  Golden  Era  sailed  March  26,  and  was  engaged  July  13. 

Barque  J.  W.  Paige  sailed  April  3,  and  was  engaged  June  19. 

Ship  Berlin  sailed  August  15,  and  was  engaged  July  13. 

Ship  Defiance  sailed  June  5,  and  was  engaged  July  19. 

Coming,  as  all  these  vessels  do,  strictly  within  the  purview  of  vour 
note  of  the  iTth  November  to  the  honorable  Secretary  of  State  of  the 
United  States,  I  have  to  request  that  you  will  have  the  goodness  to 
instruct  Messrs.  F.  Barreda  &  Brother  to  accept  these  charter  parties. 

I  have  the  honor  to  be  your  obedient  servant, 


A.  G.  BENSON. 


His  Excellency  Joaquin  pb  Osma, 

Minister  Plenipotentiary y  Washington,  D.  C. 


Washington,  February  5,  1853. 
My  Dear  Sir  :  After  I  received  your  letter  of  the  28th  ult.,  solicit- 
ing that  I  order  MesHrs.  F.  Barreda  &  Brother  to  accept  the  charters 
that  you  made  with  the  owners  of  the  vessels  named  '^  Golden  Era," 
**  J.  W.  Paige,"  **  Berlin,"  and  **  Defiance,"  believing  by  you  that 
they  were  included  on  the  terms  ofiered  or  made  by  the  Secretary  of 
State  on  the  ITth  November,  I  asked  Messrs.  Barreda  &  Brother  to 
inform  me  of  the  circumstances  relating  to  these  vessels,  and  the 
answer  I  have  received  result:  That  before  the  17th  November  you  had 
no  right  to  them,  their  owners,  or  their  agents,  having  before  chart- 
ered them  to  Messrs.  Barreda  &  Brother,  which  was  done,  no  doubt, 
not  believing  valid  the  contracts  made  by  you  ;  and  as  they  are  made 
tinder  the  condition  of  a  heavy  penalty  to  the  party  breaking  them, 
I  cannot  oblige  Messrs.  Barreda  &  Brother  to  accept  your  contracts. 
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as  it  would  place  them  in  a  situation  to  oblige  them  to  incur  that 
responsibility.  ' 

!ui  my  conception,  you  have  in  this  case  to  claim  indemnity  of  the 
owners,  if  there  was  no  power  to  annul  their  contract  made  with  you. 
I  am,  &c.,  &c. 

JOAQ'N  J.  DE  OSMA. 
A.  G.  Benson,  Esq. 


Mr,  Marcy  to  Mr,  Benson. 

DSPARTMENT  OF  StATB, 

Washington,  May  3,  1853. 

Sm :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  26th 
ultimo  announcing  the  arrival  of  the  ''Golden  Era,"  laden  with  guano, 
at  Baltimore,  and  requesting  the  interposition  of  the  government  in 
sustaining  your  rights  under  the  arrangements  of  the  17th  November 
last  with  the  representative  of  Peru. 

As  the  ''  Golden  Era  "  is  one  of  the  vessels  included  in  the  arrange- 
ment referred  to,  and  as  her  name  is  upon  the  list  furnished  by  Mr. 
Osma  of  the 'Vessels  entitled  to  the  benefits  of  the  settlement,  the 
department  does  not  anticipate  that  you  will  experience  the  slightest 
difficulty  in  your  business  relations  with  the  agent  of  Peru. 
I  am,  &c. 

W.  L.  MARCY. 

A.  G.  Bbnson,  Esq.,  New  York, 


»  Mr.  Prime  to  Mr.  Marcy. 

25  Wall  Street,  New  York, 

Jtdy  11,  1853. 

Sir  :  Having  been  the  legal  adviser  of  Messrs.  A.  G.  Benson  and 
James  C.  Jewett  for  the  past  year,  during  which  time  the  guano  ex- 
pedition was  fitted  out  from  this  country,  and  the  negotiations  between 
this  government  and  that  of  Peru  were  concluded,  those  gentlemen 
have  authorized  me,  in  their  behalf,  to  address  this  letter  to  your  de- 
partment, to  which  I  ask  leave  to  call  your  attention. 

It  will  be  remembered  that  these  gentlemen  had  fitted  out  a  large 
and  expensive  expedition  on  the  assurances  of  the  State  Department 
that  the  government  would  protect  them  in  loading  guano  at  the  Lo- 
bos  islands,  and  that,  subsequently,  when  the  government  saw  reasons 
to  change  its  views,  the  negotiations  which  were  then  had  with  the 
Peruvian  government  had  special  reference  to  their  ships. 

These  gentlemen  have  never  received  from  our  own  government  any 
official  information  of  the  result  of  those  negotiations,  and  have  been 
left  to  conclude  their  arrangements  on  newspaper  accounts  or  the 
statements  of  the  agents  of  Peru. 
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It  is,  therefore,  absolutely  necessary  for  them  to  apply  to  your  de- 
partment for  information  to  ^uide  them  in  certain  contingencies  likely 
to  arise,  and  some  of  which  have  already  arisen. 

I  have,  therefore,  to  ask  for  this  information,  which  I  will  take 
leave  to  do  briefly  and  distinctly: 

1.  Were  the  negotiations  had  with  Peru  concluded  by  any  treaty  or 
agreement  signed  on  behalf  of  both  or  either  governmeiit,  or  were 
they  merely  correspondence  ? 

2.  What  was  the  conclusion  arrived  at? 

3.  Does  your  department  understand  the  Peruvian  government  as 
held  only  to  the  letter  of  the  treaty  or  correspondence,  or  was  anything 
left  to  the  honor  of  that  government,  and  are  they  to  be  regarded  as 
bound  to  carry  out  the  manifest  design  of  the  settlement? 

In  order  that  the  last  query  may  be  distinctly  understood,  I  have  to- 
submit  the  following  cases  which  have  occurred,  and  to  ask  the  advice 
of  the  department: 

In  the  list  of  vessels  which  Messrs.  Benson  and  Jewett  chartered, 
and  which  they  understood  the  Peruvian  government  were  to  take  off" 
their  hands,  were  several  which,  becoming  alarmed  at  the  state  of 
affairs  and  fearful  of  being  seized  and  confiscated,  abandoned  their 
intended  voyages  in  behalf  of  their  charterers^  and  entered  into  new 
charter  parties  on  their  own  behalf  taith  the  Peruvian  government ^  at 
Callao  and  elsewhere. 

In  addition  to  this  we  learn,  upon  undoubted  authority,  which  we  are 
ready  to  submit  to  your  department,  the  Peruvian  government  agents 
in  various  places  have  encouraged  the  captains  of  vessels  in  abandon- 
ing their  charters  and  loading  on  Peruvian  account;  and  in  this  con- 
nexion we  have  to  specify  particularly  the  commandant  of  the  Peruvian 
force  at  Lobos  islands,  and  the  Peruvian  consul  at  San  Francisco,  as 
well  as  the  agents  of  that  government  at  Callao.  Thus  by  a  most 
highhanded,  and  we  may  be  pardoned  for  adding  a  characteristic 
course,  that  government  is  endeavoring  to  avoid  the  honorable  fulfil- 
ment of  its  agreement  with  the  United  States,  as  we  understand  the 
agreement. 

These  vessels  the  Peruvian  government  intimate  their  intention  to 
hold  on  their  new  charters,  and  not  to  consider  as  coming  within  the 
arrangement  made  by  the  governments. 

Not  being  informed  definitely  what  that  arrangement  was,  we  have 
to  inquire  of  your  department  whether  we  are  to  consider  this  so,  or 
whether  the  government  of  the  United  States  will  consider  Peru  bound 
to  account  to  us  for  these  vessels. 

2.  Certain  other  vessels,  chartered  by  us  in  the  Pacific  ocean  and 
elsewhere  and  proceeding  to  the  Lobos  islands,  learned  the  unsettled 
state  of  the  negotiation,  and  fearing  seizure  and  condemnation,  aban- 
doned their  voyages  and  left  for  parts  unknown. 

Are  Messrs.  Benson  and  Jewett  left  in  such  cases  to  a  claim  on  their 
own  government,  or  does  your  department  understand  the  arrange- 
ment with  Peru  as  sufficiently  broad  to  allow  of  the  substitution  of 
other  vessels  of  equal  tonnage  and  capacity  in  place  of  those  thus  de- 
faulting, as  intimated  in  the  letter  of  Mr.  Everett  to  Senor ? 

It  appears  to  us  that  if  the  arrangement  was  one  of  mutual  honor^ 
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such  an  arrangement  ought  to  be  made  by  Peru.  I  need  hardly  to 
call  your  attention  to  the  fact  that  it  is  useless,  in  many  cases,  to 
speak  of  our  rights  as  against  owners  ;  for  at  the  time  of  the  arrival  of 
the  vessels  in  the  Pacific  it  was,  to  say  the  least,  doubtful  whether  our 
government  would  regard  their  intended  traffic  as  legal,  even  though 
sent  under  government  auspices  and  assurances  of  protection. 

The  only  remaining  point  to  which  I  have  to  call  your  attention  in 
this; 

All  of  the  vessels  chartered  by  us  were  chartered  to  go  to  one  of  the 
guano  islands,  and  load  there  or  at  a  neighboring  island.  They  were 
all  ordered  to  the  Lobos  islands.  By  the  time  of  their  arrival  there, 
the  government  arrangement  was  concluded,  and  the  Peruvian  gor- 
ernment,  unwilling  to  load  t^em  at  Lobos,  ordered  them  to  the 
Chincha  islands,  which  it  is  probable  is  not  a  neighboring  island. 

It.  may  well  be  doubted  whether  this  does  not  operate  as  a  violation 
of  the  charter  party  on  our  side,  and  leaves  it  open  to  question  whether 
the  vessels  are  bound  to  take  cargoes  on  our  account. 

In  the  event  of  their  refusing  so  to  do,  are  we  to  look  to  our  own 
government  or  to  Peru  to  protect  us  from  loss  ? 

After  this  statement,  it  will  be  evident  to  the  State  Department  that 
the  answer  to  the  question  we  have  asked,  depends  wholly  on  the 
nature  and  definiteness  of  the  arrangement  made  with  the  government 
of  Peru,  and  the  strictness  with  which  it  is  to  be  considered  as  final. 

We  are  entirely  in  the  hands  of  our  own  government  in  the  matter, 
both  as  to  the  interpretation  of  the  arrangement  made  and  the  hold- 
ing of  Peru  to  an  honorable  adjustment  of  it,  and  also  to  protect 
us  against  losses  on  the  immense  outlays  and  risks  incurred  in  thi^ 
enterprise. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

WILLIAM  C.  PRIME, 

Counsellor  at  Law. 

Hon.  William  L.  Marcy, 

Secretary  of  State ^  dc.^  dtc. 


Mr.  Benson  to  Mr.  Marcy. 

New  Yokk,  Odob^  5,  1853. 

Sir  :  I  take  leave  again  to  address  the  government  for  assistance 
and  protection  in  relation  to  the  vessels  chartered  by  me  under  its 
authority  and  protection  to  load  with  guano  in  the  Pacific,  as  per 
pro  forma  blank  charter  party  enclosed.  I  have  the  honor  also  to  beg 
reference  to  copies  of  two  letters  relating  to  this  subject,  and  enclosed 
herewith :  one  of  February  21,  1853,  from  the  undersigned  to  our 
minister  near  the  government  of  Peru ;  and  the  other  of  July  11, 1853, 
from  W.  0-  Prime,  esq.,  to  the  Department  of  State. 

Since  the  receipt  of  your  letter  of  the  3d  of  May  last,  (a  copy  of 
which  is  also  enclosed  herewith,)  besides  the  '^  GK)lden  Era/'  referred 
to  therein,  the  following  vessels,  included  in  the  arrangement  of  the 
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17th  of  November  last,  have  arrived  and  delivered  their  cargoes  of 
guauo  in  the  United  States,  viz  :  '•  Sarah  Chase,"  **  J.  W.  Paige," 
**  John  Q.  Adams,"  and  **Arcole,"  but  I  regret  to  be  obliged  to  in- 
form the  department  that,  contrary  to  its  just  expectations  as  con- 
tained in  said  letter  that  *^  I  should  not  experience  the  slightest  diffi- 
culty in  roy  busineiiis  transactions  with  the  agent  of  Peru  on  her 
('Golden  Era')  account,"  the  agents  of  Peru  still  utterly  refuse  to  ac- 
eouDt  to  me  for  the  charter  of  that  vessel  or  the  ''J.  W.  Paige,"  and 
also  that  they  refuse  to  settle  the  charters  of  '^  J.  Q.  Adams/  ''Sarah 
Chase,"  and  "Arcole"  until  they  can  force  me  to  pay  the  port  charges 
exacted  by  Peru  contrary  to  my  charier  parties^  and  the  demurrage 
due  from  Peru  for  detaining  those  vessels  longer  than  was  allowed  by 
their  charter-parties,  and  until  I  will  allow  them  a  commission  of  one 
dollar  a  ton  for  paying  over  the  money. 

Under  this  extraordinary  state  of  things  I  appeal  for  immediate 
relief  to  my  government,  and  request  that  Peru  may  be  required  to 
fulfill  the  conditions  of  the  arrangement  of  the  17th  of  November  last, 
in  reference  to  the  vessels  before  mentioned^  and  all  others  whoae 
charter-parties  have  been  endorsed  to  their  agents. 

I  desire  to  inquire  whether  the  government  has  received  from  the 
Peruvian  government  any  reply  to  Mr.  Everett's  note  of  December  1, 
1852,  and  if  not,  to  beg  the  government  to  r^uest  an  immediate 
answer  thereto.  There  is  reason  to  believe  that  the  government  of 
Peru  authorized  its  minister  in  Washington  to  accede  to  the  request 
contained  in  the  note  of  Mr.  Everett,  but  that,  for  certain  reasons 
which  do  not  yet  appear,  it  has  not  been  done.  I  am  decidedly  of  the 
opinion  that  all  the  difficulty  which  has  occurred,  both  here  and  with 
the  vessels  in  Peru,  has  been  occasioned  by  certain  influential  parties 
desirous  of  so  embarrassing  this  whole  matter  as  to  drive  me  to  dis- 
pose of  my  interest  therein  at  a  low  Jigure,  and  then  turn  round  and 
make  the  government  of  Peru  pay  as  much  money,  and  load  as  many 
ships  as  possible  under  the  arrangement. 

I  nave  the  honor  to  be,  your  most  obedient  servant, 

A.  G.  BENSON. 
Hon.  William  L.  Mabgt, 

Secretary  J  <£c.,  dkc. 


Mr.  Marcy  to  Mr,  Benson. 

Pb^abtmbnt  of  Stats, 
Washington^  October  16,  1853. 
Si& :  I  have  to  acknowledge  the  receipt  of  yo^ir  letter  of  the  5th  of 
October,  and  of  the  enclosure  therewith  transmitted. 

The  object  of  your  communication  is  to  obtain  the  interposition  of 
this  department  with  the  Peruvian  government  in  regard  to  the  diffi- 
culties which  have  occurred  between  their  agents,  Messrs.  Barreda  & 
Srother  and  yourself,  respecting  the  cargoes  of  guano  received  by  the 
'«  Sarah  Chase,"  *'J.  W.  Paige,"  ''John  Q.  Adams,".and  "Aicole/* 
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Tou  state  that  the  agents  utterly  refused  to  account  for  th^charten 
of  the  **Qolden  Era"  and  the  ''J.  W.  Paige"  to  you ;  and  also  that 
they  refuse  to  settle  the  charters  of  **  J.  Q.  Adams,"  **  Sarah  Chase/' 
and  ^^Arcole,"  until  they  can  force  you  to  pay  the  port  charges  ex- 
acted by  Peru  contrary  to  your  charter-parties;  and  you  **  request 
that  Pern  may  be  required  to  fulfil  the  conditions  of  the  arrangement 
of  the  ITth  of  November  last,  in  reference  to  the  vessels  before  men- 
tioned, and  all  others  whose  charter-parties  have  been  endorsed  to 
their  agents," 

As  the  names  of  all  these  vessels  appear  in  the  list  of  those  whic& 
were  embraced  in  the  agreement  of  the  17th  of  November  last,  as  far- 
pished  by  Mr.  J.  J.  de  Osma,  then  minister  of  Peru,  this  department 
will  feel  called  upon  to  exert  itself  to  secure  to  aU  the  vessels  embraced 
in  the  settlement  of  November  the  twenty  dollars  per  ton  freigb; 
therein  guarantied,  and,  when  requested  to  interpose  for  this  objec: 
by  the  charterers  of  any  vessels  included  in  that  adjustment,  a  proper 
representation  will  be  made  to  the  Peruvian  chargS  d'affaires  nei: 
this  government. 

This  department,  however,  is  in  possession  of  a  private  agreement, 
entered  into  between  yourself  and  the  Barreda  brothers  on  the  8th  ct 
January  last.  As  that  agreement  is  not  recognized  by  the  gove^^ 
ment  of  thn  United  States,  any  violation  of  its  terms  by  either  partr 
must  be  adjusted  by  arbitration  or  legal  proceedings. 

The  immediate  causes  of  difficulty  between  you  and  the  Peruriftn 
agent's  appear  to  result  from  your  different  interpretations  of  the  o^ 
ditiuns  of  certain  charter-parties  as  to  the  payment  of  port  charges, 
demurrage,  and  commissions.  The  settlement  of  questions  of  thi§ 
character  does  not  fall  within  the  province  of  this  department. 

In  reply  to  your  inquiry  whether  the  Peruvian  government  hs* 
communicated  to  that  of  the  United  States  any  reply  to  Mr.  ETei- 
jett*s  note  of  the  1st  of  December,  1852,  I  have  to  inform  you  thfti« 
under  date  of  the  13th  instant,  Mr.  J.  J.  de  Osma  communicated  to 
this  department  the  refusal  of  Peru  to  acquiesce  in  the  propositic-ci 
contained  in  Mr.  Everett's  letter  above  referred  to. 

I  am,  sir,  respectfully,  your  obedient  servant, 

W.  L.  MARCY. 

A.  Q.  Bbnson,  Esq., 

New  York  dty^ 


Mr.  Benstm  to  Mr.  Marcy. 

Nsw  ToBK,  October  18,  1853. 
Sir:  lam  in  receipt  of  your  favor  of  the  15th  instant,  in  whi 
you  stat«*,  with  reference  to  the  **  Golden  Era,"  "J.  W.  Paige. 
*«  Sarah  Chase,"   *' John  Q   Adams,"  and  *«Arcole,"  that,  «*aa  t 
names  of  all  these  vessels  appear  in4he  list  of  those  which  were  e- 
braced  in  the  agreement  of  the  17th  of  November  last,  as  farnishc>d  ' 
Mr.  J.  J.  de  Osma,  then  minister  of  Peru,  this  department  will  i 
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called  upoD  to  exert  itself  to  secure  to  aU  vessels  embraced  in  the  set- 
tlement of  November  the  twenty  dollars  per  toa  freight  therein 
guarantied;  and,  when  requested  to  interpose  for  this  object  by  the 
charterers  of  any  vessels  included  in  that  adjustment,  a  proper  repre* 
sentation  will  be  made  to  the  Peruvian  charge  d'affaires  near  this 
government." 

I  have  therefore  respectfully  to  state  that  the  ships  ''J.  W.  Paige" 
and  **Golden  Era,"  before  mentioned,  have  both  arrived  in  this  coun- 
try loaded  with  guano^  and  have  delivered  their  cargoes  to  the  agents 
of  Peru  in  Baltimore,  and  the  government  of  Peru  decline  paying  me 
the  twenty  "pesos  fuertes"  per  ton  agreed  on,  or  to  account  to  me 
therefor. 

I  respectfully  ask  the  State  Department  to  exert  itself  to  secure  to 
me,  as  charterer  of  those  vessels,  the  twenty  dollars  per  ton  freight 
as  agreed  on,  and  to  interpose  with  Peru  for  that  object. 

I  also  beg  leave  to  state  that  the  ''J.  Q.  Adams,"  "Sarah  Chase," 
and  "Arcole"  have  arrived,  and  discharged  their  cargoes,  as  before 
mentioned,  and  the  government  of  Peru  refuse  to  pay  the  twenty  silver 
dollars  per  ton  on  their  cargoes,  alleging,  as  an  excuse,  certain  pri- 
vate claims  which  grew  out  of  an  agreement  to  which  you  refer,  and 
which,  as  you  properly  state,  is  not  recognized  by  the  government. 
Since,  however,  this  agreement  has  been  submitted  to  the  considera- 
tion of  the  Department  of  Stote  by  Peru,  I  deem  it  proper  to  state  it 
was  obtained  by  false  pretences,  as  will  appear  by  reference  to  the 
accompanying  aiEdavits  "A"  and  "B"  of  Messrs.  J.  C.  Jewett  and 
R.  W.  Trundy ;  also  to  extract  "C"  from  my  letter  of  21st  February 
last  to  the  Hon.  J.  Randolph  Clay,  which,  together,  show  what  were 
my  pecuniary  necessities,  and  the  advantage  intended  to  be  taken 
thereof  by  Peru. 

I  have  always  supposed  that  the  government  of  the  United  States 
understood,  by  the  arrangement  of  the  17th  of  November  last,  that 
all  the  ships  included  therein  were  to  be  loaded  by  Peru  at  the  Chincha 
islands,  according  to  the  conditions  of  their  several  charter-parties,  as 
it  is  evident  the  late  minister  of  Peru,  J.  J.  de  Osma,  understood  it, 
from  the  fact  that,  in  order  to  fulfil- the  only  conditions  of  said  charter- 
parties  brought  to  his  notice,  he  exercised  his  plenary  powers  in  sus- 
pending the  laws  of  his  own  country,  and  directed,  contrary  thereto^ 
that  such  ships  should  be  sent  direct  to  the  Chincha  islands,  and 
thence  direct  to  their  several  ports  of  destination,  and  that  no  tonnage 
dues,  or  other  government  port  charges,  should  be  exacted  of  them. 

If,  therefore,  such  is  the  understanding  of  this  government,  I  have 
now  only  to  request  it  will  express  to  that  of  Peru  its  expectation  that 
all  such  ships  chartered  by  me  shall  be  thus  loaded,  and  that  twenty 
silver  dollars  per  ton  freight  shall  be  paid  to  ray  order  on  the  proper 
delivery  of  each  and  every  cargo,  and  that  the  receipt  therefor  of  the 
charterer  of  said  ships  will  be  satisfactory  to  the  government. 

I  have  the  honor  to  be,  your  obedient  servant, 

A.  a.  BENSON. 

Hon.  William  L.  Marcy, 

Secretary  o/StcUe,  Waahingion^  D.  0. 
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In  tlie  matter  of  ihs  vea^ds  chartered  by  A.  G.  Benaanj  to  had  wiA 

gianOf  dc. 

Cm  AND  CcuNTT  CF  Nbw  Toek,  98: 

James  C.  Jewett,  of  saii  city,  shipmaster,  being  duly  sworn  dotl 
depose  and  say :  That  he  was  present  in  New  York  city ,  at  various  timet, 
when  negotiations  were  pending  between  A.  G.  Benson,  esq.,  and 
the  house  of  Barreda  &  B  o.,  in  relation  to  the  assuming  of  charten 
of  vessels  by  said  house  on  behalf  of  the  Peruvian  government ;  depo- 
nent also  had  frequent  interviews  with  gaid  house  on  behalf  of  that 
business ;  that  the  said  house  repeatedly  and  most  distinctly  agreed 
to  advance  to  A.  G.  Benson  the  sum  of  fifty  thousand  dollars  if  he 
would  assign  the  charters  to  them  and  execute  a  certain  agreement, 
(which  deponent  has  since  seen  as  executed,)  and  that  said  fifl^  thou- 
sand dollars  should  be  a  part  of  the  |20  per  ten  payable  to  said  Ben- 
son on  said  charters,  as  per  government  arrangement ;  that  suck 
advance  was  agreed  on  as  a  condition  of  the  executing  said  agreement 
and  was  considered  a  part  of  the  agreement,  and  that  deponent  wm 
present  at  the  execution  thereof  and  knows  that  A.  G.  Benson  exe 
cuted  the  agreement,  on  that  condition  and  understanding,  and  the 
fact  that  the  said  sum  was  to  be  immediately  advanced  was  repeatedly 
mentioned  and  thoroughly  understood  between  the  parties  ;  that  snh- 
sequently  deponent,  at  Benson's  request,  called  on  Barreda  &  Bro., 
and  demanded  said  sum ;  said  house  admitted  their  promise  to  pay  it, 
but  referred  deponent  to  the  Peruvian  minister,  saying  they  wonid 
advance  it  if  he  assented.  Deponent  called  on  Mr.  Osma,  the  Peru- 
vian minister  at  Washington,  immediately,  and  Mr.  Osma  distinctly 
and  unequivocally  promised  deponent  that  he  would  write  a  letter  by 
that  day's  mail,  directing  Barreda  &  Bro.,  as  agents  for  Peru,  to  pay 
over  said  sum  of  fifty  thousand  dollars  to  Mr.  Benson.  Deponent  re> 
turned  to  Baltimore  and  saw  Barreda  &  Bro.,  and  they  refused  the 
advance,  and  have  constantly  refused  to  advance  the  said  sum.  De- 
ponent saith  he  has  been  entirely  familiar  with  this  whole  transae- 
tion,  because  he  has  been  interested  in  the  matter  with  Mr.  Benson 
as  partner  in  the  transactions. 

JAMES  C,  JEWETT. 

Sworn  to  befoxe  me,  this  ISih  day  of  October,  1853. 

CHARLES  SPEAR,     [l.  s.l 
I  Notary  Pvblic. 

I,  R.  W.  Trundy,  of  New  York,  do  hereby  state  that  the  foregoing 
statement,  so  far  as  it  relates  to  the  promise  of  Senor  Osma  to  ad  vanor 
the  sum  of  fifty  thousand  dollars  to  Mr.  Benson,  is  known  to  me  f 
be  true,  and  that  such  a  promise  was  repeatedly  made  in  my  pre8enc» 
during  the  negotiations  of  the  guano  matter. 

B.  W.  TRUNDY. 

Sworn  to  before  me,  this  18th  day  of  October,  1853. 

CHARLES  SPEAR,     [l.  s  ] 
Notary  PuUic. 
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[Bxtract] 

I  was  compelled  to  yield  to  these  hard  conditions  to  maintain  my 
commercial  reputation,  staggering  under  the  very  heavy  expenditures 
and  reHponsibilities  incurred  in  this  business,  amounting  to  more  thaa 
half  a  million  of  dollars;  but  hard  as  such  exactions  were,  I  should 
lave  submitted  to  them,  without  a  murmur,  if  the  conditions  by  which 
they  were  extorttnl  had  been  fulfilled ;  but  after  they  had  obtained 
from  me  the  endorsement  of  my  charter-parties,  and  an  order,  as  per 
eopy,  enclosed  marked  ''I,"  had  been  transmitted  by  me  to  my  agent^ 
Captain  John  0.  Calebs,  in  Pern,  to  pay  any  and  all  funds  he  might 
liave  belonging  to  me  to  the  house  of  Messrs.  Barreda  &  Brother, 
agents  of  Peru,  at  Callao,  they  then  declined  to  make  the  advance 
before  mentioned^  which  had  been  promised,  and  the  minister  declined 
doing  the  same. 


Mr,  Benson  to  the  Secretary  of  State. 

New  York,  November  15,  1853. 

Sir  :  In  conformity  to  the  request  of  the  Assistant  Secretary  of  State 
to  submit  in  writing  the  statement  I  had  the  honor  to  make  to  him 
verbally  on  the  4th  instant,  regarding  the  origin,  progress,  and 
present  state  of  the  expedition  fitted  out  by  myself  to  the  Lobos 
islands,  in  the  Pacific  ocean,  I  have  the  honor  to  state  that : 

In  the  early  part  of  the  year  1852,  several  British  subjects  applied  to 
Lord  Palmerston,  secretary  of  foreign  affairs,  to  know  if  their  govern- 
ment would  protect  them  in  resorting  to  the  Lobos  islands,  for  the 
purpose  of  obtaining  guano.  In  reply  to  those  inquiries,  his  lordship 
was  said  to  have  intimated,  that  although  England  presented  ne 
claim  to  those  islands,  still,  as  Peru  had  not  enumerated  them  in  the 
list  of  her  dependencies,  nor  described  them  within  the  limits  of  her 
lK)undaries  when  she  asked  the  world  to  acknowledge  her  indepen- 
dence, there  might  be  other  countries  who  had  such  a  claim  by 
right  of  occupancy  in  fishing,  or  otherwise.  This  official  view  of  the 
question  of  British  interest  in  those  islands  was  extensively  copied 
throughout  the  kingdom,  and  led  to  several  communications,  among 
which  was  a  letter  from  Mr.  Edward  Lawson,  in  the  London  Times, 
of  May  18,  1852,  in  which,  after  giving  an  account  of  the  discovery 
of  those  islands  by  himself,  in  1808,  he  says  in  closing,  that  it  is  un- 
derstood the  United  States  government  will  protect  her  citizens  in 
resorting  to  the  Lobos  islands,  for  the  purpose  of  obtaining  guano. 

This,  together  with  a  previous  correspondence  with  an  English 
house,  directed  my  notice  to  the  subject,  and  the  returning  of  Captain 
James  C.  Jewett  from  the  Pacific,  in  command  of  the  barque  *' Philo- 
mela,'' which  I  owned  jointly  with  him,  led  to  its  further  examination, 
mnd  we  agreed  to  apply  to  our  government  for  information.  Ao- 
oordingly,  on  the  2d  June,  1852,  the  letter  of  Captain  Jewett,  as  per 
copy  annexed,  marked  '^  A,''  was  addressed  to  Mr.  Webster,  inquiring 
''whether  citizens  of  the  United  States  could  take  guano  from  the 
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Lobes  islands,  on  the  coast  of  Peru,  without  infringing  on  the  rights 
of  her  citizens  or  subjects,  or  government  of  any  other  nation,'*  and 
three  days  thereafter  Mr.  Webster  replied,  us  per  copy  annexed, 
mirked  **B,"  by  declaring  distinctly  that  "this  government  con- 
sidered it  their  duty  to  protect  citizens  of  the  United  States  who  miglit 
visit  the  Lobos  islands,  for  the  purpose  of  obtaining  guaHo,  and  that 
he  would  suggest  to  the  Secretary  of  the  Navy  that  a  vessel-of-war 
be  ordered  to  repair  to  those  islands  for  that  purpose." 

Here  it  may  be  proper  to  state  that  several  other  American  citizei», 
noticing  the  contents  of  the  English  papers  on  this  subject,  almost 
simultaneously,  though  without  any  pre-concert  of  action,  applied  to 
our  government  to  ascertain  its  policy  relating  thereto;  copies  of  suck 
of  those  applications  and  answers  thereto  as  came  to  my  notice  in  the 
newspapers  are  annexed  hereto,  marked  "  C." 

I  did  not,  however,  act  on  the  authority  of  Mr.  Webster's  letter  alone 
but  immediately  on  its  receipt  Captain  Jewett  repaired  to  Washingtos. 
to  learn  the  earliest  moment  when  the  orders  to  the  Pacific  sqoadrot 
referred  to  by  Mr.  Webster  should  be  issued  by  the  Secretary  of  tk 
Navy.  On  the  9th  of  June,  1852,  he  telegraphed  me  as  follows: 
"  Orders  issued  yesterday  to  commodore  for  full  protection — Jewett' 

I  then  proceeded  immediately  to  organize  and  fit  out  an  expeditioa 
to  the  Lobos  islands,  to  bring  guano  to  this  country  and  elsewhere, 
embarking  in  it  an  immense  amount  of  capital,  and  assuming  hesTf 
responsibilities,  on  the  faith  of  the  pledge  of  my  government,  and  thtt 
I  was  introducing  a  fertilizer  of  great  value,  that  could  not  fail  to 
meet  a  ready  market.  One  of  my  first  acts  was  to  fit  out  the  btrk 
^' Sarah  Chase,"  from  this  port,  with  all  the  materials  and  laborers 
necessary  for  founding  and  sustaining  for  two  years  a  colony  on  the 
Lobos  islands,  for  the  purpose  of  loading  with  guano  such  vessels  as  I 
should  subsequently  send  there  for  that  purpose.  The  charter  of  tkii 
vessel,  including  her  crew,  laborers,  outfits,  &c.,  was  necessarily  verr 
expensive.  She  sailed  from  New  York  on  the  23d  of  July,  1852.  To 
provide  for  a  failure  of  the  Sarah  Chase  by  wreck  or  otherwise,  I  en- 
gaged the  services  of  a  gentleman  of  high  character  to  proceed  at 
once  to  the  Pacific,  and  there  procure  a  vessel,  and  duplicate  the  bill 
of  lading  of  the  '^  Sarah  Chase,"  and  despatch  her  to  the  Lobos  islands 
with  double  the  complement  of  laborers,  which  he  proceeded  to  do, 
and  sailed  for  the  Pacific  (via  Panama)  on  the  6th  of  July » 1852. 

I  next  employed  an  agent  to  charter  every  vessel  fitted  for  the  work 
that  could  be  procured  or  reached  in  the  Atlantic,  and  my  agent  is 
the  North  Pacific  was  instructed  to  do  the  same.  I  gave  them  boO 
authority  and  directions  to  take  any  and  every  suitable  vessel  thi! 
might  be  presented  within  the  year  next  to  come,  and  to  use  any  asi 
every  proper  means  to  efiect  the  object  in  view,  which  was  generally 
to  fit  out  a  large  expedition  of  unlimited  carrying  capacity. 

Having  chartered  quite  a  number  of  ships  and  provided  the  met  j 
and  means  from  the  Atlantic  and  Pacific  to  load  them,  and   havioc  j 
made  every  preparation  which  a  prudent  forecast  would  seem  to  hav: 
4Bu^gested,  to  guard  against  the  possibility  of  a  failure  of  the  enter 
prise,  (not  entertaining  the  shadow  of  a  doubt  but  the  government  v 
the  United  States  would  fulfil  its  voluntary  promises  of  protection 
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I  next  employed  a  gentleman  fitted  for snch  amission,  and  despatched 
him  to  England  on  the  7th  of  August,  1852,  with  authority  to  nego- 
tiate a  contract  for  the  delivery  there  of  one  hundred  thousand  tons  of 
guano. 

My  agents  engaged  for  the  Pacific  were  Captains  James  C.  Jewett, 
John  0.  Calebs,  and  Mr.  A.  B.  Howe,  and  my  contracts  with  them 
as  a  wholtj  were  as  follows,  viz.  :  one  half  of  the  nfet  profits  on  all 
the  ships  chartered  in  the  Pacific,  and  a  commission  of  five  per  cent. 
on  the  amount  of  freight  of  guano  loaded  on  board  all  the  ships  char- 
tered both  in  the  Atlantic  and  Pacific. 

Captain  Calebs  sailed  in  charge  of  the  expedition,  on  board  the 
bark  '^  Sarah  Chase,"  direct  for  the  Lobos  islands,  and  in  the  absence 
of  the  two  other  gentlemen  was  to  take  the  entire  charge  of  loading 
the  ships  to  be  sent  there.  He  arrived  at  those  islands  on  the  13th 
of  December,  1852,  and  was  immediately  shown  the  proclamation  of 
Commodore  McCauley  of  the  18th  of  October,  1852,  and  on  the  same 
day  received  orders  (as  per  copy  annexed,  marked  "D  ")  from  the 
commandant  of  a  Peruvian  man-of-war  directing  him  to  leave  the 
Lobos  islands  at  once,  and  forbidding  him  even  to  come  to  anchor. 
Under  such  circumstances  he  wrote  the  letter  of  December  13,  1852, 
(as  per  extracts  annexed  hereto,  marked  ^'E,'-')  and  leaving  orders 
(as  per  copy  annexed,  marked  '*  F  ")  for  the  ships  which  should 
aiterwards  arrive,  he  proceeded  to  Callao.  There  he  was  informed  of 
the  arrangement  made  at  Washington  between  the  two  governments 
on  the  17th  of  November,  1852,  in  pursuance  of  which  (as  the  expe- 
dition was  thereby  entirely  broken  up)  he  immediately  discharged  and 
paid  off  his  men,  and  offered  his  entire  outfits  to  the  authorities  of 
Peru  ;  but  instead  of  receiving  and  paying  for  them  ^^  prior  to  the  de- 
Uvery  of  the  articles,"  according  to  article  second  of  the  agreement 
before  mentioned,  they  would  neither  take  nor  pay  for  them,  till 
finally  he  was  compelled,  in  order  to  save  roe  from  further  loss  by 
their  deterioration  ny  a  longer  detention  of  the  bark,  to  call  upon  two 
disinterested  merchants  of  Callao  to  appraise  his  cargo,  as  it  was 
landed  and  placed  in  the  public  stores.  Consequently,  after  a  deten- 
tion of  the  bark  by  the  authorities  of  Peru  one  hundred  and  fifteen  ^ 
days  from  the  date  of  her  arrival  at  the  Lobos  islands,  she  was  finally 
despatched  from  Callao  to  the  United  States  on  the  7th  of  April,  1853. 
They  subsequently  paid  him  eight  thousand  six  hundred  and  sixty- 
six  doUarR  and  eighty  cents,  the  same  being  a  portion  of  the  appraised 
value  of  the  articles  landed,  which  was  nine  thousand  eight  hundred 
and  thirty-seven  dollars  and  twenty-five  cents,  and  on  the  12th  of  Au- 
gust last  he  writes  me  from  Callao  (where,  and  at  the  Chincha  Islands, 
he  has  been  attending  to  the  closing  up  of  this  business  since  his  first 
arrival  there)  that  the  balance  due  still  remains  unpaid.  I  have  re- 
peatedly written  him  to  return  home  at  the  earliest  moment  the  in- 
terests involved  will  warrant,  and  he  has  as  often  replied  that  he  thinks 
his  presence  there  still  necessary^  and  that  Mr.  Clay  also  advises  him 
to  remain. 

The  agent  despatched  to  the  Pacific  to  duplicate  the  expedition  by 
the  "  Sarah  Chase,"  as  before  mentioned,  was  Mr.  A.  B.  Howe,  who 
arrived  at  San  Francisco  on  the  26th  of  August,  1852.     He  there 
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chartered  the  harks  "Cyrus"  and  "Tartar,"  and  ships  "Ellen 
Brooks"  and  "Emily  Taylor,"  to  load  with  guano  at  the  Loho§ 
islands.  These  four  vesFels  were  to  touch  at  the  Sandwich  Islands 
for  the  purpose  of  transporting  to  the  Lobos  islands  his  laborers,  ma- 
terials, outfits,  &c.  He  then  sailed  for  the  Sandwich  Islands,  where 
he  arrived  on  the  28th  of  September.  There  he  purchased  a  vessel 
for  a  storeship  at  the  Lobos  islands,  and  was  making  active  prepare- 
tions  to  embark  his  men  and  vessels,  in  accordance  with  his  in8tru^ 
tions,  when  suddenly  it  was  announced  that  the  govemnaent  of  the 
United  States  had  withdrawn  its  protection.  This  intelligence  so  ut- 
terly confounded  and  overwhelmed  him  that,  in  a  fit  of  alienation  of 
mind,  he  committed  suicide,  thus  throwing  everything  into  perfect 
confusion,  bringing  the  expedition  to  a  dead  stand,  and  placing  me 
in  a  most  awkward  and  em  harassing  condition. 

The  agent  sent  to  England  was  Mr.  George  W.  Billings,  who  ar- 
rived there  on  the  17th  of  August,  1862.  He  was  authorized  to  con- 
tract, under  a  penalty  on  my  part  of  one  hundred  thousand  ponodi 
sterling,  for  the  delivery  there  of  one  hundred  thousand  tons  of  guano, 
which  contract  was  completed  on  my  part  as  far  as  I  was  able,  bat 
failed  because  the  government  of  the  United  States,  after  inviting  me 
into  such  an  enterprise,  when  I  was  faiily  embarked  and  could  sot 
retreat,  announced  to  the  world  that  the  business  in  which  I  was  en- 
gaged was  unlawful,  thereby  compelling  me  to  dishonor  engagemeoti 
and  pay  losses  arising  solely  from  a  perfect  reliance  on  its  promises. 

The  foregoing  brief  recital  of  the  condition  of  my  agents  abmai 
brings  me  to  consider  how  this  sudden  and  unlooked-for  change  in  the 

Colicy  of  the  government  affected  me  at  home.  As  before  stated,  I 
ad  fully  chartered  a  large  number  of  vessels,  and  signed  charter-par- 
ties, and  had  promised  to  accept  and  execute  charters  for  any  i»ther 
good  vessel  which  might  be  offered  during  the  year  following.  Others 
had  accepted  offers  binding  on  my  part,  but  on  theirs  only  in  tbe 
event  that  it  should  appear  when  the  ships  had  discharged  their  oat- 
ward  cargoes  I  could  load  them  according  to  agreement.  My  agents 
had  pursued  the  same  course  ;  and  the  consequence  was  that  it  wii 
entirely  impossible  to  say  what  vessels  were  actually  chartered^  aod 
what  were  only  agreed  to  be  chartered. 

Here  it  may  be  proper  to  state,  that  from  the  very  beginning  of  tbii 
business  till  the  day  its  final  settlement  was  announced,  the  ownen 
of  nearly  every  vessel  who  had  chartered  or  were  negotiating  charten 
with  me  were  threatened  by  the  agents  or  charterers  of  vessels  for 
Peru  in  this  city,  either  with  the  seizure  of  their  ships  or  with  tbt 
loss  of  their  charters ;  but,  notwithstanding  these  misrepresentations, 
80  vexatious  and  expensive  were  the  conditions  attached  to  tbe  Peru- 
vian  charter-parties,  in  port  charges,  commissions,  and  in  going  firrt 
from  Callao  to  Pisco,  thence  to  Chincha,  then  to  Pisco,  and  back  u 
Callao  toclear — that  ship  owners  were  disposed  to  run  some  trifling  risk 
(if  risk  it  could  be  properly  called  to  confide  in  the  promises  of  their 
government)  to  secure  a  charter  from  and  to  a  direct  port  free  from 
port  charges,  and  especially  with  the  addition  of  one  to  two  dollars  a 
ton  more  freight  than  the  agents  of  Peru  were  offering. 
I  now  come  to  consider  the  government  arrangement  with  Peru,  of 
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which  I  had  no  notice  prior  to  its  concluftion,  except  in  a  letter  from 
the  State  Department  to  Captain  Jewett,  of  the  20th  September,  1852  — 
^e  Captain  Jewett's  letter  to  Mr.  Conrad,  of  September  22,  1852.) 
It  would  8eem,  then,  that  the  government  of  the  United  States  had 
information  before  the  settlement  of  this  question,  that  even  if  all  the 
ships  chartered  and  engaged  by  me  should  be  loaded  at  twenty  dollars- 
a  ton  freight,  in  conformity  to  their  several  charter-parties,  that  '^it 
would  not  save  me  from  absolute  and  irretrievable  ruin."  The  ar- 
ran^rement,  however,  was  made  between  the  two  governments  by  Mr. 
Bverett  and  Mr.  Osma,  and  1  was  informed  afitr  it  was  compltfed  that 
k  contained  certain  provisions  for  my  protection,  and  that  the  agree- 
ment on  the  part  of  Peru  to  freight  at  twenty  silver  dollars  per  ton, 
from  the  Chincha  islands,  the  ships  which  I  had  chartered  and  had 
made  provision  to  load  at  the  Lobos  islands,  and  to  take  and  pay  for 
my  outfits  at  fair  prices  on  their  delivery  at  Lobos  islands,  was  re- 

J  aired  by  the  government  of  the  United  States^  and  was  conceded  by 
^at  of  Peru  as  a  condition  precedent  to  the  negotiation  which  resulted 
in  the  said  arrangement,  and  that  it  was  intended  at  the  time  by  both 
parties  to  embrace  in  its  provisions  all  the  vessels  which  I  was  obli- 

fated  to  load,  the  object  (on  the  part  of  the  government  of  the  United 
lates  at  least)  being  in  some  measure  to  remunerate  me  for  the  losses 
•ocasioned  by  the  abrupt  termination  of  the  business,  and  for  the.ez- 
Mnses  incurred  in  outfits,  laborers,  transports,  storeships,  and  agencies 
lO  the  Pacific  and  elsewhere,  and  for  such  other  expenditures  and  re* 
«)M>nsibilities  as  were  necessarily  connected  with  an  undertaking  of 
such  magnitude.  But  instead  of  carrying  out  the  arrangement  even 
ID  accordance  with  its  letter,  much  less  its  spirit,  1  have  now  to  charge 
distinctly  that  the  treatment  I  have  received  from  the  agents  of  that 
government  has  been  such  as  I  cannot  longer  submit  to  without  an 
appeal  to  my  government.  It  has  been  characterized  by  insolence, 
<»verbearing  claims  and  demands,  by  violation  of  word  and  contract^ 
by  threats,  and  by  a  total  violation  of  all  those  principles  of  honor  and 
honesty  which  ought  to  govern  national  proceedings. 

In  the  first  place,  I  found  the  agents  of  that  government  unap- 
proachable except  they  could  make  some  arrangement  to  receive  large 
commissions  on  their  own  behalf. 

On  enquiring  who  furnished  Mr.  Osma  with  the  list  in  his  letter  to 
Mr.  Everett  I  could  not  ascertain,  bdt  I  did  learn  from  my  own  agent, 
B.  W.  Trundy,  esq.,  that  prior  to  Mr.  Osma's  letter  to  Mr.  Everett, 
he,  at  Osma's  request,  handed  him  a  list  of  vessels  in  addition  to 
those  previously  named  to  the  Department  of  State,  which  he  fur- 
mshed  from  memory,  as  engaged  or  chartered  on  my  account. 

This  list  is  given  in  an  affidavit  of  B.  W.  Trundy,  herewith  an- 
nexed, marked  ^'  G."* 

Samuel  F.  Tracy,  esq.,  was  the  friend  of  Mr.  Osma,  who  acted  as 
interpreter  in  the  personal  interviews  between  Mr.  Trundy  and  Mr. 
Osma,  and  it  will  he  perceived  by  Mr.  Trundy's  affidavit  that  Mr. 
Osma  himself  promised  that  these  vessels  should  be  entitled  to  the 
benefits  of  the  arrangement,  or  such  others  as  might  be  substituted 
Ibf  them. 

By  this  time*  I  was  in  such  a  state  with  reference  to  my  pecuniary 
matters,  thai  it  became  necessary  to  enter  into  some  arranj 
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procure  an  immediate  advance  of  money,  and  taking  advantage  of 
their  knowledge  of  my  pecuniary  condition,  the  agenta  of  the  Peru- 
vian government  offered  me  an  agreement  to  sign,  which  they  pro* 
fessed  to  be  with  the  most  honorable  and  honest  intentions ;  as  an 
inducement  to  procure  my  assent  to  it,  they  offered  me  an  advance  of 
fifty  thousand  dollars  immediately,  and  this  offer  was  repeated  again 
and  again.  It  was  for  this,  and  this  only,  that  I  consented  to  sign 
that  agreement.  It  was  on  the  distinct  and  solemn  pledge  of  an  im- 
mediate advance  of  $50,000  that  I  signed  the  agreement.  I  refer  for 
evidence  of  this  to  copies  of  the  affidavits  of  James  C.  Jewett  and  R. 
W.  Trundy,  annexed,  marked  **H"  and  '*  I,"  (the  originals  of 
which  were  submitted  to  your  department  in  my  letter  of  the  18th 
ultimo.)  The  nature  of  the  agreement  itself  is  but  general  and  not 
specific,  and  it  was  understood  to  be  a  memorandum  of  the  terms  on 
which  the  fifty  thousand  dollars  was  to  be  advanced. 

I  signed  the  agreement  and  then  asked  for  the  advance,  which  was 
put  off  froip  day  to  day,  though  always  promised,  and  finally  was  re- 
nised.  The  whole  object  of  the  agreement  having  been  violated,  I 
regarded  it,  as  I  now  pronounce  it,  entirely  void. 

Having  broken  good  faith  with  me  in  this  manner,  it  was  to  be  ex- 
pected that  the  Peruvian  government  would  violate  their  honorable 
obligations  in  .other  respects.  Accordingly,  I  was  not  surprised  to 
karn  from  my  agents  at  San  Francisco  that  the  agents  of  Peru  there 
were  offering  twenty  dollars  per  ton  freight,  and  that  the  Peraviaa 
consul  was  informing  the  captains  of  vessels  chartered  to  me  that 
^Hheir  ships  would  all  beloaaed  at  twenty  dollars  a  ton,  and  that  the 
owners,  and  not  Mr.  Benson,  would  receive  the  freights." 

The  commander  of  the  Peruvian  forces  at  the  Lobos  islands  pur- 
sned  the  same  course. 

The  agents  of  that  government  at  Callao  did  the  same,  and  the 
house  of  Barreda  &  Brother,  at  Baltimore,  pursued  precisely  the  same 
oourse,  and  chartered,  on  behalf  of  their  government,  certain  of  my 
ships  which  they  knew  were  chartered  to  me,  and  have  discharged 
them  on  arrival  at  Baltimore,  refusing  entirely  to  account  to  me  for 
their  freights. 

As  a  result  of  all  this,  up  to  this  date  the  following  vessels,  origi- 
nally chartered  to  me,  have  arrived  in  this  country  and  have  dia- 
charged  their  cargoes  of  guanoT:  "Allioth,"  "Z.  D,"  ''Sarah 
Chase,"  *' Tangier,"  "J.  Q.  Adams,"  ^'Matilda,"  "Arcole," 
**Golden  Era,"  "J.  W.  Paige." 

Every  one  of  these  ships  were  included  in  the  list  which  Mr.  Osma 
sent  to  Mr.  Everett  with  the  promise  to  take  them,  and  pay  me  $20 
per  ton  under  the  arrangement,  and  yet  the  Peruvian  government  have 
treated  them  and  me  as  follows : 

1.  The  *'  J.  W.  Paige"  they  claim  to  have  chartered  themselves  by 
a  subsequent  charter-party.  They  refuse  to  account  to  me  tor  her  al 
all. 

2.  The  '^ Golden  Era"  they  claim  to  have  chartered  themselves  in 
a  similar  way,  and  they  refuse  to  account  to  me  for  her  at  all. 

3.  The  "John  Q.  Adams"  they  have  discharged,  but  the  owners 
daim  a  large  sum  for  demurrage  as  due  them,  because  Peru  did  not 
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load  her  in  the  time  allowed  by  my  charter-party  for  that  purpose. 
The  Peruvian  government  do  not  pay  this  demurrage,  and  refuse  to 
account  to  me  for  this  vessel  unless  I  will  deduct  this  amount,  and 
also  one  dollar  a  ton  for  their  commissions,  and  give  them  a  receipt 
in  iiill. 

4.  The  "  AUioth."  This  ship,  on  her  arrival  at  Callao,  claimed 
that  the  charter-party  with*  me  was  broken  by  reason  of  her  being 
ordered  from  Lobos  to  the  Chinca  islands,  and  the  Peruvian  govern- 
ment rechartered  her  on  their  own  account,  and  refuse  to  account  to 
me  for  her. 

5.  The  "Tangier." 

6.  The^Z.  D." 

7.  The  *'Arcole."  All  these  vessels  have  arrived,  and  the  Peru* 
vian  government  offer  to  pay  me  the  difference  per  ton  between  my 
charter-parties  and  twenty  dollars,  deducting,  however,  five  per 
cent.,  or  one  dollar  per  ton. 

8.  The  ''Matilda."  This  vessel  is  in  the  same  difficulty,  with 
reference  to  demurrage,  as  the  ''John  Q.  Adams." 

9.  The  "  Sarah  Chase."  This  vessel  was  the  one  despatched,  as 
before  stated,  with  provisions,  tools,  and  materials,  for  a  colony  on 
the  islands,  and  for  loading  the  other  ships  as  they  should  arrive. 
By  the  terms  of  Mr.  Osma's  letter  to  Mr.  Everett,  it  would  seem  that 
her  cargo  was  to  have  been  taken  at  the  port  of  destination,  and  paid 
for  at  a  fair  price  at  Callao.  The  Peruvian  government  did  not  thus 
take  her  outfits  at  the  Lobos  islands,  but  ordered  her  away.  They 
did  not  take  them  when  they  were  tendered  at  Callao ;  and  when 
they  did  take  them,  they  refused  to  pay  for  them  in  full  as  they  were 
appraised. 

They  did  not  pay  her  demurrage  there  or  here,  and  they  refuse  to 
pay  but  nineteen  dollars  freight. 

The  word  in  Mr.  Osma's  letter  is  "pesos  faertes."  The  difference 
between  the  silver  dollar  and  the  dollar  is  so  material  as  to  render 
this  important. 

I  have  also  to  refer  to  the  annexed  letter  from  Samuel  F.  Tracy^ 
esq.,  a  gentleman  <rom  whom  I  cannot  ask  an  affidavit,  but  whose 
letter  I  will  cause  to  be  verified  by  his  affidavit,  (if  I  can  persuade 
him  to  do  so,)  in  case  Mr.  Osma,  or  any  one  on  behalf  of  Peru,  denies 
these  statements.  I  call  attention  especially  to  the  statement  of  Mr. 
Tracy,  on  the  subject  of  substitution  of  vessels,  for  such  as  might  fail 
to  fulfil  their  charters  with  me. 

The  government  arrangement  afforded  a  pretext  for  some  vessels  to 
abandon  their  charters,  and  it  was  distinctly  agreed  that  such  vessels 
should  be  replaced  by  others  of  like  capacity.  This  agreement  Mr. 
Osma  and  Peru  subsequently  repudiated. 

It  was  distinctly  agreed  by  the  agents  of  Peru  that  I  should  have 
an  advance  of  fiity  thousand  dollars.     This  was  repudiated. 

It  was  distinctly  agreed  that  I  was  to  have  twenty  dollars  per  ton 
on  every  ship  I  had  chartered  prior  to  a  certain  time.  This  was 
repudiated. 

In  brief,  I  have  only  to  repeat  that  I  have  been  insulted;  deceived, 
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and  ill-treated,  by  the  agents  of  Pern,  and  none  of  their  obligations 
with  me  have  been  fulfilled. 

I  appeal  to  ray  goyernment  to  enforce  my  rights,  which  remain 
where  they  were  in  1852. 

I  have  a  large  number  of  vessels  now  in  the  Pacific  ocean,  and  else- 
where, which  were  chartered  to  me  for  this  express  purpose ;  a  Iar<;e 
number  of  others  abandoned  their  engagements  pending  the  with- 
drawal of  protection  and  the  settlement,  and  some  abandoned  their 
contracts,  having  been  offered  higher  freights  by  Peru^  and  some 
have  been  lost. 

The  list  annexed  hereto,  marked  '^  J,"  comprises  the  namjes  and  ton- 
nage of  all  the  vessels,  as  far  as  I  now  know,  which  were  engaged  for 
me  positively  or  conditionally,  though  there  is  no  doubt  but  tor  the 
threats  and  intimidation  of  the  agents  of  Peru  here  and  elsewhere,  I 
should  have  had  the  full  number  which  I  made  provision  to  load. 
Since,  therefore,  the  government  of  Peru  has  violated  the  terms  of  the 
arrangement  of  the  17th  of  November  last,  and  have  broken  every 
promise  made  with  me  in  regard  thereto,  and  since  it  is  impossible 
now,  on  account  of  the  high  rates  of  freight,  to  substitute  other  ships 
rice  of  those  which  Mr.  Osma  agreed  to  accept,  (or  substitutes,)  and 
subsequently  failed  to  accept,  1  now  respectfully  ask  the  govern- 
ment to  instruct  the  minister  at  Lima  to  demand  of  the  Pernviaa 
government : 

In  the  first  place:  I  be  paid  the  difference  between  the  chartered 
prices  and  twenty  silver  dollars  a  ton  on  the  carrying  capacity  of  eadi 
of  the  vessels  embraced  in  the  list  before  mentioned,  estimating  escb 
ship  to  carry  only  once  and  a  half  more  than  her  registered  tonnage, 
which  is  much  less  than  the  ships  which  I  have  chartered  will  carry, 
as  they  are  all,  with  one  exception,  (the '^Defiance,")  full  built  vessels. 

The  sum  of  this  demand,  as  per  document  '^K,"  annexed  hereto, 
amounts  to  two  hundred  and  seventy-four  thousand  three  hundred  and 
thirty-four  dollars  and  seventy-seven  cents,  ($274,334  77.) 

Secondly  :  That  the  government  of  Peru  be  required  to  fulfil  the 
conditions  of  all  my  charter-parties  which  were  tendered  to  their  agents, 
holding  me  harmless  from  any  claim  from  the  owners  thereof  for  de- 
murrage, port  charges,  or  otherwise. 

Peru  having  advan(^  her  rate  of  freight  by  the  latest  advices  to 
f22  a  ton,  this  settlement  will  not  prejudice  her  interests,  while  at 
the  same  time,  as  far  as  the  arrangement  with  that  government  is 
concerned,  it  will  protect  the  interests  of 

Your  obedient  servant, 

A.  G.  BENSON. 

Hon.  Sbcrbtary  of  Statb, 

Washington^  D,  G. 


Nbw  York,  Juw  2, 1852. 

Sir:  Having  recently  returned  from  the  Pacific,  where,  with  other 
shipmasters  of  our  country,  I  should  have  proceeded  to  the  islands  of 
LoDus,  adjacent  to  the  coast  of  South  America,  for  a  cargo  of  guano. 
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where  it  is  to  be  found,  had  we  possesaed  the  information  which  I  now 
take  the  liberty,  being  about  to  return,  to  ask  from  you  as  the  highest 
source  from  which  I  can  obtain  the  same. 

I  am  informed  that  no  government  has  any  rightful  claim  to  these 
islands,  they  never  having  been  eoumerated  amongst  the  posf^essions 
or  dependencies  of  any  of  the  South  American  States  in  defining  the 
extent  of  their  possessions,  or  have  they  been  held  or  occupied  in  any 
way  by  any' nation,  being  uninhabited;  that  the  valuable  deposit  in 
which  they  abound  may  be  as  rightfully  taken  by  a  citizen  of  the 
United  States  as  citizen  or  subject  of  any  country.  Unwilling  to  vio- 
late any  treaty  the  government  of  my  own  country  may  have  entered 
into,  or  any  provision  of  the  law  of  nations,  you  will  oblige  me  by  in- 
forming me  if,  in  common  with  the  world,  we  have%^  right  to  take 
this  article  of  commeice  from  thence;  which  information  I  need  hardly 
add  will  greatly  benefit  the  ships  of  our  country  employed  in  the  trade 
of  the  Pacific. 

With  sentiments  of  respect,  I  am  year  obedient  servant, 

•  JA8.  C.  JEWETT, 
Ma^er  Barque  Philomela. 

Hod.  Daniel  WsBsrm, 

Secretary  of  State  of  the  United  States  of  America. 

To  which  Mr.  Webster  immediately  (June  6,  1862,)  replied,  as 
follows : 

DlSPARTlfSNT  OF  StATB, 

Washingtcny  June  5,  1852. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  2d 
instant,  inquiring  whether  citizens  of  the  United  States  can  take 
guano  from  the  Lobos  islands,  which  are  situated  near  the  coast  of 
Peru,  without  infringing  upon  the  rights  of  the  citizens  or  subjects, 
or  government  of  any  other  nation. 

In  reply,  I  have  to  inform  you  that,  if  those  islands  should  lie  within 
the  distance  of  a  marine  league  from  the  continent,  or  if  bein^  fur- 
ther than  that  distance  should  have  been  discovered  and  occupied  by 
Spain  or  by  Peru,  the  Peruvian  government  would  have  a  right  to  ex- 
clude therefrom  the  vessels  and  citizens  of  other  nations,  except  upon 
such  conditions  as  it  may  think  proper  to  prescribe.  There  can  be  no 
doubt  that  the  title  of  Peru  to  the  Chincha  islands,  whence  guano  is 
now  chiefly  taken,  is  founded  upon  the  basis  of  discovery  and  occu- 
pancy. That  article  was  taken  from  those  islands  and  used  as  a 
manure  by  the  Peruvians  anterior  to  the  conquest  of  Peru  by  Spain. 
It  continued  to  be  so  taken  and  used  throughout  the  Spanish  domin- 
ion in  that  country,  and  this  practice  has  been  kept  up  to  the  present 
day.  Although  those  islands  are  uninhabitable,  the  custom  of  resort- 
ing to  them  from  the  neighboring  continent  for  the  purpose  of  pro- 
curing guano  may  be  said  to  have  constituted  such  an  occupancy  of 
them  as  to  give  to  the  sovereign  of  the  continent  a  right  of  dominion 
over  them  under  the  law  of  nations. 

This  department,  however,  is  not  aware  that  the  Lobos  islands  were 
either  discovered  or  occupied  by  Spain  or  Peru,  or  that  the  guano  on 
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them  has  ever  been  used  for  manure  on  the  adjacent  coast  or  else- 
where. It  is  certain  that  their  distance  from  the  continent  is  five  or 
six  times  greater  than  is  necessary  to  make  them  a  dependency  thereof 
pursuant  to  public  law.  On  the  other  hand,  it  is  quite  probable  that 
Benjamin  Morrell,  jr.,  who,  as  master  of  the  schooner  Wasp,  of  New 
York,  visited  those  islands  in  September,  1823,  may  justly  claim  to 
have  been  their  discoverer.  He  gives  a  full  account  of  them  in  his 
narrative,  published  at  New  York,  in  1832.  Under  these  circum- 
stances it  may  be  considered  the  duty  of  this  government  to  protect 
citizens  of  the  United  States  who  may  visit  the  Lobos  islands  for  the 
purpose  of  obtaining  guano.  This  duty  will  be  the  more  apparent 
when  it  is  considered  that  the  consumers  of  Chincha  island  guano  in 
this  country  illght  probably  obtain  it  for  half  the  price  they  now  pay 
were  it  not  for  the  charges  of  the  Peruvian  government.  I  shall  con- 
sequently communicate  a  copy  of  this  letter  to  the  Secretary  of  the 
Navy,  and  suggest  that  a  vessel-of-war  be  ordered  to  repair  to  the 
Lobos  islands  for  the  purgose  of  protecting  from  molestation  any  of 
our  citizens  who  may  wish  to  take  guano  from  them. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

DANIEL  WEBSTER. 


On  the  14th  June,  1852,  Messrs.  Magoun  &  Son,  of  Boston,  wrote 
the  Secretary  of  the  Navy,  (Mr.  W.  A.  Graham,)  to  which,  on  the  16th 
instant,  he  replied  as  follows : 

Navy  Dbpabtkent, 

June  16,  1853. 
Gentlemen  :  In  reply  to  your  inquiries  contained  in  your  letter  of 
the  14th  instant  relative  to  the  Lobos  islands,  you  are  informed  that 
instructions  will  be  sent  to  Commodore  McCauley,  commanding  the 
United  States  squadron  in  the  Pacific  ocean,  by  the  first  mail  steamer, 
to  afford  protection  to  our  citizens  resorting  to  those  islands  to  procore 
guano. 

The  latitude  of  the  Lobos  islands  is  stated  to  be  nearly  6^  59^  south, 
and  longitude  80°  42'  west,  variation  8°  46'  easterly.  • 

I  am,  very  respectfully,  your  obedient  servant, 

WILLIAM  A.  GRAHAM, 
Messrs.  Magoun  &  Son,  Boston. 


On  the  7th  June,  1852,  Messrs.  Magoun  &  Son  wrote  the  Hon. 
Daniel  Webster,  to  which  he  replied  as  follows  : 

Department  of  State, 

Washington^  June  10,  1852. 

Gentlemen  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
7th  instant  inquiring  whether  it  would  be  safe  lor  you  to  order  a  ship 
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of  yours,  now  on  the  west  coast  of  America,  to  the  Lohos  islands  for 
the  purpose  of  taking  in  a  cargo  of  guano.  In  reply  I  have  to  inform 
you  that  it  is  understood  the  Navy  Department  has  ordered  a  vessel- 
of-war  to  those  islands,  for  the  purpose  of  protecting  such  vessels  of 
the  United  States  as  may  wish  to  load  with  guano  there.  • 

I  am,  gentlemen,  very  respectfully,  your  obedient  servant, 

DANIEL  WEBSTER. 

Messrs.  Magoun  &  Son,  Boston. 


On  the  Tth  of  July,  1852,  Messrs.  Dana  &  Co.  wrote  the  Secretary 
of  the  Navy  as  follows  : 

Washington,  Jtdy  T,  1852. 

Dear  Sir  :  Having  seen  stated  in  the  public  journals  that  a  portion 
of  the  Pacific  fleet  had  been  ordered  to  the  Lobos  islands  to  protect 
the  interests  of  American  ships  loading  guano  there,  yet  not  having 
Been  any  o£SciaI  announcement  of  the  above,  we  take  the  liberty  to 
ask  you  if  such  is  the  fact,  and  if  AmericaTi  vessels  loading  guano  at 
the  Lobos  islands  will  be  protected  by  our  fleet  at  all  hazard. 

If  you  feel  at  liberty  to  answer  this  question,  an  early  reply  will 
much  oblige 

Tour  most  obedient  servants, 

DANA  &  CO. 
Hon.  William  A.  Graham,  > 

Secretary  of  the  Navy, 

To  which  he  (Mr.  Graham),  replied  on  the  9th  instant  as  follows : 

Navy  Department,  July  9,  1852. 
Gentlemen  :  In  reply  to  yours  of  the  Tth  instant,  you  are  informed 
that  instructions  have  been  given  by  the  department  to  Commodore 
licCauley  to  protect  our  citizens  resorting  to  the  Lobos  islands  to 
procure  guano. 

Very  respectfully,  your  obedient  servant, 

WILLIAM  A.  GRAHAM. 
Messrs.  Dana  &  Ck).,  Boston. 


In  reply  to  a  letter  of  the  Hon.  C.  F.  Cleveland,  inquiring  in  be- 
half of  Mr.  A.  M.  Frink,  of  New  London,  the  Secretary  of  the  Navy 
replied  as  follows : 

Navt  Department,  August  22,  1852. 

Sir  :  In  reply  to  the  letter  of  Mr.  A.  M.  Frink,  addressed  to  you 
on  the  subject  of  the  Lobos  islands,  you  are  informed  that  instruo- 
tions  have  been  given  to  the  commodore  of  the  Pacific  squadron  to 
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afford  protection  to  onr  citizens  who  may  resort  to  those  islands  to 
procure  guano. 

I  am,  sir,  vour  very  obedient  servant, 

WILLIAM  A.  OBAHAM. 

Hon.  C.  F.  OLEVBLANn. 

Other  applications,  unknown  to  the  undersigned,  may  have  been 
made  to  the  government  for  asHurances  of  protection,  but  the  above 
•only  appeared  in  the  newspapers  of  the  day. 

It  is  obvious,  from  the  previous  correspondence,  that  the  United  States 
government  distinctly  avowed  its  purpose,  as  well  as  its  duty,  to  pro- 
tect me  and  others  in  resorting  to  the  Lobos  islands  for  the  purpose 
of  obtaining  guano,  and  that  the  assurances  were  such  as  to  warrant 
the  subsequent  measures  adopted  by  the  undersigned  to  make  largo 
importations  of  guano  from  these  islands. 


Alexander  Denstun^  brigadier  general  of  tlie  armies  of  the  rqmbUef 
well  merited  of  the  country  in  /heroic  and  eminent  grade^  oommosndm 
general  of  the  marine  and  eqitadron : 

I  hereby  certify  that  this  day  arrived  in  the  northern  bay  of  these 
islands  the  North  American  barque  ''Sarah  Chase,"  Captain  John 
O.   Caleb,  and  he  has  proved  to  me,  by  charter-party  from  Messrs.     I 
Jewett  and  Benson,  that  he  had  to  come  to  these  islands  to  load  a  cargo     I 
of  guano,  and  further  to  give  instructions  and  assistance  to  all  other 
vessels  freighted  by  Jewett  and  Benson,  citizens  of  the  United  States. 

In  virtue,  and  in  compliance  with  the  orders  of  the  supreme  govern- 
ment, I  have  notified  him  that  the  islands  of  Lobos  belong  to,  and  are 
the  property  of,  the  republic  of  Peru^  and,  in  consequence  of  which, 
by  the  laws  and  regulations  of  Peru,  any  vessel  that  attempts  to  load 
^uano,  without  express  permipsion  from  the  government,  will  be 
immediately  made  a  prize  of  by  the  forces  under  my  command,  and 
•delivered  over  to  the  tribunals  of  the  country  to  be  tried. 

I  have  also  shown  him  the  proclamation  of  the  commodore  of  the 
United  States  squadron,  Mr.  McCauley,  dated  18th  of  October  of  the 
present  year,  in  which  said  commodore  warns  all  owners  and  captains 
of  vessels  chartered  by  Jewett  and  Benson,  or  any  others  that  have 
such  pretension  to  load  guano  at  the  Lobos  islands  without  permis- 
sion of  the  government  of  Peru,  that  the  government  of  the  United 
States  retires  all  protection  from  them ;  in  virtue  of  which,  and  in 
conformity  with  the  advice  I  have  given  Captain  Caleb,  he  has  mani- 
fested his  intention  to  direct  himself  and  vessel  to  the  port  of  Callao, 
with  the  object  of  chartering  himself  to  the  Peruvian  government, 
and  has  left  a  letter  for  the  vessels  that  may  hereafter  arrive  at  these 
islands  with  the  object  that  they  follow  his  example. 

Given  on  board  the  steamer  Rimac,  anchored  at  the  '^  Lobos 
islands  de  Afuera,"  on  the  13th  of  December,  1832. 

ALEXANDER  DENSTUN. 

The  above  is  a  true  translation  of  the  original  document  in  Spanish. 

DANINO  FERNANDEZ  &  CO. 
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LoBos  Islands, 

December  13,  1862. 

Sir  :  I  have  this  day  arrived  with  the  bark  Sarah  Chase.  I  find 
neither  of  the  agents  at  the  island,  bat  the  Peruvian  fleet  lying  there. 
I  am  now  on  board  the  steam  man-of-war,  where  I  find  I  cannot  carry 
out  the  views  of  the  company  at  the  island.  I  shall  proceed  imme- 
diately to  Callao,  leaving  a  letter  to  be  shown  to  the  other  vessels 
chartered  by  you  to  proceed  also  to  Callao,  where,  if  there  is  no  a^ent 
from  the  company,  I  shall  procure  charters  for  them,  if  that  will  be 
right,  and  according  to  your  views.  Please  write  me  instructions 
about  disposing  of  the  things  on  board,  and  also  about  my  staying  at 
Callao  to  get  off  the  other  vessels  you  have  chartered.  The  bark  J. 
W.  Paige  is  also  off  the  harbor,  and  the  captain  has  called  on  me  for 
his  place  of  destination,  which  1  have  given  to  Callao,  as  we  shall 
probably  arrive  there  together.  The  bark  is  in  the  offing,  not  being 
allowed  to  anchor,  and  I  have  to  close  my  letter  in  a  hurry,  but  you 
will  receive  letters  from  me  as  soon  as  I  arrive  at  Callao.  i  expect  to 
find  letters  of  instruction  from  you  or  Captain  Jewett  when  I  arrive 
there. 

Your  most  obedient  servant, 

JOHN  0.  CALEB. 

Mr.  A.  G.  Bbnsok, 

Merchant^  New  York, 

P.  8.  I  enclose  a  copy  of  a  letter  left  for  the  vessels  you  chartered. 


LoBOB  Islands, 

December  13, 1852. 
To  all  captains  of  vessels  calling  at  these  islands  chartered  by  A. 
G.  Benson  or  James  C.  Jewett,  of  New  York :  As  the  undersigned  is 
appointed  their  agent  in  the  absence  of  the  above  named  J.  C.  J  ewett 
or  A.  B.  Howe,  he  requests  such  captains  to  proceed  at  once  to  Callao, 
where  they  will  receive  a  charter  from  the  Peruvian  government  to 
load  guano  for  England  or  the  States. 

JOHN  0.  CALEB. 


In  regard  to  the  veaada  chartered  by  A.  0.  Benson^  fcr  guano. 

City  and  County  of  New  Torky  ss. 

Richard  W.  Trundy,  of  said  city,  merchant,  being  duly  sworn,  doth 
depose  and  say : 

That  he  was  employed  by  Mr.  A.  G.  Benson,  also  of  said  city,  mer- 
chant, to  charter  and  engage  the  suano  ships  taken  up  in  the  Atlan* 
tic  ports  of  the  United  ^tes.  That  he  had  several  interviews  with 
his  excellency  J.  J.  de  Osma,  late  minister  of  Peru^  both  in  this  city 
Bep.  Com.  397—17 
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and  in  Washington,  and  with  the  house  of  Messrs.  Barreda  &  Bro- 
ther, in  Baltimore,  on  this  subject. 

That  he  was  in  Washington  in  November  last,  when  the  arrange- 
ment was  made  on  this  subject  between  the  two  governments.  That 
he  was  then  requested  to  state  how  many  vessels  other  than  those  pre- 
viously named  to  the  Department  of  State  he  had  engaged  for  Mr. 
Benson. 

That  the  list  hereunto  annexed  is  an  exact  copy  of  the  original  in 
the  handwriting  of  Mr.  Samuel  F.  Tracy,  who  handed  it  to  Mr.  Ben- 
son after  his  arrival  there,  and  informed  him  in  my  presence  that  the 
minister  had  agreed  that  those  vessels  should  be  entitled  to  the  bene- 
fits of  the  arrangement  just  concluded  in  his  behalf. 

And  after,  in  the  city  of  New  York,  the  said  minister  should  hare 
no  objection'^  to  Mr.  Benson's  substituting  any  other  vessels  in  place 
of  those  engaged  9  in  case  any  of  these  should  not  perform  the  voyage. 
That  this  assurance  was  subsequently  made  by  the  said  minister  in 
New  York,  in  my  presence. 

That  it  was  understood  at  that  time  that  as  soon  as  Mr.  Benson 
should  endorse  his  charter-parties  to  the  agent  of  Peru  that  an  ad- 
vance of  fifly  thousand  dollars  should  be  made  to  him,  and  the  saoie 
promise  was  repeated  to  me  by  the  said  minister  in  New  York. 

That  said  Barreda  &  Brother^  in  Baltimore,  did  agree  to  advance 
the  said  Benson,  as  soon  as  the  charter-parties  were  duly  endorsed  to 
them,  the  amount  before  mentioned. 

R.  W.  TRUNDY. 

Sworn  to  before  me  this  1st  of  November,  A.  D.  1853. 
r     1      In  testimony  whereof  I  have  hereunto  set  my  hand  and  ai^ 
i-  '     J  fixed  my  seal  of  office  the  day  and  date  above  written. 

A.  F.  HIQGINS. 

Notary  PtcUic 


LUt  of  veaada  chartered  for  Lobos  idands. 

The  Levanter.  The  Ozark. 

Defiance.  Old  Hickory. 

Rolena.  Sylphide. 

Alexander.  Elizabeth. 

Rhelm.  Handee. 

Element.  Tingqua. 

Plymouth.  Eagle. 

J.  &  J.  Stewai^.  Albus. 

Wm.  Sprague.  St.  Mary. 

Saxonville.  Torrent. 

Anna  Kemble.  Scargo. 

Duches  de  Orleans.  Caroline  Tucker. 

Thomas  Church.  Roman. 

Carrington. 
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H  &  I. 

Affidavits  of  J.  C.  Jewett  and  R.  W.  Trundy  accompany  Mr.  Ben- 
son's letter  to  Mr.  Marcy  of  October  18,  1853. 


IM  of  vesade  and  tonnagey  accompanies  Mr.  Clay's  despaichy  No,  205. 


Begister 
tons. 

Carrying 
capacity. 

Charter- 
party. 

Difference. 

Amonnt. 

Allioih 

329 
410 
312 
626 
437 
570 
470 
540 
775 
673 
646 
393 
670 
450 
660 
642 
500 
443 
283 
200 
574 
872 
547 
650 
500 
450 
764 
650 
900 
900 
300 
669 
392 
900 
449 
288 
645 
792 
398 
782 
792 
349 
425 
1,072 
714 
490 
267 
464 

494 
615 
468 
937 
666 
856 
705 
810 

1,162 

1,010 
969 
590 

1,005 
676 
990 
963 
750 
664 
425 
300 
861 

1,308 
820 
975 
760 
675 

1,146 
975 

1,350 

1,350 
450 

1,004 
588 

1,350 
674 
432 
967 

1,188 
597 

1,173 

1,188 
524 
637 

1,608 

1,071 
736 
385 
696 

$13  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
14  00 
14  00 
16  00 
14  00 
14  00 
16  00 
14  00 
14  00 
14  00 

13  00 
16  00 
20  00 

14  00 
16  00 
16  00 
16  00 

16  00 

17  00 
17  00 
16  00 

15  76 
15  75 
15  75 

15  75 

16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 

16  00 

17  00 
17  00 

$7  00 
4  00 
4  00 
4  00 
4  00 
4  00 

4  00 
6  00 
6  00 

5  00 

6  00 
6  00 
4  00 
6  00 
6  00 

6  00 

7  00 
4  00 

$3,458  00 

Jiatilda 

2.460  00 

Z.  D 

1,872  00 

Berlin 

3,748  00 

Bt.  Peter 

2,624  00 

Vanch^fiter - . , . . 

3,420  00 

Philomela  ......  ........ 

2,820  oa 

JftYS.  ................... 

4,860  00 

Sea  Kin^....... - -. 

6,972  00> 

Adelaide  Hetcalf 

5,050  00* 

HampdeQ .......  ..*.r..« 

5,814  00 

^I^gier. . 

3,640  00 

Aroole ......... ...... 

4,020  00> 

Margaret 

4,050  00^ 

John  Q.  Adamfl. .......... 

5,940  00 

Commonwealth  .^.^--r     -.-r. 

6,778  00* 

lione  Star  ............... 

6,250  0» 

Golden  Eral. ....... 

2,656  00 

finTAhnhflA^ 

J.  W.  Pfclge 

6  00 
4  00 
4  00 
4  00 
4  00 
3  00 

3  00 

4  00 
4  25 
4  25 
4  25 
4  25 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
4  00 
3  00 
8  00 
Digitized  fc 

1,800  00 

Remittance ...  ...... 

3,444  00 

W.  H   Harbeck 

5,232  00 

Bealm  ... -. .... 

3,280  00 

Albus 

3,900  00 

A.  M.  Lawrence.......... 

2,250  00 

Slement ........  ........ 

2,025  00 

Alert- 

4,584  00 

Olivia 

4, 143  75 

Oh{nnN>Taso.... .......... 

5,737  50 

Tteoham brant  ............ 

5,737  50 

VWnnuL  Tjincoln  -.--,-.,.-- 

1,912  50 

M^ni^Y>n£fi|fy                      . 

4,016  00 

Montrsal 

2,352  00 

ParagOD  .......••.....••- 

6,400  00 

N.  H.  Wolf 

2,696  00 

St.  Andrew 

1,728  00 

B.  Li.  Harrison... . 

3,868  00 

Charles  Holmes  .......... 

4,752  00 

Hc^nry  Harbeck. .......... 

2,388  00 

Colonel  Cntts 

4,692  00 

Bepnbllc 

4,752  00 

RIvlr^Harbf^^k..-.. 

2,090  00 

PI r nf outh  ............... 

^.548  00 

nooii<lero|(a  ............. 

6,432  00 

>t.  Tliomafl.... ....... 

4,284  00 

S^ther  MaT..... 

2,940  00 

7 V rna  —.-...  ............ 

1, 155  00 

IHati  "Brooks. ....*. ^^ 

2,088  CO 

y^oogie 
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Begister 
tons. 

Carrying 
capacity. 

Charter- 
party. 

Difference. 

Amonnt. 

ICmilT  T&vlor  __»..... .... 

387 
380 
1,690 
1,380 
750 
1,650 
610 
400 
340 
900 
300 
840 
600 
490 
700 
374 
900 

680 

670 

2,635 

2,070 

1,125 

2,475 

915 

600 

510 

1,350 

450 

1,260 

900 

735 

1,050 

561 

1,350 

$18  00 
18  00 
16  00 

16  00 

17  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 
16  00 

15  00 

16  00 

16  00 
15  00 

17  00 

$2  00 

2  00 
4  00 
4  00 

3  00 

4  00 
4  00 
4  00 
4  00 
4  00 
4  00 

4  00 

5  00 
4  00 

4  00 

5  00 
3  00 

$1, 160  00 

Tartar 

1.140  m 

Dfiiance  •••.••> 

10, 140  00 

Wortlieni  Croti n. ......... 

8,280  0ft 

BobcnA  ..••••• 

3,375  0 

Bolivia 

9,900  o>:> 

Zenobia  .•••.••..-..--.-- 

3,660  00 

Sacmim  .....«-r 

2,400  <y> 

Helen  Ftancifi.  .  .  .  . . -r «  « ^ 

2,040  0*) 

Albatros -. 

6,400  0<> 

Oolden  Aire.............. 

1, 800  oi: 

William  FrothiL  gham 

Olance 

5,040  oe 
4,500  OC 

Aflcntiift  ^  -    •••* 

2,940  Oi 

pjdet 

4,200  0« 

SvlDhide 

2,805  «€ 

Bucfaem  d'Orleans 

,          4,050  96 

39,704 
ollan,  10  pe 

59,556 
r  cent..... 

'     249. 3SS  t^ 

Add  premium  for  Bpanish  d 

24,939  'il 

274,334: 


New  York,  November  7,  1853. 

8iR :  Absence  from  the  city  has  prevented  my  anwering  sooner  yoor 
several  inquiries  of  the  Slst  ultimo. 

The  annexed  list  of  vessels  is  a  true  copy  of  the  one  in  my  hand- 
writing handed  to  you  in  Washington  at  the  time  of  the  settlement  of 
the  Lohos  island  question  in  November  last,  it  being  a  duplicate  of 
that  handed  by  me  to  the  Peruvian  minister.  He  perfectly  understood 
that  the  charter  parties  for  many  of  the  vessels  on  that  list  had  not 
at  that  time  been  signed  by  you,  but  he  agreed  that  they  should  be 
considered  as  entitle*!  to  the  benefits  of  the  arrangement. 

I  stated  to  him  that,  in  consequence  of  the  proclamation  of  Com- 
modore McCauley,  it  was  feared  by  you  that  some  of  the  vessels  would 
not  go  to  the  islands.  ^  The  minister  replied,  that  there  would  be  do 
difficulty  in  pubstitutiog  other  vessels  in  the  place  of  such.  Mr.  de 
Osma  afterwards,  in  this  city,  assured  me  that,  if  the  United  Slattf 
government  should  ask  it,  he  would  agree  on  a  stipulated  number  o: 
tons  to  be  loaded  at  the  Chincha  islands  under  the  said  arrangement 

But,  after  said  reauest  had  been  made  to  him,  he  said  that,  upot 
further  reflection,  he  had  concluded  to  submit  the  matter  to  hl« 
government ;  that  it  was  the  identical  proposition  he  had  propoeec 
pending  the  negotiation  ;  that  he  would  recommend  it  to  his  govern- 
ment ;  that  there  could  be  little  doubt  of  its  being  granted  ;  and  tha: 
a  delay  of  sixty  or  ninety  days  would  make  no  difference  to  you. 

I  have  the  best  of  reasons  for  believing  that  such  authority  w&> 
afterwards  given  by  the  Peruvian  government  to  its  repri  sentative  ir. 
this  country. 
c 
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Mr.  de  Osma  engaged  to  request  the  agents  for  the  gnano  of  Peru 
in  Baltimore  to  make  you  an  advance,  on  delivery  to  them  of  your 
charter-parties  duly  endorsed.     He  distinctly  stated  that  he  did  not 
think  there  could  be  any  difficulty  about  the  required  advance. 
Your  most  obedient  servant, 

SAMUEL  P.  TRACY. 
A.  G.  BensoNj  Esq.,  Present. 


Copy  of  a  paper  handed  to  Mr.  Benson,  at  Washington,  in  Novem* 
ber,  1852. 

List  of  vessels  chartered  for  Ldbos  islands. 

The  Levanter. 

The  Defiance. 

The  Bolena,  (should  have  been  Bobena.) 

The  Alexander. 

The  Bhelm,  (should  have  been  Bealm.) 

The  Element. 

The  Plymouth. 

The  J.  and  J.  Stewart, 

The  William  Sprague. 

The  Saxonville. 

The  Anna  Eemble. 

The  Albus. 

The  St.  Mary. 

The  Torrent. 

The  Seargo,  (Scargo.) 

The  Caroline  Tucker. 

The  Bom  an. 

The  Car  ring  ton. 

The  Duches  de  Orleans,  (should  have  been  Duchesse  d' Orleans.) 

The  Thomas  Church. 

The  Ozark. 

The  Old  Hickory. 

The  Sylphide. 

The  Elizabeth. 

The  Handee,  (should  have  been  Haiidee.) 

The  Tingqua. 

The  Eagle. 


Mr.  Benson  to  Mr.  Mann. 

New  York,  November  22^  1853. 
Sir  :  I  hes  to  request  that  the  statement  I  had  the  honor  to  submit 
to  the  consideration  of  the  Department  of  State  may  not  be  transmitted 
to  Peru  until  the  duplicate,  now  being  prepared,  is  presented  to  the 
department. 
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The  subject  being  one  of  some  magnitude,  (at  least  to  me^)  it  has 
occurred  to  me  that  the  strictest  accuracy  should  be  regarded,  and 
there  might  be  some  slight  verbal  differences  in  the  rough  copy  and 
the  one  you  have ;  and,  besides  this,  it  would  seem  to  me  that  the 
more  this  subject  is  examined  the  more  necessary  it  will  appear  to  have 
the  papers  transmitted  with  such  a  sanction  of  government  influence 
as  a  special  messenger  would  necessarily  give  it. 
Your  obedient  servant, 

A.  G.  BENSON. 
Hon.  DuDLET  Mann, 
Jaaiatant  Secretary  of  Stale^  Washington,  D.  0. 


Mr.  Benson  to  Mr.  Marcy. 

New  Tobe,  March  9,  1854. 

Sir:  A  suit  has  been  instituted  against  me  for  an  alleged  violation 
of  charter-party  in  not  loading  certain  ships  at  the  Lobos  islands,  and 
my  counsel  have  advised  that  it  is  necessary  for  my  defence  to  produce 
the  authority  of  the  government  of  the  United  States  to  lo£ul  them 
there^  and  also  an  official  copy  of  the  arrangement  entered  into  on  die 
16th  and  17th  of  November,  1852,  between  the  governments  of  Pent 
and  the  United  States. 

I  have  the  first  but  not  the  last  named  papers,  which,  if  there  is  no 
State  objection  thereto,  I  beg  you  will  direct  to  be  transmitted. 
Your  obedient  servant, 

A.  G.  BENSON. 
Hon.  Wm.  L.  Marct, 

Secretary  of  StaJtey  Washington,  D.  C. 


Mr.  Marcy  to  Mr.  Benson. 

Department  of  Statb» 
Washington,  March  15,  1854. 
Sir:  In  compliance,  partially,  with  the  request  contained  in  your 
letter  of  the  9th  instant,  I  enclose,  herewith,  a  copy  of  so  much  of  the 
translation  of  Mr.  Osma's  note  of  the  17th  November,  1852,  to  this 
I  department  as  embraces  the  arrangement  under  which  a  certain  class 

j  of  United  States  merchant  vessels  were  to  be  permitted  to  load  goano 

at  the  Lobos  islands.  The  note  of  this  department  of  the  16th  No- 
vember to  Mr.  de  Osma  is  not  transmitted  according  to  your  reaaeat, 
inasmuch  as  it  is  an  argument  on  the  general  merits  of  the  Lobos 
controversy,  and  embraces  no  facts  having  reference  to  the  interests  of 
individuals. 

I  am,  sir,  respectfully,  your  obedient  servant, 

W.  L.  MARCfT. 
A.  Q.  Benson,  Esq.,  New  Tork. 
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Mr  Benson  to  Mr.  Marcy. 

New  York,  December  9,  1854. 

Sir  :  The  undersigned  begs  leave  again  most  respectfully  to  call  the 
attention  of  the  Hon.  Secretary  of  State  to  the  Lobos  question,  and  to 
remind  him  that  in  the  summer  of  1853  he  had  the  honor  to  make  to 
liim  a  verbal  statement  of  his  connexion  therewith,  and  the  great  in- 
justice which  had  been  done  him. 

The  Hon.  Secretary  was  then  understood  to  reply  in  substance  as 
follows : 

Mr.  Beksok  :  I  have  not  yet  had  time  to  examine  this  subject,  but 
vill  ^ive  it  my  early  attention.  I  have  not  yet  made  up  my  mind 
'whether  Mr.  Webster's  views  were  right  or  wrong. 

Subsequently  the  undersized  was  introduced  to  the  President  of 
the  United  States  by  a  Mr.  Thomas  J.  Whipple,  and  in  the  autumn 
of  the  same  year  he  again  called  upon  the  President,  introduced  by  a 
Mr.  Uri  Lamprey,  of  New  Hampshire,  for  the  nurpose  of  a  further 
conversation  with  him  on  the  same  subject,  but  the  interview  was  cut 
short  by  the  President  as  follows : 

It  is  wholly  unnecessary  for  you  to  make  any  statement  or  to  call 
on  me  again  on  this  subject,  for  I  have  heard  about  it  and  am  satis- 
fed  you  have  been  treated  very  unjustly,  and  I  can  assure  you  that 
all  which  this  government  can  rightly  do  to  redress  your  wrongs  shall 
be  done ;  and  referring  the  undersigned  to  the  Hon.  Secretary  of  State^ 
to  whotn  he  had  already  spoken  and  would  speak  again  on  this  sub- 
ject, he  was  dismissed. 

Soon  after  this  interview  the  undersigned  called  again  upon  the 
Hon.  Secretary  of  State  and  requested  a  hearing  upon  this  subject, 
but  the  Secretary  was  so  engrossed  with  other  pressing  engagements 
that  he  could  not  give  it  his  personal  attention.  He,  however,  intro- 
duced the  UBdersigoed  personally  to  the  Assistant  Secretary  of  State^ 
Mr.  Mann,  and  requested  him  to  give  the  case  his  earliest  attention. 
The  Assistant  Secretary  of  State  ^ave  the  undersigned  an  immediate 
opportunity,  verbally,  to  make  his  statement,  to  which  he  replied  as 
follows:  ^^ Reduce  your  statement  to  writing  and  address  it  to  this 
department,  and  it  shall  be  immediately  sent  to  our  minister  near  the 
government  of  Peru,  Mr.  Clay,  with  instructions  to  have  the  claim 
settled,  and  as  soon  as  anything  is  done  you  shall  be  immediately  ad- 
vised of  it."  In  pursuance  of  said  intimation,  the  undersigned  sub- 
mitted to  the  Department  of  State  the  letter  of  15th  November,  1853, 
and  since  then,  from  the  assurances  given,  has  confidently  waited  for  a 
favorable  reply  thereto ;  but  up  to  this  time,  from  the  intimations  of 
the  President  before  mentioned,  he  has  not  felt  at  liberty  again  to 
address  the  government  on  the  subject,  and  he  now  submits  the  fol- 
lowing brief  statement  as  his  apology  for  doing  so  in  the  present 
instajace. 

The  Hon.  Uri  Lamprey,  before  mentioned,  came  very  highly  ac- 
credited to  this  city  as  the  personal  and  political  friend  of  the  Presi- 
dent of  the  United  States,  and  as  such  became  acquainted  with  quite 
a  number  of  the  leading  men  of  New  York  having  business  at  Wash- 

» 
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ington.  He  was  introduced  to  the  undersigned  in  such  a  way  as  not 
to  admit  of  a  doubt  of  his  influence ;  accordingly  his  valuable  services 
were  immediately  secured.  Not  long  afterwards  he  desired  the 
undersigned  to  use  his  ijifiuence  to  obtain  for  his  only  son  (a  young 
man  of  about  twenty  years  of  age^  a  situation  in  some  good  firm 
doing  business  in  this  city,  for  which  purpose  he  came  here  in  the 
summer  of  1853,  and  with  the  further  request  that  he  might  be  al* 
lowed  temporarily  to  stop  at  the  house  of  the  undersigned,  which  was 
readily  granted,  and  soon  afterward  a  most  desirable  situation  was 
secured. 

Early  in  the  winter  of  that  year  the  undersigned  was  compelled  to 
turn  this  only  son  out  of  doors,  for  improprieties  of  behavior  too  inde- 
cent to  commit  to  paper,  and  his  two  boys  (16  and  18  years  old)  gave 
him  a  severe  cowhiding  in  the  public  streets. 

Immediately  after  this,  it  was  reported  to  the  undersigned  that  the 
Lampreys,  both  father  and  son,  had  threatened  to  send  the  guano 
claim  to  *  *  *  *  unless  satisfactory  reparation  was  made  for  the 
aforesaid  indignity,  to  which  the  undersigned  replied  in  substance  as 
follows : 

^'  So  far  from  making  any  apology,  I  have  only  to  say  that,  if  mj 
boys  had  not  whipped  nim  I  would  have  done  it,  even  if  he  had  been 
the  only  son  of  the  President  himself." 

The  undersigned  was  subsequently  waited  upon  at  his  office  in  Nev 
York  bv  Mr.  Thomas  J.  Whipple,  Mr.  Lamprey's  friend,  also  of  Kev 
Hampshire,  who,  in  answer  to  the  inquires  of  the  undersigned  as  to 
the  prospects  of  his  guano  claim,  said  that  'Hhe  time  had  gone  by  to 
do  anything  with  it." 

The  undersigned  cannot  for  one  moment  suppose  that,  wittingly, 
either  the  President  of  the  United  States  or  any  one  of  his  cabinet 
officers  could  be  diverted  from  attending  to  the  just  claims  of  as? 
citizen,  while  at  the  same  time  taking  into  consideration  the  high  aft* 
snr^nces  ^iven  at  the  outset,  that  every  thing  which  could,  should  be 
done  in  his  behalf  and  the  earliest  notice  given  him  thereof. 

The  threats  of  the  Lampreys  and  the  remark  of  Mr.  Whipple, 
coupled  with  the  fact,  that  for  more  than  one  year  he  has  had  no  offi- 
cial intelligence  from  his  government  on  the  subject,  his  fears  have 
been  aroused  that  by  some  process  the  mintt  of  the  President,  if  not 
the  Secretary  of  State,  has  been  poisoned. 

Here  it  may  be  proper  to  state  that  the  undersigned,  placing  full 
confidence  in  the  declarations  of  the  government  of  the  United  States 
that  American  vessels  resorting  to  the  Lobos  islands  for  cargoes  of 
guano  would  be  protected  in  so  doin^,  obligated  himself  to  pay  the 
port  charges  and  load  his  ships  at  said  islands  within  a  given  number 
of  lay  days  after  their  arrival  there ;  and  the  honorable  Secretary  of 
State  will  not  fail  to  notice,  that  if  the  government  of  Peru  had  de- 
sired to  carry  out  in  good  faith  the  stipulations  contained  in  the  ar^ 
rangement  of  November  17,  1852,  it  had  only  to  instruct  its  aMnta  at 
Lobos  and  elsewhere  to  inform  the  masters  of  ships  chartered  by  the 
undersigned,  that  the  government  of  Peru  had  assumed  and  would 
execute  all  such  charter-parties,  as  to  lay  days  and  port  charges  in 
Peru,  and  would  pay  the  undersigned  twenty  silver  dollars  a  ton^ 
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freight,  on  the  proper  discharge  of  their  several  cargoes  in  the  United 
States,  and  wonld  nave  taken  and  paid  for  the  outfits  of  the  barque 
Sarah  Chase ;  hut  on  the  contrary,  the  uudersigned  is  compelled  to- 
state,  that  the  agents  of  Peru  in  the  Atlantic  chartered  ships  which 
they  knew  were  previously  engaged  to  him.  The  Pacific  agents  did 
the  same,  and  the  consul  at  San  If  rancisco  informed  the  captains  of 
f.hip8  bound  to  Lobos  islands  that  their  owners,  not  the  undersigned, 
wonld  receive  the  twenty  dollars  a  ton  freight ;  and  finally,  the  home 
government,  instead  of  saying  to  the  captains  of  ships  chartered  by 
him,  that  they  would  be  loaded  at  the  Chincha  islands  according  to- 
their  charter-parties  and  the  arrangement  made  between  the  two  gov- 
ernments, and  that  the  government  of  Peru  would  pay  their  port 
charges  and  demurrage,  if  any,  otherwise  they  would  not  be  permitted 
to  load  in  the  kingdom  of  Peru  at  all,  preserved  a  profound  silence  on 
this  point ;  but,  having  raisid  the  price  of  freights  from  thirteen  to* 
some  twenty  dollars  a  ton,  took  especial  pains  to  inform  such  captains 
that  if,  from  any  cause,  they  chose  to  consider  their  charters  with  the 
undersigned  violated,  then^  of  course,  they  stood  ready  to  load  them. 
Under  such  infiuences  it  will  not  be  considered  strange  that  some- 
ohose  to  avail  themselves  of  the  offers  presented ;  and  that  all  did  not 
do  so  is  to  be  attributed  solely  to  the  powerful  influence  of  the  Hon. 
John  B.  Clay,  assisted  by  the  agent  of  the  undersigned,  Captain  Johni 
O.  Oftleb. 

The  government  of  Peru  did  not  receive  at  the  Lobos  islands  the 
men  and  outfits  composing  the  expedition  sent  out  there  by  the  under- 
signed in  the  barque  Sarah  Chase,  but  ordered  her  captain  to  proceed 
with  them  to  Callao.     She  consequently  went  to  that  port ;  but  the 

government  not  only  did  not  receive  the  articles  for  a  long  time  after 
er  arrival  there,  and  when  finally  they  were  taken  in  the  govern* 
ment  warehouses,  they  refused  to  pay  for  them,  and  have  not  done  so- 
to  this  date  according  to  appraisal.  The  barque  Sarah  Chase  was  de* 
tained  after  her  arrival  at  Lobos  more  than  four  months  before  81m»- 
was  despatched  for  the  United  States,  and  they  refuse  to  pay  anything 
for  said  detention. 

The  undersigned,  in  conclusion,  begs  to  request,  inasmuch  as  the 
government  of  Peru  has  in  no  one  case  paid  the  twenty  silver  dollars 
a  ton  freight,  as  stipulated  in  the  agreement  of  November  17,  before 
mentioned,  and  has  not  executed  his  charter-parties  as  to  lay  days  and 
demurrage,  and  has  not  paid  for  the  outfits  sent  out  by  the  Sarah 
Chase,  nor  for  her  detention,  and  refuses  to  account  at  all  for  a  larg^ 
number  of  his  ships,  that  the  government  of  the  United  States  wiUk 
interpose  in  his  behalf. 

Very  respectfully,  your  obedient  servant, 

A.  G.  BENSON. 
Hon.  W.  L.  Marct, 

Secretary  of  Statej  Wafhington^  Z>.  (7. 
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Mr.  Marcy  to  Mr.  Benson. 

Department  of  Stats, 
Washington^  December  15, 1854. 

8iR :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  9ih 
instant,  relating  to  your  claim  against  Peru  for  the  alleged  failure  of 
her  agents  in  the  United  States  to  fulfil  their  contract  with  yoo,  in 
the  matter  of  the  shipment  of  guano  from  the  Lobos  and  Ghmcha 
islands  on  your  vessels. 

On  the  23d  November,  1853,  the  department  transmitted  to  Mr. 
•Clay,  at  Lima,  the  whole  of  the  voluminous  correspondence  accom- 
panying your  memorial  to  this  o£Bioe  of  the  16th  of  the  same  month. 
From  the  instruction  to  Mr.  Clay  upon  the  subject,  I  quote  here  tbe 
following  paragraphs : 

^  ''  Your  knowledge  of  the  complications  involyed  in  these  transac- 
4;ions,  and  indeed  of  the  whole  case,  from  its  inception  to  this  moment, 
are  considerations  which  have  induced  the  reference  of  this  claim  to 
your  management. 

'^  The  department  cannot,  with  the  information  it  possesses,  exprea 
an  intelligent  opinion  upon  the  justice  of  Mr.  Benson's  claim.  The 
^government  of  the  United  States  looks  to  Peru  for  the  faithful  fulfil- 
ment of  the  agreement  of  November ;  that  agreement  was  explicit  and 
decisive,  and  Mr.  Benson  is  justly  entitled  to  all  the  advantages  con- 
•ceded  by  it." 

You  will  perceive  that  the  tone  of  this  instruction  is  just  and 
impartial ;  and  in  entrusting  the  business  to  Mr.  Clay's  judidoni 
•management,  the  department  was  actuated  solely  by  the  wish  that 
^our  claim  should  be  examined  with  that  fairness  and  candor  which 
it  wad  confident  Mr.  Clay  would  scrupulously  exercise,  and  with  that 
light  which  his  very  intimate  acquaintance  with  the  whole  history  of 
the  guano  business  would  throw  upon  the  case.  Accordingly,  be  htf 
devoted  much  time  to  the  discharge  of  this  delicate  duty,  and  htf 
•come  to  the  conclusion  that  in  no  material  respect  has  the  governmeat 
•of  Peru,  or  its  agents,  failed  to  comply  with  the  terms  of  engagement, 
•either  as  between  the  two  governments  or  between  that  government 
^and  yourself. 

The  item  of  liability  which  you  allege  for  the  balance  of  ^he  value 
of  the  cargo  of  the  **  Sarah  Chase"  is  due  you,  Mr.  Clay  thinka,  to 
the  amount  of  |1,175  45,  provided  it  can  be  shown  that  the  cuatom- 
ihouse  certificate  was  erroneous;  and  in  that  event  the  department 
*will  press  an  admission  of  the  claim. 

Whatever  may  have  been  your  damages  in  consequence  of  the  failure 
•of  the  Barreda  Brothers  to  comply  ^ith  their  verbal  promise  to  advance 
you  fifty  thousand  dollars,  this  government  cannot  be  expected  to  de- 
mand redress  in  your  behalf,  which  you  must  seek  at  the  legal  tribunals. 

The  department  does  not  feel  called  upon  to  justify  itself  from  im* 
putations  of  being  influenced  in  its  official  action  by  the  allegationa  of 
any  parties,  who,  impelled  by  personal  or  sinister  motives,  may  seem 
disposed  to  interfere  with  the  transaction  of  its  business.  But  as  yoa 
«tate  ivery  positively  that  Mr.  Uri  Lamprey,  and  his  friend  Mr. 
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Whipple,  had  intimated  to  you  their  intention  of  prejudicing  the 
department  in  the  matter  of  your  claim^  I  think  it  proper  to  observe 
to  you  that  no  such  effort  has  been  made  by  any  persons ;  and  that 
the  department  has  received  no  other  information  in  the  premises  than 
from  official  sources. 

Should  you  think  it  necessary  to  be  furnished  with  a  copy  of  Mr. 
Clay's  report  upon  the  subject  of  your  claim,  it  will  be  furnished  to 
you,  although,  as  the  department  is  occupied  with  urgent  duties,  the 
expense  of  making  the  transcript  will  be  chargeable  to  you. 
I  am,  sir,  &c., 

W.  L.  MARCY. 

A.  G.  BsNsoN,  Es^.,  New  York. 


Captain  Jewett  to  Mr.  Marcy. 

New  York,  March  20,  1856. 

Sir:  I  beg  leave  to  call  to  your  attention  the  annexed  certi&d  copy 
of  the  copartnership  agreement  between  A.  G.  Benson  and  myself  in 
the  guano  expedition  to  the  Lobos  islands. 

Such  copaitnership  having  terminated,  all  sums  of  money  that  may 
be  received  on  account  of  or  may  be  due  to  us,  either  from  the  gov- 
ernment of  Peru  or  the  United  States,  in  this  matter,  are  payable  only 
to  the  joint  order  or  upon  the  joint  receipt  of  each  of  the  parties 
composing  the  late  copartnership. 

The  government  of  Peru  not  having  yet  completed  with  the  United 
States  its  stipulations  as  set  forth  at  the  time  of  the  settlement  of  the 
above  named  guano  expedition,  and  the  undersigned  having  received 
no  intelligence  relative  thereto  since  representing  in  person  some  time 
since  at  the  JState  Department  to  the  honorable  Secretary  the  facts  of 
this  non-compliance  upon  the  part  of  that  government  to  carry  out 
with  my  partner  and  myself  those  stipulations,  and  praying  the  in- 
terposition of  our  government  in  our  behalf,  I  have  to  ask  at  this 
time  from  the  honorable  Secretary  for  information  as  to  the  prospect 
of  our  obtaining  the  rights  yet  belonging  to  us  under  the  aforesaid 
agreement  of  the  government  of  Peru,  as  has  been  set  forth  to  the 
department,  and  whether  our  government  has  taken  any  steps  in  the 
matter  in  our  behalf. 

I  have  the  honor  to  be  your  obedient  servant, 

JAB.  C.  JEWETT. 

Hon.  Wm.  L.  Marct, 

Secretary  of  State  of  the  United  States. 
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Memorandum  <3f  an  agreement  made  this  2iih  day  cf  Matfy  1863,  be- 
tween James  C.  Jeweit  and  Alfred  G.  Benson  j/or  the  purpose  of  de- 
fining their  mutual  and  respective  interests  in  the  guano  expedition^ 
and  their  relative  rights  as  copartners  in  all  the  charters  of  the  vessdsy 
the  arrangement  between  the  governments  of  the  United  States  and 
Peru,  the  moneys  received  or  to  be  received  on  account  thereof  y  and 
the  liabilities  therein. 

The  said  parties  do  declare  and  agree  as  follows,  that  is  to  say : 

Said  Benson  and  Jewett  are  copartners  in  the  said  business  matters, 
and  the  interest  of  each  of  the  parties  therein  is  equal,  and  their  lia- 
bilities therein  are  also  equal ;  and  each  party  is  entitled  to  one  half 
of  all  the  proceeds  thereof,  and  is  bound  to  pay  one  half  of  ^I  the 
debts  therefor ;  and  neither  party  is  authorized  to  sign  any  further 
agreement,  incur  any  further  liabilities,  or  conclude  any  further  ne- 
gotiations, without  the  consent  of  the  other. 

All  moneys  heretofore  received,  or  hereafter  to  be  received,  from 
the  Peruvian  government  or  their  agents,  or  any  other  party  or  par- 
ties, on  behalf  of  the  eznedition  or  charters  of  vessels,  or  any  matter 
connected  therewith,  shall  be  paid  to  and  collected  by  A.  G.  Benson, 
who  shall  immediately  on  the  receipt  thereof  pay  over  the  one  half  ol 
all  and  every  sum  of  money  so  received  by  him  from  time  to  time,  at 
each  sum  is  received,  to  the  order  of  James  C.  Jewett,  without  any 
deduction  by  way  of  commissions  or  otherwise,  except  such  commis- 
sions as  are  hereinafter  and  in  the  annexed  schedule  provided  for. 

The  mutual  liabilities  of  the  parties  are  declared  to  be  equal  and 
even,  and  the  liabilities  in  the  annexed  schedule  stated  are  to  be  paid 
as  therein  provided ;  but  no  payment  of  any  sum  of  money  whatever 
shall  be  made  by  either  party  without  the  consent  of  the  other. 

A.  G.  BENSON.        [seal.] 
JAS.  C.  JEWETT,  [seal.] 

In  presence  of — 

W.  C.  Pkimb. 


City  and  Countt  op  New  York,  ss, 

I,  Gilbert  S.  Nixon,  a  commissioner  of  deeds  in  and  for  the  city 
and  county  of  New  York,  duly  commissioned  and  sworn,  do  herel^ 
certify  that  I  have  carefully  compared  the  foregoing  agreement  with 
the  original,  and  find  it  a  true  copy  of  said  original. 
Witness  my  hand  this  20th  March,  1856. 

GILBERT  S.  NIXON, 

Commissioner  of  Deeds. 


Messrs.  Dana  d  Co.  to  Mr.  Marcy. 

Boston,  AprU  6,  1855. 
^  Sir:  The  undersigned  have  the  honor  to  represent,  that  in  the  year 
1862,  relying  on  the  guarantied  protection  of  the  government  of  the 
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United  States,  they  ordered  their  ship  '^  Michael  Angelo"   to  the 
Lobos  islands  for  the  purpose  of  procuring  there  a  cargo  of  guano. 

The  honorable  Secretary  will  find  on  the  files  of  the  Department  of 
State  sundry  communications  from  the  undersigned  to  his  predeces- 
sors in  office,  bearing  dates  of  October  1  and  2,  November  13  and  23, 
and  December  1,  1852,  to  which  the  undersigned  respectfully  ask 
reference,  in  order  that  the  relations  between  the  government  and 
themselves  may  be  fully  understood.  They  also  ask  reference  to  their 
letter  of  the  7th  of  July,  1852,  to  the  honorable  the  Secretary  of  the 
Navy,  and  to  his  reply  to  the  same,  bearing  date  of  the  9th  of  that 
month,  conveying  to  the  undersigned  the  assurance  that  Commodore 
McGauley  had  orders  to  protect  American  citizens  resorting  to  the 
Lobos  islands  to  procure  guano. 

The  Michael  Angelo,  in  common  with  other  vessels  which  had  been 
ordered  to  thiese  islands,  was  forced  to  abandon  that  voyage  in  conse- 
quence of  the  subsequent  and  summary  withdrawal  of  the  guarantee 
of  the  government,  and  was  obliged  to  proceed  to  Callao,  and  thence 
to  the  Chincha  islands^  where  she  received  and  took  on  board,  for  ac- 
count of  the  Peruvian  government,  an  incomplete  cargo  of  guano, 
the  freight  of  which  was  at  the  rate  of  sixteen  dollars  per  ton. 

The  terms  of  the  convention,  which  was  concluded  in  November, 
1852,  by  your  predecessor,  the  Hon.  Edward  Everett,  and  Seizor 
Osma,  the  envoy  extraordinary  from  Peru,  were  known  at  the  Chin- 
cha islands  before  the  Michael  Angelo  had  completed  loading ;  and 
the  Peruvian  superintendent  there  knowing  her  to  be  one  of  the  bona 
fide  Lobos  vessels,  and  that  she  would  be  entitled  by  the  terms  of  the 
above  named  convention  to  receive  a  higher  rate  of  freight  than  that 
at  which  she  had  been  chartered,  refused  to  give  her  a  full  cargo ;  and 
although  her  captain  protested  against  this  injustice,  he  was  finally 
obliged  to  sail  with  one  hundred  tons  less  of  guano  than  he  could  and 
would  have  taken. 

Independent  of  the  just  claim  which  the  undersigned  believe  they 
have  against  their  own  government  for  damages  resulting  from  the 
withdrawal  of  its  promised  protection,  they  consider  that  they  have 
an  equally  just  one  for  two  thousand  dollars  against  the  government 
of  Peru^  this  sum  being  the  amount  they  would  have  received  for 
freight  on  one  hundred  tons  of  guano,  had  the  captain  of  the  Michael 
Angelo  been  permitted  to  load  a  full  cargo. 

The  undersigned  have  hitherto  preferred  to  press  their  demand 
against  the  government  of  Peru  through  their  agent  at  Lima,  rather 
than  to  oct^upy  the  time  and  invoke  the  aid  of  the  honorable  Secretary 
of  State  in  a  matter  of  comparative  limited  importance  to  all  but 
themselves ;  but  as  their  agent  has  thus  far  been  unsuccessful  in  his 
appeals  to  the  Peruvian  government,  they  feel  constrained  by  a  sense 
of  duty  to  their  own  interests  to  avail  of  the  proper  channel  of  ro* 
dress  to  call  the  attention  of  the  honorable  Secretary  to  this  matter, 
and  to  claim  his  influence  in  the  settlement  of  the  same. 

With  the  assurance  of  their  high  regard  and  consideration,  the 
undersigned  have  the  honor  to  be,  &c., 

DANA  &  CO. 

Hon.  Wm.  L.  Mauct, 

Secrttary  of  Slate,  Washington.  o.t.edbyGoogle 
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Mr.  Marcy  to  Messrs.  Dana  dk  Co. 

Department  of  Statb, 

Washmgtony  AprU  13,  1855. 

Qentlbuen  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
6th  instant,  respecting  the  claim  which  you  present  against  the  goT- 
ernment  of  Peru,  in  consequence  of  the  failure  of  the  agents  of  that 
republic  to  supply  the  shi^  '^Michael  An^elo"  with  a  full  cargo  of 
guano  at  the  Lobos  islands,  in  accordance  with  the  terms  of  the  agree- 
ment entered  into  between  this  department  and  the  representative  of 
Peru  on  the  17th  November,  1852. 

Mr.  Clay,  the  minister  of  the  United  States  in  Lima,  will  be  in- 
structed to  learn  from  that  government  the  grounds  upon  wbicb  the 
^'Angelo"  was  refused  her  cargo ;  and  if  it  should  appear  that  the 
stipulations  of  the  compact  referred  to  have  been  violated,  proper 
representations  will  be  made  to  that  government. 
I  am,  gentlemen,  very  respectfully,  &c., 

W.  L.  MARCY. 

Messrs.  Dana  &  Co., 
Boston. 


Mr.  Benson  to  Mr.  Marcy. 

Washington,  April  6,  1855. 

Sir  :  The  undersigned  has  presented  for  your  consideration  certain 
claims  against  the  government  of  Peru,  founded  upon  a  strict  con- 
struction of  Mr.  Osma's  stipulations  contained  in  his  letter  of  Novem- 
ber 17,  1852. 

The  undersigned  has  certain  other  claims  against  the  Peruvian  gov- 
ernment which  he  conceives  to  come  clearly  within  the  spirit  of  the 
arrangement  made  between  Mr.  Everett  and  Mr.  Osma,  and  which, 
in  his  apprehension^  should  receive  the  favorable  consideration  of  a 
government  not  disposed  to  entrench  itself  behind  the  technicalities 
of  a  commercial  bond,  but  which  has  a  due  regard  to  the  broad  and 
liberal  intent  of  a  convention  with  a  friendly  power. 

The  object  of  the  arrangement  into  which,  m  the  spirit  of  concilia- 
tion, Mr.  Osma,  the  Peruvian  minister,  entered,  was  to  protect  from 
actual  loss  those  citizens  of  the  United  States  who,  on  the  faith  of  the 
protection  of  their  government,  had  actually  and  bona  fide  engaged 
in  the  expedition  to  the  Lobos  islands,  to  the  extent  of  the  engage^ 
ments  which  (hey  had  already  completed^  and  of  the  operations  to  which 
they  were  committed  beyond  the  possibility  of  retreat. 

The  arrangement  was  intended  to  be  liberal,  and  proportionate  to 
the  immense  losses  of  those  who  had  been  defeated  in  the  purposes  of 
the  expedition  in  consequence  of  the  change  of  policy  of  the  govern- 
ment of  the  United  States,  and  proportionate  in  some  measure  to  the 
vast  benefit  which  Peru  derived  from  the  abandonment  by  our  gorero- 
ment  of  its  former  policy. 
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Mr.  Osma  agreed  to  freight  the  vessels  which  had  left  the  United 
States  before  the  25th  of  August,  A.  D.  1852.  This  date  was  fixed 
upon  evidently  for  the  reason  that,  as  Mr.  Webster's  letter  of  the  2l8t 
CI  August  was  then  generally  known,  some  other  disposition  could 
have  been  made  of  the  vessels  which  had  not  sailed,  so  as  to  save  the 
owners  and  charterers  from  loss. 

But,  in  fact,  the  literal  compliance  of  the  undersigned  with  the  ar- 
rangement or  convention  between  Mr.  Osma  and  Mr.  Everett,  made 
without  consultation  with  him,  was  insuflScient  to  protect  him.  The- 
undersigned  had  made  engagements  from  which  it  was  impossible  for 
him  to  recede.  He  had  chartered  vessels,  thus  placing  himself  under 
heavy  pecuniary  liabilities.  They  had  received,  in  whole  or  in  part, 
their  cargoes.  They  were  in  the  course  of  preparation,  and  some  of 
them  almost  ready  for  their  voyage  ;  but  they  did  not  actually  sail  be- 
fore the  25th  of  August.  For  these  vessels  the  undersigned  was  re- 
sponsible. He  had  engaged  to  despatch  them,  and  nothing  remained 
for  him  but  to  fulfil  his  engagements. 

Moreover,  these  vessels  were  accepted  by  the  agents  of  the  Peruvian 
government  as  coming  under  the  arrangements  referred  to,  and  were 
freighted  by  them  with  guano.  They,  therefore,  in  effect,  waived 
the  literal  compliance  with  the  arrangement,  and  are  precluded  from 
refusing  to  the  undersigned  the  consideration  expressed  in  it,  after 
having  received  the  benefit  which  accrued  from  the  freighting  of  the- 
vessels. 

The  undersigned  therefore  conceives  that  the  spirit  and  manifest  in- 
tent of  the  letter  of  Mr.  Osma,  as  well  as  the  subsequent  action  of 
the  Peruvian  agents^  require  that  these  vessels  should  be  included  in 
the  list  of  those  for  the  freight  of  which  twenty  hard  dollars  were  to 
be  paid.  He  presents  a  list  of  these  vessels,  (marked  ''A,")  and  hia 
account  against  the  Peruvian  government  for  their  freight — they  all 
having  sailed  and  returned  with  cargoes  under  his  charter-parties,  and 
having  been  accepted  as  coming  under  the  arrangement  by  the  agents 
of  the  government  at  Peru. 

The  undersigned  also  conceives  that  the  intent  of  Mr.  Osma's  ar- 
rangement was  that  his  vessels  in  freighting  guano  from  the  Chincha- 
islands  should  be  placed  in  as  favorable  circumstances  as  if  the  guano 
were  freighted  from  the  Lobos  islands. 

But  the  vessels  destined  for  the  Labos  islands  were  detained  in  con* 
sequence  of  not  being  able  to  obtain  guano  there,  and  they  became  sub- 
ject to  heavy  charges  in  consequence  of  their  going  from  thence  to 
Callao,  in  violation  of  their  charter-parties.  The  undersigned  has^ 
therefore,  presented  an  account  for  demurrage  covering  thesQ  increased 
expenses,  and  some  of  which  he  has  been  compelled  to  pay. 

There  is  another  consideration  to  which  the  undersigned  would 
refer  as  establishing  his  equitable  claim  against  the  Peruvian  govern* 
ment  for  the  full  freight  of  twenty  dollars  per  ton  and  the  demurrage 
which  he  has  charged,  which  is,  that  the  prices  of  freight  for  guano 

Eaid  by  the  Peruvian  government  were  much  less  than  they  would 
ave  been  but  for  the  vessels  which  were  despatched  by  the  under- 
signed. Before  these  vessels  had  discharged  their  cargoes  in  the 
United  States  the  price  of  freight  of  guano  from  the  Ohincha  islands 
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had  risen  to  thirty  dollars  per  ton.  It  is  manifest  that  the  FeraYian 
government  was  a  large  gainer  in  consequence  of  the  despatching  of 
these  vessels,  even  though  the  full  freight  of  twenty  dollars  per  ton 
were  paid  for  them. 

The  undersigned  presents  another  claim  against  the  Peruvian  gov- 
•ernment,  founded  upon  the  express  stipulations  of  the  Peruvian  min- 
ister, and,  to  sustain  it,  submits  the  affidavit  of  B.  W.  Trundy,  who 
furnishes  a  list  of  vessels  other  than  those  previously  named  io  the 
Department  of  State,  which  he  had  engaged  for  the  undersigned.  He 
says:  ^'Hereunto  annexed  is  an  exact  copy  of  the  original  in  the 
handwriting  of  Mr.  Samuel  F.  Tracy,  who  handed  it  to  Mr.  BenBon 
lifter  his  arrival  there,  (at  Washington,)  and  informed  him,  in  mj 
presence,  that  the  minister  had  agreed  that  those  vessels  should  be 
-entitled  to  the  benefits  of  the  arrangement  just  concluded  in  his  behalf. 
And  after,  in  the  city  of  New  York,  the  said  minister  said  he  should 
have  no  objection  to  Mr.  B.'s  substituting  any  other  vessels  in  place 
of  those  engaged,  in  case  any  of  those  should  not  perform  the  voyage; 
ihat  this  assurance  was  subsequently  made  by  the  said  minister  in 
Hew  York  in  my  presence." 

This  list  was  prepared  very  hastily,  as  both  Mr.  Everett  and  Mr. 
Osma  were  urgent  that  arrangements  should  be  immediately  con- 
•duded,  and  was  necessarily  imperfect,  as  the  undersigned  was  not 
present  to  correct  it.  The  undersigned  claimis  that,  under  this  lut 
arrangement,  as  proved  by  Mr.  Trundy,  he  is  entitled  to  the  freigbt 
of  twenty  hard  dollars  ner  ton  on  such  vessels  as  were  chartered  or 
engaged  by  him,  and  which  did  in  fi9U)t  load  at  the  Chincha  islandf, 
provided  their  number  did  not  exceed  that  of  Mr.  Trundy's  list. 

Under  this  last  mentioned  stipulation,  the  undersigned  claims  tbe 
freight  of  twenty  hard  dollars  per  ton  on  twelve  vessels  (giving  credit 
for  the  average  rate  of  freight  paid)  mentioned  in  the  account  as- 
nexed,  marked  (B).  All  the  vessels  enumerated  in  this  account  were 
engaged  or  chartered  by  the  undersigned  or  his  agents,  and  were 
loaded  with  guano  by  the  Peruvian  government.  That  government 
obtained  these  vessels  to  freight  with  guano  from  the  Chincha  islands 
in  consequence  of  the  exertions  of  the  undersigned.  This  claim,  there- 
fore, is  not  one  for  damages,  but  is  founded  upon  a  value  received  \fj 
Peru. 

The  undersigned  conceives  that  he  might  properly  present  a  claim 
for  the  whole  number  of  twenty-four  vessels,  wtiicn  the  minister  agreed 
to  include  in  the  arrangement,  inasmuch  as  but  for  the  interfereooe 
of  the  Peruvian  agents  and  their  efforts,  which  were  but  too  success- 
ful, to  embarrass  his  operations,  and  to  prevent  his  completing  his 
contracts  with  the  other  vessels,  the  whole  number  would  nave  prose- 
cuted their  voyage  and  obtained  freights  of  guano.  But  he  is  willing 
to  confine  himself  to  those  which  he  deems  to  come  fairly  and  without 
question  within  the  scope  and  intent  of  the  arrangement  for  which  the 
consideration  has  actually  been  received  by  Peru,  and  in  relation  to 
which  his  own  part  of  the  arrangement  was  carried  out.  He  forbeaif 
to  iirge  the  last  mentioned  claim,  however  well  founded  it  may  be  in 
justice  and  equity.     He  simply  suggests  it  to  the  consideration  of  the 
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department  to  be  presented  or  not  at  its  sound  judgment  and  discre- 
tion. 

The  undersigned  begs  leave  to  recapitulate  the  claims  which  he  de- 
sires the  government  of  the  United  States  to  demand  payment  of  from 
Peru: 

1.  A  claim  founded  upon  the  strict  construction  of  Mr. 
Osma's  letter  of  November  17, 1852,  which  has  been 
examined  at  the  Department  of  State,  for 

2.  A  claim  for  freight  on  five  ships,  to  wit:  the  A.  M. 
Lawrence,  Bealm,  Element,  Alert,  and  Albus $26,186  29 

3.  Claim  for  demurrage  for  detention  of  vessels  and  not 
loading  according  to  charter-party,  (amount  not  fully 
ascertained,^  ascertained  amount 13,235  81 

4.  Claim  for  weight  on  twelve  vessels,  founded  on  Mr. 

Osma's  stipulations  to  Trundy  and  Tracy 83,442  31 

I  have  the  honor  to  be,  your  obedient  servant, 

A.  &.  BENSON. 
Hon.  W.  L.  Marct, 

Secretary  of  State. 


cc 


A." 


List  of  five  vessels  which  sailed  for  Lobos  and  returned  from  Chin- 
cba  loaded  with  guano  : 

Ships  A.  M.  Lawrence,  Bealm,  Element,  Alert,  and  Albus. 

JPeruvian  government  in  account  with  A.  0.  Benson^  for  freight  on 
guano^  per  ship  A,  M.  Lawrence. 

To  freight  of  768  tons,  15  cwt.,  0  qr.,  27 

lbs.  of  guano,  discharged  from  ship  A. 

M.  Lawrence,  December  16, 1853,  at  20 

(sUver)  dollars  a  ton,  is |15,S75  25 

Add  premium  on  silver  dollar,  10  per  cent        1,637  62 

116,912  77 

Credit  by  amount  of  freight  as  per  charter  party  on 

768  tons,  15  cwt.,  0  qr.  27  lbs.,  at  |17  per  ton 13,068  97 

3,843  80 
Interest  on  |3,843  80  from  December  16,  1853,  until 

April  21,  1855,  (16  months  5  days) 310  71 

4,154  61 

E.  &  0.  E. 
Nbw  Yoek,  AprU  21, 185B. 
Rep.  Com.  397 18 
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Peruvian  govemmerU  in  account  unth  A,  G,  Benaon^  for  frdgU  (sj 
guano  J  per  ship  Bedim. 

To  freight  of  850  tons  of  guano  discharged  from  ship 
Realm,  February  5, 1854,  at  20  (silver)  dollars  a  ton, 
is |n,OOOM 

At  premium  on  silver  dollar,  10  per  cent 1,700  M 

18,700  M 
Credit  by  amount  of  freight  as  per  charter-party,  on 
850  tons,  at$16  perton 13,600  M 

5;100    W 

Interest  on  |5,100  from  February  5, 1854,  until  April 

April  21,  1855,  (14  months,  16  days) 370  &' 

6,470  &1 

E.  &  0.  E. 
New  York,  JprU  21,  1855. 


Peruvian  government  in  account  with  A.  G.  Benson  for  Jireighi  (mgvao 

per  ship  *^  Element." 

To  freight  of  720  tons  12  hundred  weight  13  pounds  of 
guano,  discharged  from  ship  Element  February  21, 
1853,  at  20  (silver)  dollars  a  ton,  is #14,412  U 

Add  premium  on  silver  dollar,  10  per  cent 1,441 21 

15,853  32 
Credit  by  amount  of  freight  as  per  charter-party,  ou 
^20  tons  12  hundred   weight  13  pounds,    at  |17  per 
ton 12,260  S 

3,603  o:' 
Interest  on  $3,603  03,  from  February  21,  1853,  untU 

April  21, 1855,  14  months 262  i 

3,855  i 

E.  &  0.  E. 
Nbw  York,  AprU  21,  1855. 
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Peruvian  government  in  account  with  A.  G.  Benaon  for  freight  on  guano 

per  ''Alert." 

To  freight  of  1,146  tons  of  guano,  discharged  in  United 
States,  from  ship  Alert,  May  3,  1854,  at  20  (silver) 
dollars  a  ton,  is $22,920  00 

Add  premium  on  silver  dollar,  10  per  cent 2,292  00 

25,212  00 
Credit  hj  amount  of  freight  as  per  charter  party,  on 
1,146  tons  at  $16  per  ton 18,336  00 

6,876  00 
Interest  on  $6,876  from  May  3,  1854,  to  April  21, 1855, 
11  months  18  days 398  79 

7,274  79 

E.  &  0.  E. 
Nbw  Yobk,  April  21,  1855. 


Peruvian  government  in  account  with  A,  O.  Benaon  for  freight  of  guano 

per  ship  AJbua. 

To  freight  of  857  tons  10  hundred  weight  2  quarters 
5  pounds  of  guano,  discharged  in  United  States,  from 
ship  Albus,  May  21,  1854,  at  20  (silver)  dollars  a 
ton,  is $17,150  64 

Add  premium  on  silver  dollar,  10  per  cent 1,715  05 

18,866  59 
Credit  by  amount  of  freight  as  per  charter  party  on 
857  tons,  10  hundred  weight  2  quarters  6  pounds  at 
$16  per  ton 13,720  43 

6,146  16 
Interest  on  $5,145  16  from  May  21,  1854,  until  April  21, 

1855,  11  months 282  98 

5,428  14 

E.  &  0.  £. 
Nkw  Yobk,  April  21,  1866. 
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The  Feruvian  goverfimentincLCcauntwUhA.  O.  BeM(m/criktfiiBomi»9 
vesadsy  as  per  list  annexed  ^  or  their  substitutes  ^  as  agreed  uponbf 
S^lor  J,  J.  de  Osma  to  be  takeuy  aU  of  which  were  engaged  or  chat- 
tered by  me,  and  have  returned  to  the  United  States  loaded  witk 
guano. 

To  ship  Fides 600  registered  tons. 

**        Duchess  d'Orleftns 756  " 

'*        St.  Lawrence 686  " 

"        Northern  Crown 1,380  " 

**        Hopewell 686 

"        Esther  May 490  '' 

*'        Chimhorazo 900  " 

"        Helen  &  Francis 340  " 

''        Golden  Age 400  " 

''        Glance 600 

"        St.  Thomas 714  " 

7,552 

At  1^  tons  for  carrying  capacity 11,328 

To  ship  Levanter,  discharged 961 

12,289  toDi. 

At  20  (silver)  dollars  a  ton,  is $245,780  00 

Add  premium  on  silver  dollar,  10  per  cent 24,578  00 

270,368  fl» 
Credit  by  amount  of  (average)  rate  of  freight  as  per 
charter-parties  of  vessels  sent  and  accepted  by  the 
Peruvian  government  on  12,289  tons,  at  $15  21  per 
ton 186,915  ® 

83,442  31 

E.  &  0.  E. 


JPe9Uvian  government  to  A.  G.  Benson^  for  demurrage,  dkc.,  by  dctr 
not  loading  the  following  ships  according  to  his  charter-parties.  Db. 

Paid  ship  Albus,  May  19th,  1854 |2,429  13 

Interest  to  April  21,  1855,  (11  months  2  days) 134  41 

2,563  54 

Paid  ship  Manchester,  January  31,  1854 1,398  50 

Interest  to  April  21,  1855,  (14  months  20  days) 102  6* 

1,500  06 
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iln  suit.)    Ship  John  Q.  Adams ^  August  10, 1863 $2,974  00* 
nterest  to  April  21, 1855,  (20  months  11  days) 302  85 

3,2T6  86 

(In  suit.)    Ship  MatOda,  Novemher  21,  1863 $2,435  OO 

Interest  to  April  21,  1855,  (IT  months) 206  97 

2,641  97 

gn  suit.)    Bark  J.  W.  Paige,  May  29,  1853 |2,920  00 

Interest  to  April  21,  1855,  (22  months  23  days,) 332  39* 

3,252  3» 

(Unascertained.)    Ship  Arcole. 

'*  Z.  D. 

"  Bark  Tangier. 

'^  Ship  Commonwealth. 

Qn  suit.)    Ship  Lone  Star. 
(Unascertained.^    Ship  St.  Peter. 
^Unsettled.)    Snip  Defiance. 
(Unascertained.)    Ship  Margaret. 

''  Bark  Philomela. 

''  Ship  Adelaide  Metcalf. 

''  Ship  Sea  King. 

''  Bark  Gk>lden  Era. 

(In  suit.)    Bark  AUioth. 
(Unascertained.)    Ship  William  H.  Harbeck. 

'^  Ship  Hampden. 

*^  Ship  A.  li.  Lawrence. 

"  Ship  Realm. 

''  Ship  Berlin. 

''  Ship  Element. 

"  Ship  Alert. 

'^  Ship  Bemittance. 

These  bills,  some  paid  and  in  suit,  as  above,  and  others  waiting 
the  result  of  said  suits,  have  arisen  from  the  fact  that  said  ships  were- 
detained,  and  incurred  expenses  in  eoingfrom  Lobos  islands  to  Gallao 
contrary  to  their  charter  parties  with  me. 


Copy  of  Tracy' 8  list. 


Ship  Levanter. 
Ship  Defiance. 
Ship  Bobena. 
Ship  Alexander. 
Ship  Bealm. 
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Ship  Element. 

Ship  Plymouth. 

Ship  J.  &  J.  Stuart. 

Ship  William  Sprague. 

Ship  Saxonville. 

Ship  Anna  Kemhle. 

Ship  Duchess  d'Orleans. 

Ship  Thomas  Church. 

Ship  Ozark. 

Ship  Old  Hickory. 

Ship  Sylphide. 

Ship  Elizabeth. 

Ship  Haiidee. 

Ship  Tonggua. 

Ship  Eagle. 

Ship  Albus. 

Ship  St.  Mary. 

Ship  Torrent. 

Ship  Scarffo. 

Ship  CaroUne  Tucker. 

Ship  Roman. 

Ship  Carrington. 


Messrs.  Barreda  and  Brother  to  Mr.  Marcy. — Enclosures. 

Baltimorb,  AprU  24, 1855. 

Sir:  In  reference  to  Mr.  Benson's  claim  we  beg  to  state  that  tk 
agreement  of  8th  January,  1853,  between  ourselves  and  Mr.  Bensonii 
considered  by  us  a  private  one^  we  having  entered  into  it  in  our  inHvir 
ual  capacities  as  merchants,  for  the  purpose  of  carrying  on  the  tiefs 
of  the  Peruvian  government.  The  only  interference  that  the  Fem- 
vian  minister  at  Washington  had  in  the  matter  was  to  give  us  is- 
thority  to  allow  to  those  vessels  chartered  by  Mr.  Benson  to  proceed 
to  Chincha  islands  from  other  ports,  waiving  the  necessity  of  sending 
them  to  Callao,  as  we  were  then  bound  to  do  with  all  those  (boan^ 
chartered  by  us.  This  deviation  from  our  authority  made  it  neoessi' 
ry  for  our  own  protection  to  refer  in  the  agreement  with  Benson  to 
the  instructions  received  from  his  excellency  Mr.  Osma.  Nor  ooS 
we  have  taken  up  and  loaded  Mr.  Benson's  vessels  had  we  not  bees 
invested  with  the  character  of  ^'agents  "  for  the  exportation  and sak 
of  Peruvian  guano  in  this  country.  This  explains  sufficiently  to  oor 
mind  the  use  made  of  the  word  ^'agents,"  which  cannot  mean  in  cor 
case  but  consignees,  and  the  reference  made  to  the  instructiooB  re- 
ceived from  Mr.  Osma  authority  to  deviate  from  the  castom-hoo^ 
regulations  of  Peru.  Mr.  Benson  was  well  aware  of  the  capacitj 
under  which  we  entered  into  the  agreement  above  referred  to,  and  he, 
in  several  instances  during  the  discussion  of  the  same,  expressed  htf 
aatisfaction  at  ''not  having  any  more  to  do  with  government"  on  tk 
aubject. 

The  above  plainly  shows  that,  our  agreement  having  been  a  priTste 
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one,  we  not  only  are  willing,  but  feel  ourselves  bound,  to  abide  the  issue 
of  any  trial  before  the  courts  of  the  United  States  having  cognizance  of 
such  matters,  should  Mr.  Benson  determine  at  any  time  to  commence 
suit  against  us  by  reason  of  any  alleged  failure  on  our  part  to  comply 
with  the  terms  of  said  agreement. 

We  have  the  honor  to  be,  very  respectfully,  your  obedient  servants, 

F.  BARREDA  &  BROTHER. 
Hon.  W.  L.  Marcy, 

Secretary  of  Statey  Washington. 

The  vessels  arrived  from  those  included  in  article  5,  have  been  set" 
tied  according  to  charter-parties  without  any  further  allowance  to  Mr. 
Benson,  he  having  failed  to  produce  in  time  the  proofs  asked  for  in 
our  letter  of  —  January.  Mr.  Benson  was  aware  that  we  were  in  the 
habit  of  charging  5  per  cent,  commission  on  freight,  and  he  freely 
and  spontaneously  extended  to  us  his  offer  of  paying  the  same  in  the 
presence  of  the  Peruvian  minister,  who  remarked  that  this  was  a  mat- 
ter between  us  with  which  he  had  nothing  to  do,  and  remarked  also 
that  should  Mr.  B.  decline  to  pay  it,  he  (Mr.  Osma)  would  ask  from 
the  Peruvian  government  to  allow  the  same  to  us.  The  best  proof  of 
the  incorrectness  of  Mr.  B.'s  statement  regarding  his  motives  to 
allow  this  commission  is  that  on  the  9th  of  January  we  advanced  him 
$4,000  on  which  we  charged  2^  per  cent,  commission  besides  interest, 
he  acknowledging  the  same  by  his  receipt  for  $4,100  of  same  date, 
copy  of  which  accompanies.  We  sent  an  agent  to  New  York  for  the 
purpose  of  making  to  B.  the  advance  he  spoke  of,  and  which  we  prom- 
ised to  do,  provided  he  could  give  ns  satisfactory  security.  Our 
agent,  Mr.  Barril,  who,  under  our  instructions,  acted  in  connexion 
with  Mr.  Theodore  W.  Riley,  after  having  been  in  New  York  .over 
eight  dajs,  came  back  without  being  able  to  conclude  any  arrange- 
ment, as  Mr.  B.  was  unable  to  give  any  security  of  any  kind  for  the 
advance  he  wanted.  Neither  Mr.  Osma,  nor  Mr.  Benson  or  ourselves 
could  presume  in  December,  1852,  that  the  $20  freight  were  to  be 
paid  in  hard  Spanish  dollars  in  the  United  States.  The  language 
used  by  Mr.  Osma  clearly  shows  that  his  meaning  was  to  j  ay  $20 
United  States  currency,  and  the  use  of  the  word  fuertea  is  intended 
to  avoid  confusion  with  the  peso  senciUo  by  which  the  exchange  with 
foreign  nations  is  regulated  in  Spain.  Mr.  B.  never  mentioned  to 
Mr.  Osma,  or  to  us,  his  interpretation  of  the  wording  of  his  note,  nor 
did  Mr.  Jewett,  when  settling  in  full  all  the  claims  from  the  former 
on  us. 

New  Yore,  January  9,  1853. 

I  have  received  of  Messrs.  F.  Barreida  and  Brother  four  thousand 
and  one  hundred  dollars,  which  sum  they  will  recover  of  the  first 
amounts  due  to  me  for  the  difference  in  the  rate  of  freight  of  the  ves- 
sels whose  charter  parties  I  have  endorsed  to  them  and  are  to  be  paid 
after  the  arrival  of  those  vessels  according  to  our  agreement  signed  in 
the  date  of  yesterday,  charging  me,  moreover^  interest  for  the  time 
that  may  run,  at  the  rate  of  seven  per  cent,  per  annum.  And  if,  b^ 
by  some  unforeseen  circumBtanoe  or  on  account  of  some  of  the  cpndi- 
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tioDS  of  that  agreement  not  being,  fulfilled,  I  should  not  be- entitled  to 
receive  any  amount  from  that  proceeding  before  eight  months  hence, 
I  oblige  myself  and  hold  answerable  with  all  my  property  to  the  pay- 
ment of  the  said  four  thousand  one  hundred  dollars,  and  the  intereit 
s,t  seven  per  cent,  per  annum  on  the  time  above  ramed  of  eight  months 
hence,  and  not  further 

A.  G.  BENSON. 
Witness:  T.  M.  Brainb.  . 


New  York,  January  15,  1853. 

Gbntlbmen  :  In  reply  to  your  favor  of  14th  instant,  which  is  as  fol- 
lows : 

''  New  Tork,  January  14,  1853. 

''Dear  Sir:  With  the  purpose  of  avoiding  the  prejadioee  that 
might  ensue  to  you  from  the  non-fulfilment  of  the  charter-parties  of 
the  vessels  Remittance,  W.  H.  Harbeck,  Bealm,  A.  M.  Lawrence, 
Element,  Alert,  Olivia,  Chimborazo,  Bechambrant,  Emma  Linooln, 
Muscongus,  Montreal,  Paragon,  N.  H.  Wolf,  St.  Andrew,  B,  L.  Hu- 
riman,  Charles  Holmes,  H.  Marbeck,  Colonel  Cutts,  Bepublic,  Elvin 
Harbeck,  Plymouth,  Ticonderoga,  and  St.  Thomas,  proofs  of  whose 
legality  you  have  not  been  able  to  present  yet,  we  beg  to  state  that  m 
Ate  ready  to  accept  now  vour  endorsement  on  them,  in  full  accordance 
with  our  agreement  of  the  8th  instant,  provided  that  you  bind  yom^ 
self  to  present  the  above  named  proofs,  or  any  others  of  le^l  force, 
for  every  one  of  these  vessels,  before  the  arrival  of  each  of  them  tc 
the  United  States.  If  for  any  circumstance  or  impediment  whatever. 
you  might  not  be  able  to  present  the  above  named  proofs,  before  tht 
arrivals  of  the  said  vessels,  then  it  is  understood  that  we  shall  not  be 
bound  to  pay  you  the  difference  of  freight  as  stipulated  per  article  5, 
l)ut  only  to  pay  said  fireight  to  the  vessels,  as  agreed  in  tneir  charter 
parties  with  you  without  any  further  allowance,  obligation  or  respoo- 
nihility  to  us,  as  this  concession  is  only  directed  to  cover  you  from 
claims  for  non-fulfilment  of  these  charter-parties,  (although  the  said 
vessels  can't  be  considered  as  enclosed  in  our  agreement,)  withont  in- 
juring the  interests  of  our  goverment,  as  would  be  the  case,  if  the 
freight  of  $20  per  ton,  might  be  allowed  for  vessels  whose  contents  do 
not  appear  enforced  with  the  proofs  of  legality  required  to  entitle  them 
to  such  a  concession. 

^'BespectfuUy  yours, 

''  F.  BABBEDA  &  BBOTHER, 
"J.J.  BABBIL. 

''  A.  G.  Bbnson,  Esq.'' 

T  beg  leave  to  hand  you  endorsed  in  triplicate  originals,  and  copiei 
of  the  charter-parties  of  the  following  ships  named  therein : 

"  Bemittance,"  574,  chartered  in  New  York,  on  the  2l8t  day  August, 
to  Harbeck  &  Co.,  at  $16  per  ton. 

'<W.  H.  Harbeck,"  872,  chartered  in  New  Tork,  on  the  2l8ft  of 
August,  to  Harbeck  &  Oo.,  at  $16  per  ton. 
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'*  Realm,"  547,  chartered  in  New  York,  on  the  2l8t  of  August,  to 
J.  W.  Elwell  &  Co.,  at  $16.  ^      ' 

"A.M.  Lawrence,"  600,  chartered  in  New  York,  onthe2l8tof 
August,  to  Cumberland  &  Phelps,  at$lT. 

"  Element,"  450,  chartered  in  New  York,  on  the  16th  of  Auirust, 
to  Crocker  &  Wausen,  at  %Vl. 

"Alert,"    764,  chartered  in  New  York,  on  the  21st  of  July,  to 
Crocker  &  Wausen,  at  $16.  ^ ' 

"Oliva,"  650,  chartered  in  New  York,  on  the  14th  of  Auirust,  to 
Elwell  &  Co.,  at  $15  75.  *      ' 

"  Chimborazo,"  900,  chartered  in  New  York,  on  the  14th  of  Auffust. 
to  Elwell  &  Co.,  at  $15  75.  ®      ' 

"  Eechambrant,"  900,  chartered  in  New  York,  on  the  13th  of  Au- 
gust, to  Elwell  &  Co.,  at  $15  75. 

"Emma  Lincoln,"  300,  chartered  in  New  York,  on  the  13th  of  An- 
gust,  to  Elwell  ife  Co.,  at  $15  75. 

"  Muscongus,"  669,  chartered  in  New  York,  on  the  15th  of  July. 

to  Foster  &  Michor,  at  $16.  ^' 

"  Montreal,"  392,  chartered  in  New  York  on  the  18th  of  Auirust 

toHarbeck&Co.,at$l6.  ^      ' 

"Paragon,"  900,  chartered  in  New  York,  on  the  13th  of  Aueust. 

to  Foster  &  Mickersor,  at  $16. 

"N.  H.  Wolf,"  449  chartered  in  New  York,  on  the  26th  of  July  to 
Foster  &  Mickersor,  at  $16. 

"St.  Andrews,"  288,  chartered  in  New  York,  on  the  27th  of  July 
to  Foster  &  Mickersor,  at  $16.  ' 

"  B.  L.  Harriman/ '  645,  chartered  in  New  York,  on  the  30th  of  July 
to  Foster  &  Mickersor,  at  $16. 

"  Chas.  Holmes,"  792,  chartered  in  New  York,  on  the  26th  of  July 
to  Foster  &  Mickersor,  at  $16.  ' 

"Henry  Harheck,"  398,  chartered  in  New  York,  on  the  14th  of 
August,  to  Harbeck&  Co.,  at  $16. 

"  Col.  Cutts,"  782,  chartered  in  New  York,  on  the  12th  of  August 
to  Harbeck  &  Co.,  at  $16. 

"  Republic,"  1 92,  chartered  in  New  York,  on  the  12th  August,  to 
Harbeck  &  Co.,  at  $16. 

"  Elvira  Harbeck,"  349,  chartered  in  New  York,  on  the  16th  of  Au- 
gust, to  Harbeck  &  Co.,  at  $16. 

"  Plymouth,"  425,  chartered  in  New  York,  on  the  19th  of  August, 
to  Harbeck  8s  Co.,  at  $16. 

"  Ticonderoga,"  1072,  chartered  in  New  York,  on  the  17th  of  Au- 
gust, to  Harbeck  &  Co.,  at  $16. 

"  St.  Thomas,"  714,  chartered  in  New  York,  on  the  16th  of  August, 
to  Howes  &  Co.,  at  $16. 

Said  charter  parties  are  endorsed  in  conformity  to  the  conditions 
prescribed  in  the  letter  aforesaid,  and  the  agreement  between  us  of  the 
8tli  instant. 

Your  obedient  servant. 
Witness:  y#f^r*.         A.  O.  BENSON, 

T.  M.  Bbainb.  k-"^^  ^ 

Hessrs.  F.  Barheda  &  Brother.  -X-  ^Z"^.  V  r^         t 
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Mr,  A.  0.  Benson  in  account  with  F.  Barreda  dk  Brother. 


July 
Aug. 

24 

26 
10 

10 

U 

. 

14 

By  balance  due  him  per  account  rendered. 

Amount  paid  J.  C.  Jewett,  attorney 

do do do 


Amount  paid  8.  T.  Wallis,  amount  of  debt  and  costs 
in  suit  brought  by  owner  of  the  '*Lone  Star"... 

Paid  T.  P.  Scott,  Browns  &  Brnne  to  disiniss  bill 
TYacy  tw.  Benson 

Paid  S.  T.  Wallis  &  Thomas  cost  in  soit  Tracy  tw. 
Benson 

Paid  the  same  profesaonal  fees  in  various  attach- 
ment cases 


Balance. 


$555  90 
10,663  10 

1,315  25 

11,882  00 

31  83 

100  00 


$34,446  61 


24,448  08 


9,998  53 


Bai/tdiobb,  Augutl  18,  1854. 

Baltimorb,  August  \%,  1854. 

Received  from  F.  Barreda  &  Brother  nine  thousand  nine  hundred 
and  ninety-eight  dollars  and  fifty  three  cents,  (|9,998  63,)  balance  of 
the  above  account  and  in  full  of  all  claims  and  demands  upon  said  F. 
Barreda  &  Brother  of  all  sores  and  descriptions  whatever. 

A.  Q.  BENSON. 
By  his  attorney : 

JAMES  C.  JEWETT. 
Witness : 

S.  T.  Wallis. 


Baltimore,  February  2,  1854. 

Received  from  F.  Barreda  &  Brother  four  thousand  three  hundred 
and  sixty-three  dollars  and  ninety-six  cents,  amount  of  difference  doe 
me  on  the  freight  of  727  tons  6  cwt.  2  lbs.  of  guano,  delivered  from 
ship  Margaret,  chartered  by  me  at  the  rate  of  |14  per  ton,  the  said 
freight  having  been  paid  at  $20  per  ton,  according  to  the  agreement 
entered  into  with  the  said  F.  Barreda  &  Brother,  on  the  8th  Januarj, 
1853,  in  consequence  of  the  concession  made  by  the  Peruvian  ^ovenh 
ment  to  the  vessels  intended  to  bring  guano  from  the  Lobon  islandst 
chartered  by  me  according  to  the  terms  specified  in  said  agreement, 
the  provisions  of  which  are  applicable  to  this  vessel  on  account  of  ber 
being  mentioned  in  clause  first.  The  aforesaid  agreement  being  can- 
celled, in^  all  that  has  reference  to  this  vessel,  in  virtue  of  this  receipt 
which  I  sign,  after  having  been  paid  the  above  mentioned  four  thou* 
sand  three  hundred  and  sixty-three  dollars  and  ninety-six  cents,  in 
fulfilment  of  what  has  been  stipulated. 


By  his  attorney: 

Witnesses : 

R.  Stockbtt  Matthews. 

J.  B.  FXTZGBRALD. 


A.  G.  BENSON. 
JAS.  0.  JEWETT. 
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Mr.  Marcy  to  Mr,  Benaon. 

Dbpartmbnt  of  Statb^ 
WoBhingUm,  April  27,  1865. 

Sir  :  I  have  examined  your  claim  against  the  Pernvian  goyernment 
for  damages  alleged  to  have  been  sustained  by  you  on  account  of  the 
non-fulfilment  of  a  certain  arrangement  proposed  by  that  government 
through  Mr.  Osma,  and  of  a  subsequent  agreement  entered  into  by 
yourself  and  Messrs.  Barreda  &  Brother  in  pursuance  of  said  arrange- 
ment, and  have  come  to  the  conclusion  that  the  intricate  and  difficult 
pointo  of  law  and  fact  involved  in  the  question  form  a  proper  subject 
for  and  can  only  be  determined  by  judicial  investigation. 

In  order  to  satisfy  myself  as  to  the  understanding  of  the  Messrs. 
Barreda,  and  their  disposition  to  have  the  matter  tested  before  the 
courts  without  claiming  exemption  as  agents  of  the  Peruvian  govern- 
ment from  their  responsibilities  as  individuals,  I  communicated  with 
them,  and  have  received  the  letter,  a  copy  of  which  is  herewith  enclosed. 

You  will  perceive  that  a  way  is  open  for  you  to  determine  your  le- 
gal rights  and  recover  damages  in  case  there  has  been  a  violation  of 
the  contract  without  the  interference  of  this  department^  and  I  am' 
clearly  of  opinion  that  a  suit  at  law  is  the  only  proper  mode  to  settle 
the  questions  which  have  been  raised  between  the  parties. 

Copies  of  any  papers  which  may  be  required  in  the  prosecution  of 
jouT  claim  before  any  of  our  courts  will  be  cheeriully  furnished  yoa 
at  any  time  upon  written  application. 

I  am,  very  respectfully,  your  obedient  servant, 

W.  L.  MARCY. 

A.  O.  Benson,  Esq.,  New  York. 
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3d  Session.     J |No.  398. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruart  20, 1857.— Submitted  and  ordered  to  be  printed. 

Mr.  Dodge  made  the  following 
REPORT. 

The  Committee  on  Commercei  to  whom  was  referred  the  petition  of 
George  W.  Fletcher,  United  States  consul  at  Aspinwall,  praying  an 
an  increase  of  his  salary,  ask  to  he  discharged  n*om  its  further  con- 
sideration, for  the  reasons  set  forth  in  the  following  letter  of  the 
Secretary  of  State,  and  ask  that  the  report  he  printed. 


Department  op  State, 
Washington,  February  11,  185T. 

Sir  :  Your  letter  of  the  7th  instant,  asking  for  such  information 
and  suggestions  as  the  department  ^'  may  think  proper  and  conducive 
to  the  public  interest,"  on  the  subject  of  the  enclosed  petition  and 
letter  of  George  W.  Fletcher,  United  States  consul  at  Aspinwall, 
praying  an  increase  of  his  salary,  has  been  received. 

The  petition  of  Mr.  Fletcher  bears  date  on  the  1st  November,  1856, 
and  refers  to  the  inadequacy  of  the  salary  allowed  to  the  consulate  at 
Aspinwall  under  the  act  of  March  1,  1855.  Since  then,  another  act 
has  been  passed,  which,  although  fixing  the  compensation  for  the  said 
consulate  at  the  same  rate  as  the  one  first  named,  authorizes  the  Presi- 
dent, if  he  shall  think  there  is  sufficient  reason  therefor,  to  allow  the 
actual  expenses  of  office  rent,  provided  the  same  does  not  exceed  ten 
per  centumof  the  amount  of  said  compensation,  and  it  also  makes  pro- 
vision for  an  allowance  to  the  consul  when  absent  on  account  of 
sickness. 

Under  these  circumstances,  the  department  is  not  prepared,  at  this 
time,  to  recommend  the  increase  of  the  salary  referred  to. 

The  petition  and  letter  of  Mr.  Fletcher  are  returned  herein. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  L.  MARCY. 

Hon.  Henry  Dodoe, 

Chairman  of  Committee  on  Commerce^  U,  8.  Senate. 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 
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SdSesasion.    {  {  No.  399. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbkuabt  so,  1857. — Sobmitted  and  ordered  to  b«  printed. 


Mr.  Dodge  made  the  following 
REPORT. 

The  Committee  on  Commerce^  to  whom  was  referred  the  memorial 
of  Atkins  Eldridge,  praying  for  fishiQg  bounty  to  schooner  Brilliant, 
lost  at  sea  in  1851,  report  against  the  prayer  of  the  memorialist,  for 
the  reasons  set  forth  in  the  following  letter  of  the  Secretary  of  the 
Treasury,  and  ask  that  the  report  be  printed. 


Treasurt  Department, 

February  14,  1857. 

Sir  :  I  have  the  honor  to  return  herewith  the  petition  of  Atkins 
Eldridge,  of  Sag  Harbor,  with  the  draught  of  bill  accompanying  the 
same,  received  with  your  letter  of  the  11th.  No  claim  for  fishing 
bounty  for  the  schooner  Brilliant  for  the  season  of  1851  having  been 
presented  to  this  department,  it  contains  no  information  whatever  in 
regard  to  any  of  the  statements  in  that  petition. 

In  regard  to  the  usual  course  of  this  department,  where  such  claims 
have  been  permitted  to  slumber  for  any  considerable  time  after  they 
are  payable  in  the  ordinary  mode,  it  may  be  proper  to  suggest  that 
it  has  deemed  itself  bound  to  decline  their  examination  unless  it  is 
proved  that  the  five-eighths  of  the  bounty  which,  by  the  5th  section 
of  the  act  of  July  29,  1813,  under  which  these  bounties  are  paid, 
belong  to  the  crew  of  the  vessel,  has  either  been  actually  paid  by  the 
owner  to  the  crew,  or  that  all  the  persons  composing  the  crew  during 
the  season  in  question  still  reside  within  the  collection  district  to 
which  the  vessel  belonged,  and  where  the  bounty  is  payable.  Other- 
wise, an  obvious  inducement  would  be  held  out  for  delaying  the 
presentment  of  claims  to  bountv  until  the  crews,  being  generally  a 
migratorv  class  of  people,  shall  have  dispersed  to  parts  unknown,  and 
thus  enable  the  owners  to  retain  the  whole  bounty,  contrary  to  the 
express  provisions  of  the  law.  By  the  terms  of  Mr.  Eldridge' s  peti- 
tion, he  does  not  appear  to  recognize  the  crew  of  his  vessel  as  being 
entitled  to  any  portion  of  the  gratuity  for  which  he  appeals  to  the 
generosity  of  Congress. 

The  present  is  not  a  claim  within  the  bounty  laws  ;  the  vessel, 
according  to  the  statement  of  the  petitioner,  having  been  lost  before 
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the  time  required  by  law  had  been  completed.  Sach  cases,  no  douk, 
occur  every  season.  It  appears  that  m  1852  some  twenty  fishing- 
vessels  belonging  to  the  district  of  Gloucester  alone^  as  well  as  manT 
others  belonging  to  other  districts,  were  lost  in  one  storm,  which 
occurred  when  most  of  them  had  completed  the  necessary  time  to 
enable  them  to  claim  bounty  within  a  few  days.  This  department 
was  appealed  to,  under  the  circumstances,  but  it  had  no  power  to 
fshorten  the  time  prescribed  by  law  even  a  single  day.  No  applicatinn 
was  made  to  Congress  for  special  provision  in  these  cases,  so  &r  as  tb> 
department  is  informed,  and  it  is  believed  the  present  is  the  first  in- 
stance of  such  an  application. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasurjj. 

Hon.  Hbnrt  Dodge, 

Chairman  of  Committee  on  Commerce^  Senate  27.  8. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbbuabt  20,  1857. — Submitted  and  ordered  to  be  printiid. 


Mr.  Dodge  made  the  following 

REPORT. 

The  Committee  on  Commerce,  to  whom  was  referred  the  resolution 
of  the  general  assemhly  of  the  State  of  Iowa,  in  relation  to  the  estah* 
lishment  of  a  custom-house  and  marine  hospital  in  the  city  of  Keokuk, 
report  against  their  establishment,  for  the  reasons  set  forth  in  the 
following  letter  of  the  Secretary  of  the  Treasury,  and  ask  that  the 
report  be  printed: 

Treasurt  Department,  February  17,  185T. 
Sir:  Upon  the  subject  of  the  resolution  of  the  general  assembly  of 
the  State  of  Iowa,  enclosed  in  your  letter  of  the  11th  instant,  in  favor 
of  the  erection  of  a  custom-house  and  marine  hospital  at  Keokuk,  in 
that  State,  and  in  respect  to  which  you  desire  my  views,  I  have  the 
honor  to  state  that,  in  my  opinion,  it  is  inexpedient  at  this  time  to 
provide  for  either  building. 

Keokuk  was  made  a  port  of  delivery  by  the  act  of  August  3,  1854. 
From  that  time  to  June  30,  1856,  the  duties  collected  amounted  to 
only  $1,147  80.  There  is  but  one  officer  of  the  customs  employed, 
and  I  cannot  think  it  necessary,  for  his  accommodation,  or  for  any 
increase  likely  to  take  place  for  some  years,  to  make  the  large  outlay 
required  for  the  erection  of  a  building. 

In  regard  to  a  marine  hospital,  there  has  been^  during  the  same 
time,  only  $21  collected  for  hospital  money ;  and,  besides  this  fact,  as 
a  marine  hospital  is  now  about  to  be  built  at  Burlington,  but  a  short 
distance  from  Keokuk,  that  building  will  be  ample  for  the  proper 
demands  of  both  places. 

I  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 
Hon.  Henrt  Dodge, 

Chairman  Committee  Commerce,  U.  8.  Senaie. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbbvart  20,  1867.— Ordered  to  be  printed. 


]^.  Wadb  made  the  following 
REPORT. 

[To  accompany  bill  S.  612.] 

TJie  Committee  of  Claims^  to  whom  was  referred  the  opinion  of  the  Court 
of  Claims  in  the  case  of  Jane  Smithy  report : 

This  is  one  of  a  class  of  claims  arising  under  the  third  section  of 
the  act  of  3d  Fehniary,  1853,  which  is  as  follows,  viz:  ''That  the 
widows  of  all  officers,  non-commissioned  officers,  musicians,  and  pri- 
vates of  the  revolutionary  army,  who  were  married  subsequent  to 
January,  anno  Domini  eighteen  hundred,  shall  be  entitled  to  a  pen- 
sion in  the  same  manner  as  those  who  were  married  before  that  date."' 
(10  Stat.  154.) 

The  act  of  July  29,  1848,  (9  Stat.,  265,)  provides  that  the  widows, 
&c.,  who  were  married  prior  to  January  t,  1800,  should  receive  a 
pension  from  the  4th  March,  1848.  The  only  question  is  as  to  the 
time  of  the  commencement  of  the  pension  under  the  act  of  1853.  The 
court  decides  that  as  they  were  to  be  entitled  to  a  pension  in  the  same 
manner  as  if  they  had  been  embraced  in  the  act  of  1848,  a  true  con- 
struction of  the  law  requires  that  the  pension  should  commence  at  the 
same  date,  as  well  as  to  be  at  the  same  rate.  By  the  construction  of 
the  department  the  act  of  1853  only  allowed  the  pension  to  commence 
at  the  date  of  the  law.  • 

The  claim,  therefore,  is  for  the  arrears  of  pension  accruing  between 
the  4th  of  March,  1848,  and  the  3d  of  February,  1853,  amounting, 
in  this  case,  to  $393  84. 

The  committee  concur  in  the  opinion  of  the  court,  and  recommend 
the  passage  of  the  bill  to  carry  the  same  into  effect  in  this  case. 


JANE  SMITH  M.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

The  claimant  alleges  that  she  is  the  widow  of  John  Smith,  deoeased, 
who  was  a  soldier  in  the  revolution,  and  served  during  the  whole  of 
the  war,  for  more  than  seven  years,  and  was  discharged  in  the  year 
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1783.  Her  husband  received  a  pension  under  the  act  of  June  7, 1832, 
from  the  4th  day  of  March,  1831,  until  his  death,  on  the  25th  day  of 
May,  1834.  She  was  married  subsequent  to  January  1,  1800,  to  wit, 
on  or  about  the  12th  of  September,  1805.  Soon  after  the  passage  of 
the  act  of  February  3,  1853,  entitled  "An  act  to  continue  half-pay  to 
certain  widows  and  orphans,"  she  applied  to  the  Pension  Office  for  a 
pension,  at  the  rate  of  eighty  dollars  per  annum,  commencing  on  the 
4th  day  of  March,  1848,  and  to  continue  during  her  widowhood;  bat 
she  was  allowed  a  pension  commencing  only  on  the  3d  day  of  Feb- 
ruary, 1853.  She  now  alleges  that  she  is  entitled  to  the  arrears  o* 
Ension,  at  the  rate  of  eighty  dollars  per  annun^^  from  the  4tb  dav  ot 
irch,  1848,  to  the  3d  day  of  February,  1853. 

The  first  section  of  the  act  of  July  29,  1848,  (9  Statutes,  2^x1.) 
enacts:  ''That  the  widows  of  all  officers,  non-commissioned  officers, 
musicians,  soldiers,  mariners,  or  marines,  and  Indian  spies,  who  shall 
have  served  in  the  continental  line.  State  troops,  volunteers,  militia. 
or  in  the  naval  service,  in  the  revolutionary  war  with  Great  BritaiiL 
shall  be  entitled  to  a  pension  during  such  widowhood,  of  equal  amoun: 
per  annum  that  their  husbands  would  have  been  entitled  to  if  living, 
under  existing  pension  laws  ;  to  commence  on  the  fourth  day  of  March, 
eighteen  hundred  and  forty-eight,  and  to  be  paid  in  the  same  manner 
that  other  pensions  are  paid  to  widows ;  but  no  widow  now  receiving 
a  pension  snail  be  entitled  to  receive  a  further  pension  under  the  pro^ 
visions  of  this  act;  and  no  widow  married  after  the  first  day  of  Jan- 
uary, one  thousand  eight  hundred,  shall  be  entitled  to  receive  a  pen- 
sion under  this  act." 

In  order  to  entitle  a  widow  to  the  benefit  of  this  section,  four  coo- 
ditions  must  be  complied  with :  1st.  Her  husband  must  have  belonged 
to  one  of  the  classes  specified ;  2d.  He  must  have  been  entitled  to  i 
pension ;  3d.  She  must  not  be  already  in  the  receipt  of  a  pension; 
4th.  She  must  have  been  married  on  or  before  the  nrst  day  of  Jan- 
uary, eighteen  hundred. 

The  2d  section  of  the  act  of  February  3,  1853,  (10  Statutes,  154^ 
is  as  follow  :  ''That  the  widows  of  all  officers,  nonoommissioQed  offi- 
cers, musicians,  and  privates  of  t\^  revolutionary  army,  who  were 
married  subsequent  to  January,  anno  Domini  eighteen  hundred,  shiJI 
be  entitled  to  a  pension  in  the  same  manner  as  those  who  were  mar- 
iried  before  that  date." 

Now,  if  we  examine  these  two  sections  together,  it  seems  impossibk 
to  reach  any  other  conclusion  than  that  the  act  of  1853  was  passed 
with  reference  to  the  act  of  1848.  If  this  be  so,  what  effect  does  it 
produce  upon  the  former  act?  It  refers  to  only  one  of  the  four  condi- 
tions whicn  were  necessary  to  be  complied  with  in  order  to  entitle  a 
widow  to  a  pension  under  the  act  of  1848,  and  that  is  the  condition 
relating  to  the  date  of  the  marriage.  This  condition  is,  that  the 
widow  shall  have  been  married  on  or  before  the  first  day  of  Janoarff 
1800.  The  act  of  1853  provides  that  if  she  were  married  subeeqnent 
to  January,  1800,  she  shall  be  entitled  to  a  pension  in  the  same  man- 
ner as  those  who  were  married  before  that  date.  Now,  if  this  sectios 
be  not  entirely  nugatory — ^if  it  has  any  meaning  at  all — ^it  intends  to 
dispense  with  the  requisition  that  the  widow  must  have  been  married 
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prior  to  1800.  No  one  can  for  a  moment  suppose  that  it  was  intended 
to  ratify  and  re-enact  the  provision  in  the  act  of  1848.  If  it  were  not 
intended  to  reaffirm  it,  then  the  ohject  was  in  some  way  and  to  some 
extent  to  modify  it.  An  examination  of  the  meaning  of  the  words 
^'in  the  same  manner,"  will  aid  ns  in  coming  to  a  conclusion. 

Now,  there  is  no  doubt  that  these  words  directly  refer  to  the  act  of 
1848,  and  the  question  is,  whether  they  include  the  time  of  the  com- 
mencement of  the  pension  as  well  as  its  rate.  The  department  has 
already  decided  that  the  same  rate  of  pension  is  to  be  allowed  under 
the  act  of  1863  as  would  be  allowed  for  the  same  service  under  the  act 
of  1848.  The  simple  question  then  left  for  determination  is  this: 
Whether  the  time  of  the  commencement  of  the  pension  is,  or  is  not, 
an  element  of  "the  manner"  in  which  the  widow  is  to  be  pensioned? 

The  act  of  1853  says,  that  the  widow  shall  be  entitled  to  a  pension 
''in  the  same  manner"  as  those  who  were  married  before  that  date, 
(1800.)  In  what  manner,  then,  were  those  who  were  married  before 
1800  entitled  to  a  pension  ?  The  answer  to  this  is,  that  they  were 
entitled  to  a  pension  equal  to  that  which  their  husbands  would  have 
received  under  existing  laws,  commencing  on  the  4th  of  March,  1848, 
and  continuing  during  their  widowhood ;  and  this  answers  the  ques- 
tion in  all  its  details,  so  far  as  relates  to  "the  manner."  It  follows, 
then,  as  a  necessary  conse(]^uence,  that  a  widow  who  was  married  sub- 
sequent to  the  year  1800,  is  entitled  to  a  pension  equal  to  that  which 
her  husband  would  have  received  under  existing  laws,  commencing  on 
the  4th  day  of  March,  1848,  and  to  continue  during  her  widowhood; 
because  she  is  entitled  to  it  in  the  same  manner  as  if  she  had  been 
married  on  or  before  the  1st  of  January,  1800. 

An  illustration  of  this  reasoning  is  found  in  the  case  of  Ludlow's 
heirs,  (3  Ohio  Reports,  5Y1.)  The  second  section  of  a  statute  of  Ohio 
*' for  the  appointment  of  guardians  to  lunatics  and  others,"  provided 
that  in  failure  of  personal  estate,  the  guardian  of  an  "idiot,  rum  com- 
pos, lunatic,  or  insane  person,"  shall  be  authorized  .to  discharge  the 
debts  of  such  persons  "  out  of  the  real  estate  in  such  manner  as  execu- 
tors or  administrators  are  by  law  entitled  to  discharge  the  debts  of 
deceased  persons  when  the  personal  property  is  found  insufficient." 
Judge  Hitchcock,  delivering  the  opinion  of  the  court,  in  commenting 
upon  this  subject  says :  Here  the  principle  seems  to  be  recognized 
that  at  the  time  of  the  passage  of  this  act  there  was  a  law  in  force 
authorizing  administrators  to  dispose  of  real  estate,  and  such  appears 
to  have  been  the  fact  *  *  *  when  in  one  statute  a  reference  is 
made  to  an  existing  law  in  prescribing  the  rule  or  manner  in  which 
a  particular  thing  shall  be  done,  or  mr  the  purpose  of  ascertaining 
powers  with  which  persons  named  in  the  referrmg  statute  shall  be 
clothed,  the  effect  generally  is  not  to  revive  or  continue  in  force  the 
statute  referred  to  for  the  purposes  for  which  it  was  originally  enacted, 
hut  merely  for  the  purpose  of  carrying  into  execution  the  statute  in 
iffhich  the  reference  is  made.  For  this  purpose  the  law  referred  to  is 
in  effect  incorporated  with  and  becomes  a  part  of  the  one  in  which  the 
reference  is  made,  and  so  long  as  that  statute  continues  will  remain  a 
part  of  it ;  although  the  one  referred  to  should  be  repealed,  such 
repeal  would  no  more  affect  the  referring  statute  than  a  repeal  of  this 
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latter  would  the  one  to  which  reference  is  made.  Such  references  are 
common  in  our  legislation,  and  a  slight  examination  will  show  that 
this  is  the  effect  intended  to  he  produced." 

Another  illustration  of  this  reasoning  is  to  be  found  in  the  Consti- 
tution and  the  legislation  of  Congress.  The  4th  section  of  the  Ut 
article  of  the  Constitution  of  the  United  States  provides,  that  "the 
times,  places,  and  manner  of  holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each  State  by  the  legislature  ther&jf: 
but  the  Congress  may,  at  any  time,  by  law,  make  or  alter  such  regu- 
lations, except  as  to  the  places  of  choosing  senators."  Under  thb 
section  Congress  passed  an  act  on  the  25th  of  June,  1842,  (6  Statute, 
491,)  the  2d  section  of  which  provides  that  "in  every  case  where i 
State  is  entitled  to  more  than  one  representative,  the  number  to  whid 
each  State  shall  be  entitled  under  this  apportionment  shall  be  elected 
by  districts  composed  of  contiguous  territory,  equal  in  number  to  tk 
number  of  representatives  to  which  said  State  may  be  entitled,  no 
one  district  electing  more  than  one  representative."  Now,  it  w« 
considered  by  Congress  that  in  the  word  "manner"  was  included  tb 
power  to  prescribe  that  congressional  districts  should  each  be  com' 
posed  of  contiguous  territory,  although  in  some  of  the  States  the  elec- 
tions for  members  of  Congress  had  always  been  had  by  general  ticket 
Whether  the  authority  of  Congress,  in  this  particular,  has  ever  bees 
contested  or  not,  this  act  shows  the  construction  given  by  Congress  t» 
the  word  manner. 

Now,  if  the  manner  of  holding  an  election  means  that  Congress  maj 
provide  that  the  election  of  its  members  shall  be  by  districts  composei 
of  contiguous  territory,  the  word  is  surely  comprehensive  enough,  in 
the  present  case,  to  mean  that  the  pension  shall  commence  on  the  4tli 
of  March,  1848. 

It  has  been  urged  that,  as  the  act  of  1853  contains  no  specific  refer- 
ence to  any  preceding  act,  there  is  no  more  reason  for  commencing  ft 
pension  under  it,  at  the  date  fixed  by  the  act  of  1848,  than  therein 
for  commencing  the  pension  at  the  dates  fixed  by  the  acts  prior  t^^ 
1848.  But  this  position  is  untenable :  Firstly.  Because  there  is  ^ 
such  reference  in  the  act  of  1848,  or  in  any  act  before  that  time,  to 
any  preceding  act,  as  there  is  in  the  act  of  1853  to  the  act  of  1848: 
and  there  is  no  reference  in  the  act  of  1853  so  specific,  to  any  act  prior 
to  1848,  as  there  is  to  the  act  of  1848  itself. 

Secondly.  An  examination  of  the  several  acts  will  show  the  fallacy  d 
this  position.  The  3d  section  of  the  act  of  July  4,  1836,  (5  Statutes, 
128,)  provides  that  a  widow  whose  marriage  took  place  before  the  ex- 
piration of  the  last  period  of  her  husband's  service,  shall  be  entitled 
to  receive  a  pension  from  the  4th  of  March,  1831,  because  she  8tani« 
in  the  place  of  her  husband.  Now,  it  is  very  clear  that  no  widow  who 
was  not  married  before  the  expiration  of  the  last  period  of  her  hus- 
band's service  is  entitled  to  a  pension  under  the  act  of  1836.  On  the 
7th  of  July,  1838,  (5  Statutes,  303,)  it  was  enacted  that  widows,  &c., 
whose  marriage  took  place  after  the  expiration  of  the  last  period  of 
their  husbands'  service,  and  before  the  1st  day  of  January,  179i 
should  receive  the  pension,  during  the  term  of  five  years  from  the  4th 
of  March,  1836^  which  might  have  been  allowed  her  husband  by  the 
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act  of  1832,  if  he  had  been  living  at  the  time  of  its  passage.  Now,  it 
IB  very  certain  that  no  widow  is  entitled  to  a  pension  under  the  act  of 
1838,  unless  she  had  been  married  afler  the  expiration  of  the  last 
period  of  her  husband's  service,  and  before  the  1st  day  of  January, 
1794.  This  precise  fact  must  have  been  proved  in  order  to  entitle  her 
to  a  pension.  The  act  of  March  3,  1843,  (5  Statutes,  647,)  extended 
the  benefit  of  the  act  of  1838  to  the  widows  for  and  during  the  term  of 
one  year  from  the  4th  of  March,  1843.  The  first  section  of  the  act  of 
June  17,  1844,  ^5  Statutes,  680,)  extended  the  benefits  of  the  act 
of  1838  to  the  wiaows  for  and  during  another  term  of  four  years  from 
and  after  the  4th  March,  1844. 

We  come  now  to  the  act  of  July  29,  1848,  (9  Statutes,  265,)  the 
first  section  of  which  provided  that  the  widows,  &c.,  should  receive 
the  same  pension  to  which  their  husbands  would  be  entitled  under 
existing  laws,  to  commence  on  the  4th  day  of  March,  1848 ;  but  this 
act  excludes  those  widows  who  were  married  after  the  1st  day  of  Jan- 
uary, 1800. 

Now,  it  may  be  remarked  in  relation  to  the  acts  of  1836  and  1838, 
that  under  neither  of  them  would  it  be  sufficient  to  prove  merely  that 
the  widow  was  married  prior  to  January  1,  1800.     Under  the  act  of 
1836  she  must  show  that  she  was  married  before  her  husband's  last 
term  of  service  expired.     Under  the  act  of  1838  she  must  show  that 
she  was  married  between  the  expiration  of  the  last  period  of  her  hus- 
band's service  and  the  1st  day  of  January,  1794.     It  is  perfectly  clear 
that  if  she  showed  merely  that  she  was  married  before  the  1st  day  of 
January,  1800,  she  could  not  be  entitled  to  a  pension  under  the  act 
of  1836,  or  under  that  of  1838.     Now,  proof  of  the  marriage  before 
January  1, 1800,  would  entitle  her  under  the  act  of  1848  to  a  pension, 
commencing  on  the  4th  day  of  March,  1848 ;  but  by  no  possibility 
could  it  entitle  her  to  a  pension  commencing  at  the  time  referred  to 
by  the  act  of  1836,  or  the  act  of  1838.     The  conditions  of  the  three 
acts  are  all  different  from  each  other.     Under  the  acts  of  1836  and 
1838  no  one  would  venture  to  affirm  that  it  would  be  sufficient  to 
prove  merely  that  the  marriage  was  before  1800,  because  both  these 
acts  state  specifically  the  period  when  the  marriage  must  have  been 
solemnized  in  order  to  entitle  the  applicant  to  a  pension,  and  it  is 
impossible  to  declare  that  proof  of  a  marriage  before  January  1, 1800, 
would  be  sufficient  to  entitle  the  applicant  to  a  pension  under  the  acts 
of  1836  and  1838,  without  entirely  disregarding  the  express  provisions 
of  those  laws. 

This  seems  to  us  to  be  a  perfect  answer  to  the  position  that  the  act 
of  1853  may  refer  to  the  acts  of  1836  and  1838,  for  the  time  of  the 
commencement  of  the  pension,  as  well  as  to  the  act  of  1848. 

It  is  sufficient,  under  the  act  of  1848,  to  prove  merely  that  the 
widow  was  married  before  the  1st  day  of  January,  1800.  In  that 
sase  she  would  be  entitled  to  a  pension  commencing  on  the  4th  day  of 
Ifarch,  1848,  by  the  express  terms' of  the  law.  Under  the  act  of  1853 
t  is  sufficient  if  the  applicant  proves  her  marriage  to  have  been  sub- 
lequent  to  January,  1800.  In  that  event  she  would  be  entitled  to  a 
>eiision  in  the  same  manner  as  if  she  had  been  married  before  that 
late.     Now,  if  she  proved  merely  that  she  was  married  before  that 
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section  of  the  act  of  that  date,  entitled  ^^  An  act  to  oontinne  half-pay 
to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
the  4th  day  of  March,  1848,  to  the  3d  of  February,  1853,  at  the  rate 
of  $80  per  annum  ;  and  we  report  a  hill  accordingly. ' 
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3d  Sesaion.     ]  {  No.  404. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FEBBUiuiT  20,  1857.— Ordered  to  be  printed. 


Mr.  JomrsoN  made  the  following 

REPORT. 

[To  accompany  bill  S.  615.] 

The  Committee  on  Pvhlic  Landa^  to  whom  was  referred  the  petition  of 
Theresa  Dardtnne^  praying  indemnity  for  losses  sustained  in  conse- 
quence of  an  erroneous  sale  of  land  by  the  land  officers  at  Little  liock^ 
to  her  late  husband  Abraham  Dardenne,  report : 

It  appears  on  record  in  the  General  Land  Office,  that  Abraham  Dar- 
denne  entered  at  the  land  office  at  Little  Rock,  Arkansas,  on  the  30th 
of  January,  1836,  the  north  part  of  the  northwest  fractional  quarter, 
(east  of  Arkansas  river,)  of  section  six,  in  township  five  south,  of 
range  nine  west,  containing  43  iVb  acres,  as  per  certificate  of  purchase 
No.  1133 ;  also  the  northeast  fractional  quarter  of  the  same  section, 
containing  159  ^  acres,  as  per  certificate  of  purchase  No.  1132  ; 
that  some  eleven  years  subsequent  to  the  date  of  said  entries  it  was 
discovered  that  said  tracts  of  land  were  covered  by  donation  certificate 
No.  107,  dated  May  19,  1830,  (claim  No.  145,)  in  the  name  of  the 
heirs  of  Aaron  Hanscom,  which  claim  was  reported  to  the  General 
Land  Office  ''to  be  good"  by  a  special  agent  of  that  office,  in  his  re- 
port of  November  21,  1837,  and  consequently  a  patent  issued  thereon ; 
and  in  1847,  ten  years  after  said  report  of  the  special  agent,  the  regis- 
ter and  receiver  at  Little  Bock  were  instructed  to  advise  Mr.  Dar- 
denne  of  the  illegality  of  his  said  entries.  It  further  appears  of 
record,  that  the  purchase-money,  amounting  to  the  sum  of  f  253  23f , 
still  remains  in  the  treasury  of  the  United  States. 

The  affidavit  of  the  petitioner,  widow  of  the  late  Abraham  Dardenne, 
sets  forth,  that  herself,  husband,  and  children  labored  hard  to  im- 
prove and  reduce  to  a  state  of  cultivation  the  aforementioned  lands,  for 
the  term  of  eleven  years,  believing  their  title  to  the  same  was  perfect; 
and  that  during  said  term  of  years  her  husband  was  repeatedly  offered 
$5,000  for  said  premises,  but  refused  the  same^  preferring  his  home  to 
money.  It  further  appears  in  evidence  that  the  petitioner,  with  her 
five  children,  (who  were  dependent  upon  her  for  support,)  were  ejected 
l>7  force  of  law  from  said  premises  on  the  first  day  of  January,  1851^ 
and  that  herself  and  children  are  homeless  and  in  a  state  of  destitu- 
tion ;  and  this,  her  present  deplorable  situation,  having  been  brought 
about  solely  by  the  errors  of  the  United  States  land  officers. 
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As  a  summary,  your  committee  state  that  Abraham  Dardenne, 
deceased,  bought  from  and  paid  the  United  States  for  land  to  which 
the  United  States  had  no  title,  having  already  sold  it.  That  the 
United  States  still  holds  the  purchase-money  of  said  Dardenne. 
amounting  to  $253  23,  and  has  held  the  same  over  twenty-one  years. 
That  for  eleven  years  said  Dardenne  was  suffered  to  hold  and  improve 
said  land  without  notice  that  he  had  no  title,  notwithstanding  the 
Commissioner  of  the  General  Land  Office  confirmed  the  claim  of  Aaron 
Hanscom's  heirs  in  1837,  one  year  after  said  Dardenne  made  his 
entry,  but  which  fact  was  not  communicated  to  Dardenne  until  1847, 
being  ten  years  after  said  confirmation  was  made.  That  said  Dar- 
denne continued  to  reside  on  said  land,  refusing  to  give  it  up,  until 
his  death,  and  his  family  after  him  till  January  1,  1851,  when  the 
widow  and  her  children,  resisting  in  the  courts,  were  ejected  by  force 
of  law.  That  they  are  poor,  and  the  children,  five  in  number,  de- 
pendent on  the  mother.  That  they  have  not  only  lost  the  use  of  their 
money,  but  the  interest  for  over  twenty-one  years ;  and  not  only  loet 
the  land,  but  all  the  improvements,  which,  with  their  own  labor  and 
humble  means,  they  had  expended  on  it  for  fifteen  years  of  continuous 
occupation,  which  had  greatly  enhanced  its  value ;  that  to  refund 
now  only  the  purchase-money  would  be  a  gross  wrong ;  that  to  refund 
it  with  interest  would  be  palpably  unjust,  in  the  loss  of  all  their  labor 
and  improvements,  and  the  increased  value  of  the  land.  That  all 
lands  of  similar  value  on  the  banks  of  the  Arkansas  river  are  nov 
entered  and  out  of  the  reach  of  the  petitioner.  That  authority  to 
enter^  in  full  satisfaction,  six  hundred  and  forty  acres  of  land,  subject 
to  private  entry,  seems  to  the  committee  the  nearest  approach  to  jus- 
tice ;  and  yet  they  are  aware  that,  in  many  respects,  it  fails  to  repay 
a  family  now  thrown  upon  the  world  and  made  destitute  by  erran  ifi 
which  they  had  no  agency. 

The  committee  make  a  part  of  this  report  the  accompanying  letter  of 
the  Commissioner  of  the  General  Land  Office,  dated  January  26, 1S51 

Oensral  Laio)  Office, 

January  26,  1854. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  petition 
and  accompanying  papers  of  Theresa  Dardenne,  widow  of  Abraham 
Dardenne,  praying  Congress  to  indemnify  her  for  losses  sustained  on 
account  of  an  erroneous  sale  of  lands  maAe  to  the  said  Abraham  by 
the  land  officers  at  Little  Bock,  Arkansas,  which  papers  were  re- 
ferred by  you  to  this  office  on  the  21st  inst. 

In  reply,  I  have  to  state  that  it  appears  from  the  records  of  this  of- 
fice that  Abraham  Dardenne  entered  at  the  land  office  at  Little  Rock, 
Arkansas,  on  the  30th  January,  1836,  the  north  part  of  the  northwest 
fractional  quarter  (east  of  Arkansas  river)  of  section  6,  in  township  5 
south,  of  range  9  west,  containing  43.14  acres,  per  certificate  of  pn> 
chase  No.  1133 ;  also  the  northeast  fractional  quarter  of  same  section, 
township^  and  range,  containing  169.46  acres,  per  certificate  of  pur- 
chase No.  1132 ;  that  some  time  subsequent  to  the  date  of  said  en> 
tries  it  was  discovered  that  the  same  were  illegal,  for  the  reasou  that 
the  said  tracts  of  land  were  covered  by  donation  certificate  No.  107, 
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dated  May  19,  1830,  (claim  No.  145,)  in  the  name  of  the  heirs  of 
Aaron  Hanscom,  which  claim  was  reported  to  this  office  "  to  be  good" 
by  the  special  agent  in  his  report  of  21st  November,  1837,  and,  con- 
sequently, a  patent  issued  thereon.  And  the  register  and  receiver  at 
Little  Rock,  m  a  letter  from  this  office  dated  the  30th  November,  1847, 
were  instructed  to  advise  Mr.  Dardenne  of  the  illegality  of  his  said 
entries,  in  order  that  he  might  make  application  for  the  refunding  of 
the  purchase-money  paid  thereon.  Sucn  being  the  facts  in  the  case, 
this  office  has  no  power  to  afford  relief  further  than  to  recommend  the 
return  of  the  purchase-money  paid  on  said  entries,  which,  from  the 
examination  made,  does  not  appear  ever  to  have  been  done,  and  to 
which  Mrs.  Dardenne  would  appear  to  be  entitled,  upon  application 
being  made  in  due  form. 

The  case,  as  recited  in  the  petition,  appears  to  be  one  of  peculiar 
hardship ;  and  you  have  the  warmest  wishes  of  this  office  for  the  suc- 
cess of  any  efforts  you  may  make  in  behalf  of  the  destitute  widow  and 
orphans.     The  papers  are  herewith  returned  to  you. 
Very  respectfully,  your  obedient  servant, 

JOHN  WILSON, 

Commiasumer. 

Hon.  R.  W.  Johnson, 

United  StcUes  Senate. 

The  committee  report  the  accompanying  bill,  and  recommend  its 
passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsMDABT  90, 1857.— Ordered  to  be  printed. 


Mr.  Bbodhbad  made  the  following 
REPORT. 

[To  BccompaDy  Joint  Resolution  8.  48.] 

The  Committee  of  Claims^  to  whom  was  referred  the  joint  resolution 
to  authorize  the  Secretary  of  the  Treasury  to  audit  and  settle  the  ac- 
counts of  the  contractor  for  erecting  the  United  States  marine  hospital 
at  San  Francisco  j  California,  report : 

That  they  have  examined  the  joint  resolution  and  the  following 
letter  from  the  department,  giving  the  views  of  the  Secretary  of  the 
Treasury  in  its  favor. 

The  committee  report  the  resolution  without  amendment,  and 
recommend  its  passage. 


Treasury  Department,  Fdyruary  18,  1857. 

Sir  :  I  am  requested  by  Major  Bowman  (who  ^left  hurriedly  for 
Charleston  this  morning)  to  say  to  you  that  it  would  be  almost,  if 
not  entirely,  impossible  \ox  the  committee  to  investigate  fully  during 
the  remainder  of  the  session  of  Congress  the  voluminous  details  of 
the  claim  of  C.  Horner  for  extra  work  on  the  marine  hospital  at  San 
Francisco ;  and  that  the  Secretary  approves  of  the  resolution  of  the 
Senate,  to  refer  the  matter  to  him  to  be  finally  settled  on  just  and 
equitable  principles. 

I  have  the  honor  to  be,  very  respectfulfy,  your  obedient  servant, 

S.  M.  CLARK, 
Chief  Clerk  Office  of  Construction. 
Hon.  B.  Brodhbad, 

Chairman  Committee  of  Claims,  Senate  Chamber, 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


FcBRDABT  30,  1857. — Ordered  to  be  printed. 


Mr.  Foster  made  the  following 
REPORT. 

[To  acoompanj  bill  S.  616.] 

The  CommUtee  on  Private  Land  Claims^  to  whom  was  referred  the  p^ 
tition  of  F,  A.  Underwood  and  H.  A,  Crane,  heirs  of  Jehu  Uhckr- 
woody  praying  confrmation  of  their  title  to  a  certain  tract  of  landy 
have  had  the  same  under  consideration y  and  submit  the  fottotoing 
report : 

The  petitioners  having  changed  the  prayer  of  the  petition  from  a 
confirmation  of  their  title  for  authority  to  assert  their  claim  before  the 
district  court  for  the  northern  district  of  Florida,  present  a  question 
differing  from  the  original  one  for  consideration. 

The  petitioners  claim  title  to  sixteen  thousand  acres,  being  a  square 
of  five  miles,  and  being  what  is  known  as  a  '^mill  grant"  in  the 
State  of  Florida. 

This  claim,  together  with  another  claim  for  six  hundred  acres  of 
land  for  cultivation,  was  presented  to  the  commissioners  appointed  to 
adjust  private  land  claims  in  the  then  Territory  of  Florida,  who,  on 
the  2(rtn  of  September,  1825,  rendered  the  following  decision,  viz : 

'^  The  board  find  the  above  to  be  a  valid  Spanish  concession,  the 
conditions  to  which  have  been  complied  with  ;  out  as  the  quantity  of 
land  is  undefined  by  it,  and  the  royal  title  confirming  and  ascertain- 
ing the  quantity  is  dated  after  the  24th  January,  1818,  they  report  it 
to  Congress  for  decision." 

This  decision  is  headed,  '^  Jehu  Underwood  vs.  the  United  States, 
for  six  hundred  acres  of  land."  (See  Am.  State  Papers,  Public  LandSi 
vol.  4,  p.  484.) 

But  as  the  petition  of  Jehu  Underwood  asked  for  six  hundred  acres 
for  cultivation^  and  the  concession  grants  six  hundred  acres  for  that 
purpose  to  the  petitioner,  the  above  decision,  would  not  apply  to  this 
concession,  since  they  say  '^the  quantity  of  land  is  undefined/'  and, 
therefore,  must  have  been  in  reference  to  the  "  mill  grant." 

In  December,  1826,  the  said  commissioners  made  a  report  thereon , 
(Am.  State  Papers,  Public  Lands,  vol.  4,  p.  286,)  whicn  is  headed 
"  Beport  No.  6." 

^^  Register  of  claims  derived  from  the  Spanish  government  by  writ- 
ten evidence,  undefined  in  quantity y  and  are  ascertained  to  be  valid, 
and  which  are  recommended  to  dongress  for  confirmation." 
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In  this  report,  tlie  claim  of  Jehu  Underwood  is  in  the  name  of  John 
Underwood,  and  it  shows  the  claim  to  have  been  founded  upon  a  con- 
cession dated  the  20th  day  of  May,  1805,  and  undefined  in  quantity. 

The  date  of  the  mill  ^rant  is  the  same  as  that  mentioned  in  the 
above  report,  to  wit:  the  20th  of  May,  1805,  and  is  undefined  in 
quantity  ;  whilst  the  grant  for  cultivation  is  dated  the  18th  of  May, 
1818,  and  is  for  a  dotted  quantity,  to  wit :  six  hundred  acres.  It  is 
conclusive,  therefore,  that  this  decision  and  report  is  upon  the  claim 
of  Jehu  Underwood  to  the  land  comprised  within  five  miles  square, 
that  being  the  usual  grant  for  the  erection  of  a  mill. 

There  were  two  concessions  for  the  erection  of  this  mill :  the  first, 
dated  May  20,  1805,  and  the  second  was  in  the  nature  of  a  con- 
firmation, dated  May  16,  1818.  It  is  to  this  latter  date  that  the  com- 
missioners refer  in  their  decision,  when  they  say :  "  The  royal  title 
confirming  and  ascertaining  the  quantity  is  dated  after  January  24, 
1818." 

Under  all  the  circumstances  in  this  case,  the  committee,  without 
expressing  an  opinion  upon  its  merits,  and  in  conformity  to  the  wishes 
of  the  petitioners,  report  the  accompanying  bill,  which  provides  that 
the  claimants  may  assert  their  rights  before  the  district  court  of  the 
United  States  for  the  northern  district  of  Florida. 
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SdSesaion.     J  J  No.  407. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBEVABT  20,  185T.— Ordered  to  be  printed. 

Mr.  Bknjauik  made  the  following 
REPORT. 

[To  aecompany  bill  8.  603.] 

The  Committee  on  Private  Land  Claims y  to  w7u>m  were  re/erred  Senate 
an  No.  — ,  a  bill  to  authorize  the  purchase  of  a  certain  trad  of  land 
belonging  to  Francis  Oardere^  and  the  accompanying  papers,  have 
had  the  same  under  consideration^  and  submit  thefoUounng  rqoort  : 

The  tract  of  land  in  question  is  a  small  strip  twenty-one  feet  front 
with  a  depth  of  thirty-five  arpens,  which  is  partly  enclosed  within 
the  arsenal  grounds  at  Baton  Bouge,  and  the  whole  separates  the 
grounds  of  the  United  States  used  for  arsenal  purposes. 

In  1850  said  Gardere  proposed  to  sell  to  the  government  this  strip 
of  land,  and  three  disinterested  persons  were  appointed  to  appraise 
the  same,  who,  after  stating  that  tne  land  derivea  its  value  in  a  great 
measure  from  its  contiguity  with  the  arsenal  grounds,  appraised  the 
same  at  the  sum  of  $4,000. 

A  report  was  made  to  Colonel  Craig,  of  the  Ordnance  Department, 
bj  the  officer  in  command  of  the  arsenal,  in  which  he  states  that  it 
was  desirable  and  necessary  that  the  government  of  the  United  States 
should  be  the  owner  of  this  land,  providing  the  same  could  be  pur- 
chased at  a  fair  and  reasonable  price.  In  1852  the  officer  in  command 
appointed  three  disinterested  persons  to  appraise  the  same,  who,  in  a 
report  dated  May  1,  1852,  affixed  the  fair  cash  value  thereof  at  the 
sum  of  fifteen  hundred  dollars.  This  appraisement,  together  with 
the  report  of  the  officer  in  command,  was,  by  Colonel  Craig,  commu- 
nicated to  the  Secretary  of  War,  with  a  recommendation  that  the 
land  in  question  should  be  purchased  by  the  United  States,  providing 
the  same  could  be  had  at  the  sum  of  fifteen  hundred  dollars. 

In  a  communication  from  the  Secretary  of  War  to  the  Senate  Com- 
mittee on  Private  Land  Claims,  they  were  requested  to  prepare  a  bill 
authorizing  the  purchase  of  this  land  at  the  price  recommended  by 
Colonel  Craig.  The  said  bill  was  reported  from  the  committee,  and, 
on  the  20th  of  July,  1852,  passed  the  Senate;  but,  owin^  to  the  want 
of  time,  was  not  considered  in  the  House  of  Bepresentatives. 

Since  that  time  nothing  has  been  done  in  relation  to  the  matter, 
the  United  States  in  the  meantime  having  the  possession  of  a  part  of 

Digitized  by  ^OOQlC 


2  FRANCIS   OARDERE* 

the  land,  and  the  use  of  the  remainder  in  passing  from  one  portion  oi 
the  arsenal  grounds  to  the  other. 

As  this  strip  of  land  is  necessary  to  the  arsenal  grounds,  and  as  the 
proper  officers  of  the  government  have  recommended  the  purchase  at 
a  price  named,  the  committee  hate  no  hesitation  in  reporting  back 
Ihe  hill,  with  a  recommendation  that  the  same  do  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  81, 1857.— Sabmitted  and  ordered  to  be  printed. 

Mr.  Wright  made  the  following 
REPORT. 

A  resolution  having  been  passed  by  the  Senaie  during  its  last  session^  in- 
structing^  the  Committee  on  Manufactures  to  inquire  how  far  it  would 
be  practicable  and  eocpedient  for  the  govemmeTit  to  employ  iron  as  a 
building  material  in  the  construction  of  the  various  edifices  necessary 
in  the  conduct  of  the  administration  of  its  affairs^  your  committee  beg 
leave  to  report : 

That  it  has  given  to  the  subject  a  careful  and  attentive  considera- 
tion, the  result  of  which  is  briefly  set  forth  in  the  following  report : 

In  every  civilized  country,  the  cost  of  the  public  edifices  necessary 
in  the  collection  of  customs,  in  the  administration  of  justice,  in  the 
erection  of  asylums,  hospitals,  and  other  humane  and  charitable  in- 
stitutions, barracks  for  troops,  arsenals,  residences  for  the  officers  of 
the  army  and  navy  commanding  garrisons  and  naval  stations,  as  well 
as  the  more  imposing  and  extensive  edifices  connected  with  the  execu- 
tive and  legislative  departments  of  the  government,  consumes  a  con- 
siderable portion  of  the  public  revenues. 

In  this  country,  owing  to  the  federative  form  of  the  government, 
composed,  as  it  is,  of  a  number  of  States,  soon  to  be  largely  increased, 
each  of  which  is  independent,  enacting  its  own  laws,  administering 
justice  within  its  own  limits,  providing  for  the  education  of  its  own 
youth,  and  the  dispensation  of  charity  to  its  own  poor  and  insane, 
the  cost  attendant  upon  the  construction  of  public  edifices  is  increased 
to  an  amount  that  would  be  surprising  to  those  who  have  not  given  to 
the  subject  more  than  a  cursory  examination.     Nor  is  the  estimate  of 
the  cost  of  our  public  edifices  completed  by  an  enumeration  of  the 
variety  of  objects  for  which  they  are  required  by  the  general  and  State 
governments.    Those  which  belong  to  municipal  and  other  corpora- 
tions, not  to  speak  of  the  magnificent  structures  erected  by  the  mer- 
chants of  our  great  cities,  for  the  accommodation  of  a  world-wide 
traffic,  vie  in  magnitude  and  grandeur  with  the  edifices  of  the  nation 
and  the  States. 

The  progress  of  the  country  in  improvements  of  every  kind,  and  its 
increase  in  power  and  wealth,  have  stimulated  the  popular  taste,  and 
created  a  desire  which  are  not  satisfied  with  the  simple  and  unosten- 
t;atioas  structures  which  commended  themselves  to  our  fathers.  The 
ove  of  splendor  which  our  marvelous  prosperity  has  generated  in  the 
ninds  of  the  people,  is  manifesting  itself  in  all  directions;  and  both 
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national  and  State  governments  have  been  infected  with  the  prevail- 
ing contagion. 

Were  it  the  duty  of  the  committee  to  moralize,  it  mi^ht  be  disposed 
to  censure  the  departure  of  both  government  and  individuals  from  the 
simplicity  and  economy  formerly  practised,  and  which  are  so  much  in 
harmony  with  our  republican  institutions.  But  this  is  not  our  proper 
province.  Our  business  is  to  state  facts,  and  deduce  conclusions  in 
relation  to  the  subject  with  which  the  committee  have  been  charged. 

Hitherto,  at  least  until  within  a  very  few  years,  the  public  edifices 
in  this  country,  as  well  as  in  every  other,  have  been  constructed 
mainly  of  wood,  brick,  and  stone.  The  building  stones  heretofore  in 
use  have  embr€tced  every  variety,  from  porphyry  and  marble,  to  the 
most  porous  and  crumbling  conglomerate  and  sandstone.  The  mo6t 
magnificent  temples  of  Greece  and  Italy,  those  which  have  survived 
the  influence  of  time  through  more  than  twenty  centuries,  were  built 
of  marble.  The  Coliseum  at  Bome,  and  the  Arena  at  Verona,  were 
of  travertine,  formed  of  a  deposit  of  limestone.  These  last  mentioned 
edifices  were  erected  in  the  reign  of  the  Emperor  Trajan,  and  remain 
in  a  great  measure  perfect  at  the  present  time.  In  view  of  durabilitj, 
therefore,  marble,  granite,  and  several  species  of  limestone  are  ade- 
quate to  every  necessary  purpose  ;  and  the  same  may  be  said  of  the 
brick  used  by  the  ancients,  as  is  proved  by  the  aqueducts  of  Rome, 
and  the  still  older  walls  of  several  cities  of  Asia,  built  before  the  era 
of  authentic  history. 

If  beauty  and  magnificence,  without  regard  to  cost,  were  all  that  is 
desirable,  marble  would  furnish  a  material  for  building  purposes 
superior  to  every  other.  But  the  cost  of  buildings  conatracted  of 
marble  is  too  great  to  authorize  its  adoption,  except  for  edifices  o: 
great  pretension,  in  which  magnificence  is  considered  of  more  import- 
ance than  economy.  The  red  and  yellow  sandstones,  likewise,  fur- 
nish a  very  beautiful  material  for  building  purposes,  much  less  costlj 
than  marble,  though  not  as  durable  or  susceptible  of  so  high  a  degree 
of  polish  and  ornamentation.  Indeed,  in  point  of  durability,  the 
sandstone  is  inferior  to  both  brick  and  limestone. 

To  the  employment,  however,  of  both  marble  and  sandstone  a5 
building  materials,  there  are  frequently  objections  growing  oat  of  the 
locality  where  edifices  are  to  be  erected,  which  are,  in  a  great  measure. 
inseparable.  Marble  and  the  finer  sandstones  are  rarer  in  this  coun- 
try than  any  other  of  the  materials  used  for  building  purposes.  In 
many  places  they  are  not  to  be  had,  except  by  transporting  them  such 
a  distance  as  greatly  to  increase  their  cost  beyond  all  reasonable  and 
prudent  limits ;  and  there  are  localities  where  even  limestone  and 
brick  of  a  proper  quality  are  only  to  be  had  by  bringing  them  from  ac 
inconvenient  distance.  These  considerations,  together  with  the  fact 
that  there  is  no  standard  of  cost,  owing  to  the  disparity  of  prices  for 
these  materials  at  di£ferent  points,  have  renderea*  it  desirable  thai 
some  other  material,  more  generally  accessible,  uniform  in  price,  and 
convenient  of  transportation,  should  be  found  adapted  to  the  purpose. 
Such  a  material,  it  is  now  believed,  is  furnished  in  the  iron,  spread 
in  such  profusion  throughout  the  Union. 

The  history  of  the  rise  and  development  of  iron  as  a  building  ma- 
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terlal  forms  an  interesting  page  in  the  annals  of  the  present  progress- 
ive era.  The  idea  of  a  metallic  or  iron  architecture  is  of  European 
origin  ;  but  its  development  and  adaptation  to  useful  purposes  belongs 
to  our  own  country,  where  iron  has  been  first  practically  substituted 
for  brick  and  stone ;  and,  in  the  opinion  of  the  committee,  it  is  not 
too  much  to  say  that  few  of  the  improvements  and  discoveries  of  the 
age  promise  more  important  results  than  the  substitution  of  iron  as  a 
building  material  for  the  materials  formerly  in  use. 

In  beauty,  in  durability,  in  polish,  and  susceptibility  of  ornament- 
ation, it  is  superior  to  every  other  material  except  marble.  By 
means  of  exceedingly  cheap  and  simple  inventions,  it  is  rendered,  as 
your  committee  are  informed,  completely  fire-proof;  and  the  columns, 
beams,  joists,  girders,  rafters,  together  with  the  plates  which,  in  the 
form  of  veneering,  cover  the  exterior  walls,  may  be  manufactured  in 
New  York,  Philadelphia,  Trenton,  or  elsewhere,  and  transported,  at 
a  moderate  cost,  to  the  point  where  they  are  to  be  used.  If,  as  it 
often  happens  in  this  age  of  progress  and  change,  it  should  become 
necessary  to  replace  a  building  constructed  of  iron,  by  the  erection  of 
a  larger  one,  the  iron  is  not  lost,  nor  even  greatly  depreciated  in 
value,  as  is  the  case  with  every  other  material  heretofore  in  use,  but 
may  be  removed  to  some  other  place,  and  re-erected,  without  loss,  and 
with  small  comparative  delay. 

For  a  number  of  years  past  iron  has  been  employed  as  a  material 
for  building  ships,  and  for  various  purposes,  in  connexion  with  the 
building  of  houses,  especially  in  large  cities,  both  in  Europe  and 
America.  In  England,  in  the  building  of  steamships,  it  has,  to  a 
considerable  extent,  excluded  the  use  of  timber.  Of  one  hundred  and 
fifty-three  steam-vessels  built  in  Great  Britain  during  the  year  1853, 
one  hundred  and  seventeen  were  of  iron,  and  during  the  same  period 
eight  sailing  vessels  were  constructed  of  the  same  material.  The 
^^  Three  Bells,"  so  celebrated  on  account  of  the  humanity,  gallantry, 
and  self-sacrificing  spirit  displayed  by  her  captain  and  crew  in  stand- 
ing by  and  rescuing  the  passengers  of  the  ill-fated  ''San  Francisco" 
in  their  perilous  extremity,  was  an  iron  sailing  vessel,  built  on  the 
Clyde: 

The  committee  have  seen  no  accurate  statement  of  the  number  of 
iron  vessels  built  in  England  in  the  years  1854,  1855,  and  1856,  but 
understand  the  number  was  very  large. 

The  attention  of  the  government,  as  well  as  of  the  most  intelligent 
engineers  and  architects,  has  long  been  directed  to  the  application  of 
iron  in  the  construction  of  buildings  ;  but  in  the  use  of  a  new  mate- 
lial  many  difficulties  must  be  encountered  and  overcome.  Iron  is  of 
two  kinds,  cast  and  wrought.  Cast-iron  is  adapted,  by  its  nature,  to 
resist  a  crushing  force,  while  wrought-iron  is  fitted  to  resist  a  tensile 
strain.  Hence,  the  latter  should  be  employed  exclusively  for  beams, 
girders,  tie-rods,  anchors,  &c.,  while  cast-iron  should  be  used  for 
columns  and  walls.  In  the  infancy  of  iron  constructions,  cast-iron 
was  employed  for  beams  and  girders,  and  failed,  from  its  natural  un- 
fitness for  the  purpose  to  which  it  was  applied,  and  a  prejudice  was 
thus  created  against  its  use.  When  the  researches  and  experiments 
of  Stephenson,  Hodgkinson,  and  Fairbairn,  in  reference  to  the  great 
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tubular  bridge  over  the  Menai  Straits,  had  fully  developed  the  appro* 
priate  provinces  of  cast  and  wrought-iron,  and  when  the  successful 
erection  of  that  bridge,  followed  by  the  magnificent  Crystal  Palaces 
in  London  and  New  York,  had  demonstrated  the  perfect  adaptability 
and  security  of  iron  for  building  purposes,  it  only  remained  to  remove 
a  few  mechanical  diificulties  in  order  to  secure  the  general  use  of  iron 
in  all  first-class  structures.  It  is  to  the  credit  of  the  engineers  and 
mechanics  of  this  country  that  these  difficulties  have  been  overcome, 
mainly  by  their  ingenuity  and  perseverance. 

Wrought-iron  beams  of  sufficient  strength  and  size  for  the  largest 
public  buildings  are  now  rolled  solid  at  the  works  of  the  Trenton 
Iron  Company,  at  Trenton,  New  Jersey,  and  have  been  used  with 
great  economy  and  the  most  entire  success  in  all  the  public  buildings 
erected  within  the  last  three  years  by  the  government.  The  merit  of 
their  application  is  chiefly  due  to  the  present  Secretary  of  the  Treasury, 
and  to  the  careful  experiments  of  Captain  A.  H.  Bowman  and  Cap 
tain  M.  C.  Meigs,  United  States  engineers  in  charge  of  the  public 
buildings.  The  successful  issue  of  their  application,  in  point  of  econo- 
my and  strength,  is  so  decided,  that  not  only  all  the  public  buildings, 
but  a  still  larger  number  of  private  structures,  have  been  made  fi^^ 
proof  by  their  use,  and  the  application  of  light  segmental  arches  of 
orick,  as  may  be  seen  in  the  Treasury  extension  or  rost  Office  exten- 
sion in  the  city  of  Washington. 

The  use  of  cast-iron  for  columns  presents  no  difficulty.  Long  ex- 
perience has  demonstrated  its  economy  and  value,  and  it  is  difficalt 
to  find  a  public  or  private  building  of  any  magnitude  in  which  it  is 
not  employed.  Cast-iron  has,  also,  been  used  extensively  for  the 
fronts  of  buildings  in  the  large  cities,  with  great  success,  so  far  ss 
beauty  and  economy  are  concerned.  The  merit  of  its  application  in 
this  way  is  due  chiefly  to  James  Bogardus,  an  ingenious  mechanic  of 
the  city  of  New  York.  While  the  committee  bear  willing  testimooj 
to  the  extent  and  facility  with  which  cast-iron  has  been  employed  f'>r 
fronts,  they  are  compelled  to  say  that,  so  far  as  they  are  informed,  ^o 
building  has  been  built  entirely  of  iron,  on  such  principles  as  to 
avoid  all  the  difficulties  of  the  construction,  and  to  secure  all  the  ad- 
vantages of  being  fire-proof,  equable  in  temperature,  and  rigid  in  all 
its  details. 

The  present  Secretary  of  the  Treasury,  Mr.  Guthrie,  aided  by  the 
experience  and  scientific  skill  of  the  distinguished  architect  and  en- 
gineer at  the  head  of  the  Bureau  of  Construction,  has  practically  i^ 
menstrated,  not  only  that  large  quantities  of  iron  in  the  shape  of 
columns^  beams,  stays,  joists,  girders,  rafters,  floors,  cornices,  sash, 
&c.,  &c.,  may  be  employed  with  advantage  for  these  purposes,  but 
with  equal  advantage  in  the  construction  of  the  exterior  and  interior 
walls  of  the  edifices. 

By  a  cheap,  simple,  and  convenient  process  lately  invented,  and  br 
means  of  which  the  columns,  beams,  &c.,  are  embedded  in  clay,  pis' 
or  some  other  non-conductor  of  heat,  they  are  completely  isolated,  and 
no  longer  liable  to  the  ejcpansion  which  rendered  iron  next  to  useless 
as  a  building  material.  Taking  advantage  of  this  invention,  which, 
as  above  stated,  is  both  simple  and  cheap,  your  committee  are  informed 
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that  the  Secretary  of  the  Treasury  has  lately  contracted  for  the  erec- 
tion of  the  marine  hospital  at  New  Orleans  wholly  of  iron.  In  the 
proposals  issued  by  the  Secretary  for  bids  for  the  erection  of  this  edi- 
fice, iron  was  brought  into  competition  with  brick ;  and  the  result 
discloses  the  fact  that  an  entire  iron  building,  completely  fire  and 
lightning  proof,  with  a  beautiful  and  elegant  external  iron  veneering, 
resembling  in  appearance  the  marble  yeneering  or  facing  of  the 
Capitol  extension,  may  be  erected  in  many  localities  cheaper  than  an 
edifice  of  common  brick. 

By  the  process  above  referred  to,  not  only  are  the  columns,  beams, 
and  iron  frame-work  composing  the  building  isolated  and  secured 
against  the  effects  of  expansion,  but,  by  the  insertion  of  clay  blocks, 
or  pise,  in  the  space  between  the  outward  and  inward  facings  of  the 
walls,  the  temperature  of  the  building  is  comparatively  equable  and 
moderate  during  both  the  heat  of  summer  and  the  frost  of  winter. 
The  clay,  pife,  or  other  non-conducting  substance  which  constitutes 
the  walls,  and  by  filling  the  space  between  the  outward  and  inward 
facings,  prevents,  alike,  the  penetration  of  heat  and  cold — thus  serv- 
ing the  double  purpose  of  rendering  the  building  fire-proof  by  embed- 
ding and  isolating  the  iron  frame-work  by  means  of  the  non-conduct- 
ing substance  which  surrounds  it,  and  of  correcting  the  extremes  of 
temperature  to  which  the  iron  building  would  be  liable  in  the  absence 
of  the  material  of  which  the  walls  are  composed. 

Prom  what  has  been  stated,  it  will  be  seen  that  iron  may  be  largely 
employed  in  connexion  with  the  building  purposes  of  the  government. 
The  advantages  of  iron,  as  a  substitute  for  most  of  the  building  mate- 
rials heretofore  in  use,  are  obvious,  especially  as  there  is  reason  to 
believe  that  buildings  constructed  of  iron  may,  by  means  of  the  in- 
ventions to  which  reference  has  been  made,  be  rendered,  in  a  great 
measure,  fire-proof.  The  advantages  of  the  iron  building  consist  in 
the  uniformity  of  the  cost  of  the  material ;  the  facility  and  economy 
with  which  it  may  be  put  up,  taken  down,  conveyed  to  another  place 
and  reconstructed ;  in  the  fact  that,  in  the  event  of  confiagration,  the 
material  is  not  destroyed,  nor  even  depreciated  in  value  to  any  great 
extent.  The  iron,  such  of  it  as  has  been  warped  or  otherwise  injured 
by  contact  with  the  fire,  may  be  recast,  and  the  edifice  reconstructed 
with  the  same  materials.  This  is  not  the  case  with  marble,  granite, 
brick,  sandstone,  or  wood ;  all  of  which  are,  in  a  great  measure^  de- 
stroyed and  rendered  worthless  from  the  effect  of  a  confiagration. 

In  many  places  where  buildings  are  required  for  the  convenience  of 
the  public  service,  neither  brick  nor  the  ordinary  building  stones  can 
be  had  unless  at  an  expense  which  transcends  all  prudential  limits. 
Under  such  circumstances,  iron  is  especially  available,  inasmuch  as 
the  frame-work  of  a  building  of  any  dimensions  may  be  cast  on  the 
seaboard,  and  transported  at  a  comparatively  moderate  cost  to  any  de- 
sirable point.  Another  advantage  arising  from  the  adoption  of  iron 
as  a  building  material  is,  that  the  cost  is  ascertainable  in  advance. 
This,  in  the  estimation  of  the  committee,  is  no  small  advantage. 
Heretofore,  it  has  been  a  well-founded  source  of  complaint  that  no 
estimate  of  a  reliable  character  could  be  obtained  of  the  cost  of  any 
building  which  the  convenience  of  the  government  required  it  to  erect. 
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In  many  instances  the  first  estimate  of  the  cost  of  a  building  has  not 
amounted  to  one- third  of  the  sum  required  for  its  completion.  TWs 
was  principally  owing  to  the  fact  that  the  materials  of  which  build- 
ings have  been  heretofore  constructed  formed  but  a  very  small  part  of 
the  whole  cost.  It  is  in  the  labor  of  preparing  these  materials,  espe- 
cially where  they  were  ornate  in  design,  and  of  elaborate  workman- 
ship, that  the  cost  was  made  to  consist.  Besides  this,  diligence  is  not 
generally  a  characteristic  of  laborers  employed  by  the  government, 
nor  is  the  account  of  the  time  during  which  they  are  engaged  gnscepti- 
ble  of  rigid  verification  by  the  accounting  officers.  The  pay-roll  l« 
the  original  voucher,  and  is  not  always  kept  in  such  a  manner  astj 
render  it  certain  that  the  government  has  not  paid  for  more  days' 
work  than  there  was  work  done.  In  this,  at  least,  partially  conaist^ 
the  reason  why  estimates  have  heretofore  proved  so  fallacious. 

But,  in  edifices  constructed  of  iron,  the  cost  of  the  material  is  tfe 
principal  one,  and  this  cost  is  uniform  throughout  the  country.  The 
iron  can  be  purchased  at  so  much  per  pound,  manufactured  into  col- 
umns, beams,  girders,  joists,  &c.^  each  piece,  no  matter  how  great  or 
how  small,  ready  to  occupy  the  place  in  the  edifice  for  which  it  wie 
intended.  The  elaborately  carved  capitals,  cornices,  &c.,  desi^n^d 
for  show,  as  well  as  the  columns,  beams,  and  stays,  to  be  covered  by 
piscy  or  some  other  non-conducting  substance,  by  which  they  are  to  k 
insulated  and  protected  against  the  influence  of  heat,  have  their  fixe^i 
price,  which  can  be  ascertained  as  well  before  the  building  is  hep^ 
as  after  it  is  finished.  In  an  edifice  constructed  of  iron,  each  colamn. 
beam,  and  tie  is  prepared  for  its  own  particular  place,  and  is  ready  t) 
be  put  into  it  as  soon  as  it  is  taken  from  the  mould.  There  is,  there- 
fore, comparatively  little  labor  necessary  in  the  erection  of  an  m 
building,  and  the  consequence  is  that  an  estimate  of  the  cost  of  sQcb 
a  building  may  be  furnished  with  reasonable  accuracy  in  advance. 

Another  advantage  to  be  derived  from  the  employment  of  iron  as* 
building  material  is  the  abundance  in  which  it  is  almost  everywhere 
found.  In  many  portions  of  the  country,  while  none  of  the  stone? 
usually  employed  for  building  purposes  are  to  be  had,  and  the  matt- 
rial  for  brick  is  equally  inaccessible,  iron  ore  either  abounds  or  is 
within  convenient  reach.  This  is  an  advantage  which  will  become 
more  obvious,  as  the  ores  which  are  at  present  sent  unwrought  a^ 
brought  into  demand  by  the  extension  of  railroads  and  other  avenue 
of  communication  ;  for  as  soon  as  a  way  is  opened  from  the  localities 
where  these  ores  are  found  to  a  market,  furnaces  and  foundries  wilU< 
erected  to  convert  them  into  materials  for  building  and  other  par* 
poses  probably  now  unthought  of. 

But  there  is  another  consideration  suggested  by  the  application  ot 
iron  to  building  purposes  which  should  not  be  overlooked.  It  is  it> 
efiect  upon  the  production  and  consumption  of  this  great  American 
staple.  It  is  well  understopd^at  the  effect  of  any  extraordinary  de- 
mand for  iron  has  a  tendeticy  to  increase  its  price,  and  thus  opei^te 
as  a  protection,  to  some  extent,  against  the  competition  of  the  foreiC; 
manufacturer.  It  is,  also,  the  opinion  of  many  of  the  moet  intelH 
gent  of  the  manufacturers  of  this  country,  that  any  very  consideraVt 
permanent  increase  of  the  demand  for  iron  will  gradually  exhaust  tbe 
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capacity  of  Great  Britain  to  produce  it  at  rates  as  low  as  formerly,  in 
consequence  of  the  rise  which  has  taken  place  in  the  wages  of  labor, 
and  the  increasing  difficulty  of  procuring  a  supply  of  the  raw  material 
under  circumstances  as  favorable  as  heretofore  to  cheap  production. 
Mr.  A.  S.  Hewitt,  one  of  the  most  distinguished  ironmasters  of  the 
country,  says,  in  a  lectufe  delivered  by  him  before  the  "  Geographical 
and  Statistical  Society  of  New  York,"  on  the  statistics  and  geography 
of  the  iron  trade,  that  *'the  enormous  increase  in  the  make  (of  iron) 
of  Great  Britain,  within  the  last  three  years,  has  had  the  effect  to 
double  the  price  of  coal  and  iron-stone,  and  that  the  advance  in  the 
wages  of  labor  has  been  very  decided.  In  other  words,  (he  says,) 
owing  to  the  increased  pressure  for  coal,  and  ore,  and  labor,  it  has 
cost  much  more  per  ton  to  make  three  and  a  half  millions  of  tons  last 
year,  than  it  cost  per  ton  to  make  two  millions  of  tons  eight  years 
ago." 

He  also  states,  in  the  same  lecture,  that  a  point  will  be  reached  at 
a  period,  in  his  judgment  not  very  remote,  when  England  will  no 
longer  be  able  to  supply  the  demand  of  foreign  countries  for  this  most 
necessary  article  of  comfort,  the  consumption  of  which  he  considers  as 
the  standard  by  which  the  progress  of  civilization  is  measured.  The 
increase  of  the  production  of  iron  in  Great  Britain,  since  1818,  is  ex- 
hibited by  the  following  table : 

Tbnt. 

In  1818  the  whole  product  was  estimated  at 300,000 

In  1820,  (Mushet) do do 400,000 

In  1823,  (official) do do 452,066 

In  1825 do do 581,367 

In  1830 do do 678,417 

In  1836 do do 1,000,000 

In  1839 do do 1,248,781 

In  1840 do do 1,396,400 

In  1845 do do 1,512,500 

In  1847,  (official).-. do do 1,999,608 

In  1852 do do 2,701,000 

In  1854 do do 3,585,906 

In  making  this  quantity  of  iron,  five  hundred  and  ninety-nine  fur- 
naces, averaging  six  thousand  tons  each  per  annum,  were  employed. 

The  subjoined  table  shoWs  the  production  of  the  United  States 
during  the  last  forty-five  years: 

Tbru. 

In  1810  the  whole  product  was ....•  54,000 

In  1820,  in  consequence  of  a  great  commercial  crisis, 

it  fell  to 20,000 

In  1828  it  had  risen  to 130,000 

In  1829 do 142,000 

In  1830 do 165,000 

In  1831 do 191,000 

In  1832 do 200,000 

In  1840 do 315,000 
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«    Ton. 

In  1842,  under  the  compromise  tariflf^  it  was 230,000 

In  1846,  by  Mr.  Walker's  estimate 766,000 

In  1848 do do 800,000 

In  1849  it  fell  to 650,000 

In  1850,  according  to  census / 564,755 

In  1853  it  fell  to 500,000 

In  1855 1,000,000 

From  the  above  table  it  will  foe  seen  that  the  production  of  iron  in 
this  country  in  1865  was  the  same  as  that  of  Great  Britain  in  1836; 
and,  if  we  should  increase  for  the  next  twenty  years,  as  England  has 
done  for  the  past  twenty,  our  annual  production  will  be,  at  the  end  of 
that  time,  viz:  1876,  3,600,000  tons,  worth  in  pigs,  bars,  and  plate, 
1175,000,000. 

But  instead  of  increasing  in  the  same  ratio  as  England  during  the 
period  referred  to,  there  is  reason  to  believe  that  the  rate  of  increase 
will  be  accelerated. 

During  the  last  fifty  years,  the  ratio  of  increase  in  the  amount  of 
production  in  G-reat  Britain  has  been  a  constantly  accelerated  one. 
jBetween  1806  and  1824,  the  amount  of  production  was  doubled — that 
is  to  say,  in  18  years.  In  1836,  a  period  of  12  years,  it  had  donbled; 
in  1847,  11  years  afterwards,  it  had  doubled  again ;  and  in  the  8 
years  following,  to  wit,  from  1847  to  1855,  it  had  increased  from 
2,000,000  tons  per  annum,  to  3,500,000,  at  which  rate  it  would  have 
been  doubled  in  ten  years. 

But,  by  reference  to  the  foregoing  table,  it  will  be  seen  that  the 
ratio  of  increase  in  the  United  States  has,  for  the  last  few  years,  been 
greater  than  in  England ;  and  when  we  consider  the  various  new 
uses  of  iron,  and  the  development  which  from  day  to  day  ia  made 
of  it«  adaptation  to  objects  heretofore  unthought  of,  we  are  led  irre- 
sistibly to  the  conclusion  that  the  increase  of  its  production  in  the 
future  must  be  greater  than  in  the  past. 

Without  referring  to  the  employment  of  iron  as  a  substitute  for 
brick  and  stone  as  a  building  material,  the  committee  would  call  at- 
tention to  the  amount  of  it  used  by  the  Treasury  Department  in  the 
construction  of  the  public  buildings  connected  with  its  administration, 
in  the  shape  of  columns,  beams,  joists,  girders,  frames  for  doors  and 
windows,  rafters,  floors,  sash,  &c.j  &c. 

The  following  letter  from  Captain  A.  H.  Bowman,  eneineer  in 
chief  of  the  department,  exhibits  the  amount  used  for  the  above  pui^ 
poses  within  the  last  four  years : 

Trbasurt  Dkpartmbnt,  January  31, 1857. 

Sir  :  In  compliance  with  your  request,  I  have  the  honor  to  report 
that  the  number  of  pounds  of  iron  used  in  the  construction  of  public 
buildings  under  this  department,  so  fitr  as  its  archives  show,  is 
19,653,994  pounds.  This  quantity  does  not  cover  the  iron  purchased 
in  the  vicinity  of  the  more  distant  works,  as  no  details  of  it  exist  in 
this  department;  but  it  is  believed,  if  these  could  be  accurately  ascer- 
tained, this  quantity  would  be  increased  from  one-third  to  one-half. 

The  above  figures  can  only  be  taken  as  an  approximation  to  the 
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actual  quantity  used,  and  mnch  care  has  been  taken  in  searching  the 
details  to  keep  within  the  amount.  It  will  be  entirely  safe  to  esti* 
mate  this  quantity  as  having  been  actually  used. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

A.  H.  BOWMAN, 
tlngxTieer  in  chief  Treasury  DepartmemJt^ 

When  it  is  considered  how  small  a  portion  of  the  edifices  of  the  gov- 
ernment are  erected  under  the  supervision  of  the  Treasury  Depart- 
ment, the  amount  of  iron  that  may  be  advantageously  employed  by 
the  general,  state,  and  municipal  governments  in  the  construction  of 
the  variety  of  buildings  necessary  in  the  conduct  of  their  diversified 
affairs,  becomes  obvious  from  a  glance  at  the  statement  contained  in 
Captain  Bowman's  letter. 

With  the  prospect  of  so  large  an  increase  in  the  consumption  of 
iron,  taken  in  connexion  with  the  prolusion  in  which  iron-ore,  coal, 
limestone,  and  every  ingredient  employed  in  its  manufacture,  are 
found  in  every  portion  of  the  United  States,  it  is  difficult  to  fix  limits 
to  the  amount,  which  experience  will  not  overstep. 

The  amount  of  iron  manufactured  in  the  country  during  the  year 
ending  the  Ist  of  January,  1853,  according  to  the  report  of  the  Secre- 
tary of  the  Treasury,  did  not  exceed  500,000  tons ;  yet,  in  the  course 
of  the  next  three  years,  it  amounted  to  1,000,000  tons.  With  such  a 
ratio  of  increase,  what  will  be  the  amount  of  production  fifty  years 
hence?  The  figures  in  which  the  production  of  that  time  would  be 
be  summed  up,  provided  the  present  ratio  of  increase  should  continue, 
would  be  almost  astounding.  Yet  there  is  far  more  reason  in  the  ex- 
isting state  of  things,  as  well  as  in  the  prospect  of  the  future,  to  con- 
clude that  the  ratio  will  be  accelerated,  than  that  it  will  be  retarded. 

But,  without  speculating  in  regard  to  the  future,  the  committee 
feel  satisfied  that  the  employment  of  iron  for  building  purposes  by 
the  government,  whether  it  be  wholly  substituted  for  brick  and  stone, 
or  only  partially  used  in  the  form  of  joists,  girders,  beams,  frames, 
rafters,  floors,  sash,  stays,  and  other  detached  portions  of  the  public 
edifices  hereafter  to  be  erected,  and  for  which  its  superiority  to  every 
other  material  has  been  fully  demonstrated,  must  give  an  impulse  to 
the  iron  trade  which  will  largely  increase  the  production,  and  at  the 
same  time  promote  the  prosperity  of  this  important  branch  of  Amer 
ican  industry.  The  example  of  the  general  government  in  employinf 
iron  will  be  followed  by  the  state  and  municipal  governments,  am 
operate  as  a  consistent,  legitimate,  and  permanent  protection  to  those 
whose  business  has  been  heretofore  subject  to  numerous  fluctuations, 
occasioned  by  frequent  changes  in  our  revenue  laws,  and  constant 
competition  from  a  rival  whose  skill  was  perfect,  and  who  enjoyed, 
besiaes,  the  advantages  of  cheap  labor  and  cheap  capital.  ^  But  the 
increased  consumption  of  iron,  owing  to  the  new  uses  to  which  it  has 
been  applied,  and  especially  to  its  employment  as  a  building  material, 
has,  in  connexion  with  other  causes,  neutralized  to  some  extent  the 
advantages  heretofore  possessed  by  the  British  over  the  American 
manufacturer.  The  employment  of  iron  for  the  purposes  referred  to, 
and  the  consequent  increase  in  its  consumption,  affords  a  kind  of  pro- 
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tection  to  the  iron  interest,  to  which  no  one  can  object,  and  which 

{promises  to  become  more  effectaal  and  moro  permanent  than  thelegis- 
ative  protection  which  has  been  so  often  sought  in  vain.  The  large 
increase  in  the  production  of  iron,  during  the  few  last  years,  is  a  sub- 
ject of  congratulation.  Next  to  her  vast  commerce,  it  was  to  her 
manufactures  and  trade  in  iron  that  the  marvelous  prosperity  of 
Great  Britain  is  owing.  For  the  last  twenty-five  years  the  world 
has  looked  almost  wholly  to  her  for  a  supply  of  this  indispensable 
product  of  her  industry.  But,  in  the  time  to  come,  there  is  no  reasoc 
m  the  nature  of  things  why  we  should  not  free  ourselves  from  on: 
dependence  upon  foreign  countries,  and  England  in  particular,  for  so 
large  a  part  of  the  iron  which  we  consume.  Not  only  may  we  shake 
off  this  degrading  dependence,  but,  by  judicious  legislation  and  prac- 
tical encouragement  of  this  branch  of  our  industry,  become  ere  lone 
the  competitor  of  England  in  the  markets  of  other  countries.  In  poia: 
of  production,  we  are  now  only  second  to  England  amongst  the  na- 
tions. The  subjoined  table  exhibits  the  amount  of  iron  prodooedii 
each  of  the  following  countries : 

Ton. 

England,  1855 3,585.?*^ 

France,  1855,  (estimated) 650  »H 

Belgium,  1855' 255,'>' 

Russia,  1849,  (estimated  in  1855  at  300,000  tons) 19l,4fc 

Sweden,  1850  (estimated  in  1855  at  157,000  tons) 124,1?.' 

Norway,  1855 22.> 

Austria,  1847  (estimated  in  1855  at  200,000  tons) lC5,r 

Prussia 400," 

Balance  of  Germany 200j  > 

Elba  and  Italy 72' • 

Spain 2IJ" 

Denmark  and  balance  of  Europe SO."- 

United  States,  1855 1,000,*? 

Total  production 6,889;*^ 

The  following  table  shows  the  amount  of  iron,  domestic  and  foreici 
consumed  in  the  United  States  in  1840, 1850,  and  1855,  respectirelj 

Total  amount  in  value  of  pig  iron,  castings,  wrought  iron,  aai 
manufactures  of  wrought  iron,  produced  in  the  United  States  in— 

1840 |29,909,lfl 

1850 60,485,65} 

1856 78,406,53 

Consumption  of  domestic  iron  and  the  manufactures  thereof  in  tb 
United  States  in — 

1840 |28,80f:j!J 

1860 68,574,SS 

1866 14,m^ 
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Home  consumption  of  foreign  importations  of  iron,  and  manufac- 
tures of  iron  and  steel,  and  cast-shear  and  German  steel,  in — 

1840 17,088,739 

1850 17,524,459 

1855 23,945,274 

Total  consumption  of  foreign  and  domestic  iron,  and  manufactures 
of  iron  and  steel ;  also  cast-snear  and  G-erman  steel,  in  the  United 
States  in — 

1840 135,893,446 

1850 76,098,792 

1855 98,596,304 

In  conclusion,  the  committee  heg  leave  to  remark  that  the  applica- 
tion of  iron,  even  for  partial  purposes  connected  with  the  erection  of 
our  puhlic  edifices  of  various  kinds,  has  been  made  with  entire  suc- 
cess, 80  far  as  regards  strength,  economy,  and  durability,  and  is  a 
most  important  step  in  developing  this  branch  of  our  national  indus- 
try, and  putting  it  on  a  permanent  basis,  provided  its  future  growth 
is  not  impeded  by  any  partial  legislation  to  its  disadvantage.  That 
there  is  reason,  moreover,  to  believe  that  iron  may  not  only  be  advan- 
tageously employed  for  partial  purposes,  but  as  a  material  out  of  which 
the  entire  edifice  may  be  constructed.  If  this  expectation  should  be 
realized,  as  it  promises  to  be,  the  consumption  of  iron  will  be  very 
largely  increased ;  and,  in  that  event,  owing  to  the  possession  in  inex- 
haustible quantities  of  all  the  materials  for  the  manufacture  of  iron, 
the  United  States  will  become  the  largest  producer  among  the  nations 
of  the  earth,  of  this  material,  indispensable  alike  for  peace  or  war, 
and  at  some  future  day  exporting  it  more  largely  than  it  now  imports 
it  from  abroad;  a  result  which  the  committee  see  no  reason  to  doubt. 
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3d  Session.      J  )  No.  409. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FxBBUAKT  23,  1857. — Ordered  to  be  printed. 


^Mr.  Clay  made  the  following 
REPORT. 

|To  accompany  bill  H.  B.  533.] 

The  Committee  on  Pensions,  to  whom  was  re/erred  a  biU  from  the 
House  of  RepresentcUives  entitled  '^An  act  directing  the  pension  due 
James  Huey,  deceased,  and  Jane  Huey,  his  widow,  deceased,  to  he 
paid  to  their  sole  heir,  Alexander  B.  Huey,  of  Oeorgia,'*  have  had 
the  same  under  consideration,  and  submit  the  following  report : 

That  it  appears  clear  that  he  never  was  entitled  to  a  pension  under 
any  existing  law  daring  his  life,  (he  died  in  1836,)  nor  was  Jane 
Huey,  his  widow,  (who  died  December  23,  1841,)  entitled  to  a  pen- 
sion under  existing  laws  at  that  period.  Their  claims,  if  they  had 
any,  demanded  special  legislation  by  Congress,  and  ceased  to  exist  with  • 
their  demise.  And  after  a  lapse  of  twenty-one  years  since  the  death 
of  James  Huey,  his  heirs  cannot  assert  an  e<]^uitable  claim  for  a  pen- 
sion which  is  clearly  shown  never  existed  prior  to  his  death.  Tour 
committee,  therefore,  recommend  the  adoption  of  the  following  reso- 
lution : 

Resolved,  That  said  bill  from  the  House  of  Representatives  (No. 
533)  be  indefinitely  postponed. 
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idSeaaim.     \  \  No.  410. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


nskUABT  23,  1867.— Ordered  to  be  printed. 


Mr.  BmrjAimi  made  the  following 
REPORT. 

[To  accompany  bill  S.  628.] 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
*^  memorial  of  Joseph  Menard,  praying  to  he  aUotaed  to  relocate  cer- 
tain warrants  for  land  granted  to  the  late  Marquis  de  Lafayette,  of 
which  he  is  the  assignee,"  have  had  the  same  under  consideration^ 
and  submit  the  following  report : 

These  warrants  were  issued  under  the  act  of  Congress  of  1803  bj 
the  Secretary  of  War,  and  located  under  the  act  approved  March  27, 
1804. 

The  location  of  warrants  number  three,  four^  and  five  was  found  to 
be  upon  lands  owned  by  private  claimants,  their  title  to  which  was 
subsequently  confirmed.  These  locations,  therefore,  were  cancelled 
by  the  General  Land  Office. 

Subsequent  to  such  location,  the  interest  of  the  Marquis  de  Lafayette 
to  the  warrants  in  question  was  assigned  to  third  parties.  There 
being  no  authority  to  relocate  the  said  warrants  under  the  act  of 
1804,  after  their  first  location  had  been  cancelled,  the  legal  holders  of 
said  warrants  made  application  to  Congress,  who,  by  an  act  approved 
February  26,  1845,  authorized  the  relocation  of  said  warrants — three, 
four,  and  five — upon  any  of  the  unappropriated  public  lands  within 
tbe  State  of  Louisiana.  Under  this  latter  act  of  Congress  the  said 
warrants  were  re-located,  and  upon  application  for  a  patent,  the  loca- 
tions under  two  of  said  warrants,  to  wit^  numbers  four  and  five,  were 
cancelled  by  the  Commissioner  of  the  General  Land  Office,  on  the 
ground  that  the  lands  located  were  covered  by  live  oak  timber,  and 
was  therefore  not  subject  to  location. 

Tbe  petitioner,  yielding  to  the  decision  of  the  Commissioner,  now 
asks  that,  since  the  locations  under  these  warrants  have  been  twice  set 
aside  and  cancelled,  he  may  be  permitted  to  relocate  the  said  war- 
rants, numbered  four  and  five,  upon  any  of  the  public  lands  of  the 
United  States. 

Tbe  act  of  1845  would  be  ample  enough  to  authorize  a  relocation 
witbin  the  State  of  Louisiana ;  but  owing  to  the  fact  that  nearly  all  of 
tbe  lands  in  said  State  have  either  been  disposed  of  by  the  United 
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States,  or  are  covered  by  private  claims,  the  right,  therefore,  to  re- 
locate under  said  act  would  be  of  no  great  value  to  the  claimant. 

The  committee  are  of  opinion  that  justice  to  the  petitioner  requires 
the  passage  of  an  amendatory  act,  giving  him  the  right  to  relocate 
said  warrants  upon  any  of  the  public  lands  subject  to  sale  at  pri?ate 
tntry ;  they  therefore  report  the  accompanying  bill,  and  recommend 
its  passage. 
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3d  Session.     \  }  No.  411. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FnauAET  34, 1857.— Sabmitted,  oontidered,  afrreed  to,  and  orderad  to  be  printed. 


Mr.  Halb  made  the  following 

REPORT. 

The  Oommittee  on  Revolutionary  Claims^  to  whom  was  rtferred  ihjs 
peUtion  o/NcUhanid  P.  Swan^  report: 

That  the  petitioner,  supposing  all  the  statements  and  allegations 
in  the  petition  to  he  true  and  fiilly  proved,  discloses  no  such  state  of 
facts  as  has  ever  heen  recognized  hy  the  government  as  furnishing  a 
valid  claim  for  relief.  They  therefore  recommend  the  passage  of  the 
following  resolution : 

Resolved^  That  the  petitioner  is  entitled  to  no  relief  from  the  gov- 
ernment. 
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3d  Session,      )  (  No.  412. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Februart  24,  ISoT.-^Submitted,  considered,  agreed  to,  and  ordered  to  be  printed. 


Mr.  Hale  made  the  following 
REPORT. 

The  Committee  on  Sevolutionary  Claims,  to  wliom  was  re/erred  the  me* 
mortal  of  the  heirs  of  Daniel  Trueheart,  asking  to  be  indemnified  for 
tlie  loss  of  property  during  the  revolution^  have  examined  the  same^ 
and  submit  the  following  report : 

This  claim  was  first  presented  to  the  Senate,  by  petition,  at  the 
second  session  of  the  25th  Congress.  A  motion  to  discharge  the  com- 
mittee was  laid  on  the  table,  and  leave  to  withdraw  was  given  to  the 
petitioner.  The  petition  was  then  presented,  the  same  session,  in  the 
House  of  Representatives,  and  referred  ;  the  committee  reported  that 
they  be  discharged,  and  the  report  was  laid  on  the  table.  The  peti- 
tion was  again  presented  in  the  House  of  Representatives  the  third 
session  of  the  same  Congress,  referred,  and  the  committee  discharged. 
The  petition  was  again  presented  at  the  first  session  of  the  26th  Con- 
gress, but  no  report  was  made.  It  was  again  presented  in  the  House 
of  Representatives  at  the  second  session  of  the  27th  Congress,  referred, 
and  the  following  report  was  made,  and  laid  upon  the  taMe. 

In  thb  House  of  Representatives,  August  20,  1842. 

Mr.  Matnard,  from  the  Committee  on  Revolutionary  Claims,  made 

the  following  report: 

^he  Committee  on  Revolutionary  Claims ,  to  whom  was  re/erred  the  pe- 
tition of  Daniel  Trueheartj  report : 

That  the  petitioner  asks  payment  for  buildings  destroyed  by  the 
3nemy  in  the  revolutionary  war,  on  the  ground  that  those  buildings 
i^ere  occupied  for  military  purposes.  The  committee  have  come  to 
:\xe  conclusion  that  claims  of  this  class  ought  not  to  be  allowed.  For 
;lieir  views  upon  this  subject,  they  refer  to  a  report  made  at  the 
^resent  session  upon  the  petition  of  Samuel  Youngs. 

The  committee  recommend  that  the  prayer  of  the  petitioner  be  re- 
BOted* 
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At  the  third  session  of  the  27th  Congress  this  petition  was  again 
presented  in  tho  Senate,  referred,  and  no  report  was  made  upon  it. 

At  the  first  session  of  tlie  28th  Congress  this  petition  was  a;:aiii 
presented  in  the  Senate,  referred,  and  the  following  report  was  made, 
viz: 

In  Senate  op  the  United  Spates,  January  15, 1844. 

Mr.  Jaunaqin  macle  the  following  report : 

The  Comviitiee  on  Revolutionary  Claims^  to  whom  was  referred  Ik 
memoinal  of  the  heirs  of  Daniel  Trueheartj  to  be  indemnified  for  ik 
loss  of  properly  destroyed  by  the  enemy  during  the  revoliUionarq  mr, 
report : 

That  they  have  given  the  memorial,  and  the  documents  accompany- 
ing it,  a  careful  examination  ;  but,  from  the  conclusions  arrived  atbj 
the  committee,  it  is  unnecessary  to  state  the  allegations  containcl in 
the  memorial,  or  to  inquire  how  far  they  are  sustained  by  pn»^A 
which,  it  may  not  be  amiss  to  state,  do  not  make  out  a  case  propt' 
for  the  action  of  Congress.  But  the  committee  have  determined  t^ 
dispose  of  this  case  upon  general  principles,  decisive  not  only,  io  thel' 
opinion,  of  this  case,  but  of  all  similar  applications  in  time  tocoint 
Without  adverting;  to  the  perseverance  with  which  this  claim  lii* 
been  prosecuted  for  the  last  five  years,  it  may  be  remarked,  it  isn'J 
now  presented  for  the  first  time,  and  was,  in  Jact,  reported  against od 
the  20th  of  August,  1840,  by  the  Committee  on  Revolutionary  CUioj 
in  the  House  of  Representatives,  (Rep.  No.   1073,)  based  upon  tie 

Srinciples  laid  down  in  the  case  of  Samuel  Youngs,  representative  c: 
oseph  Youngs,  (27th  Congress,  2d  session,  Rep.  No.  1074,  Ho.  o: 
Reps.)     It  is  there  said  : 

'*The  principle  of  paying  for  private  property  destroyed  by  tk 
enemy  was  never  acknowledged  by  Congress  during  the  revolutionary 
period,  nor  was  any  promise  or  favor  extended  to  claims  of  tha; 
nature,  either  by  any  general,  and,  it  is  believed,  any  special  legisla- 
tion, until  the  act  of  April  9,  1816,  which  provided  for  the  payment 
of  the  value  of  property  destroyed  by  the  enemy  during  the  last  war. 
under  certain  circumstances.  This  act  provided  for  cases  which  wer« 
then  recent,  and  contained  directions  for  ascertaining  the  facts  of  eacb 
case  by  adequate  j)roof,  and  constituted  a  competent  tribunal  to  ex- 
amine and  judge  of  the  sufficiency  of  the  evidence.  Up  to  the  time 
of  passing  this  act  and  the  act  of  March  3,  1817,  the  committee  cannot 
discover  that  Congress  ever  acknowledged  the  liability  of  this  gt^vern- 
ment  to  pay  for  ])roperty  in  such  cases,  whether  occupied  for  military 
pur])osu8  or  otherwise.  On  the  contrary.  Congress  at  an  early  day 
denied  this  doctrine.  The  following  extract  from  one  of  a  series  ot 
resolutions  ior  auditing  and  settling  claims  against  the  United  States, 
dated  June  3,  1784,  shows  the  view  then  taken  of  this  subject:  'That, 
according  to  the  laws  and  usages  of  nations,  a  State  is  not  obliged  to 
make  compensation  for  damages  done  to  its  citizens  by  an  enemy,  or 
wantonly  or  unauthorized  by  its  own  troops ;  yet  humanity  requires 
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that  some  relief  should  be  granted  to  persons  who,  by  such  losses,  are 
reduced  to  indigence  and  want;  and,  as  the  circumstances  of  such 
Bufl'ereis  are  best  known  to  the  States  to  which  they  belong,  it 
is  the  opinion  of  the  committee  that  it  be  referred  to  the  several 
States  (at  their  own  expense)  to  grant  such  relief  to  their  citizens, 
who  have  been  injured  as  aforesaid,  as  they  think  requii»ite ;  and  if  it 
shall  hereafter  appear  reasonable  that  the  United  States  should  make 
any  allowance  to  any  particular  State  who  may  he  burdened  much 
beyond  others,  that  the  allowance  ought  to  be  determined  by  Congress; 
but  that  no  allowance  be  made,  by  tlie  commissioners  for  settling  ac- 
counts, for  any  charges  of  that  kind  against  the  United  States.' 

'*  Tliis  resolution  denies  the  liability  of  government  to  make  com- 
pensation, but  recommends  the  States  to  make  an  allowance  to  the 
sufferers,  in  consideration  o{  their  poverty  and  desiituUon,  rather  thaa 
as  an  obligation  resting  upon  the  State  governments  to  pay  the  value 
of  the  property  destroyed.  Many  claims  for  compensation  for  prop- 
erty taken  and  destroyed  by  the  American  forces,  as  well  as  by  the 
British,  were  i)re8ented  to  Congress  soon  after  the  revolutionary  war. 
Among  these  was  the  petition  of  William  Dewees,  praying  compensa- 
tion for  buildings  used  for  military  purposes  at  Valley  Forge,  and 
destroyed  by  the  British.  This  petition,  with  others,  was  referred  to 
the  Secretary  of  the  Treasury,  as  early  as  January,  n91.  November, 
1792,  Mr.  Hamilton,  Secretary  of  the  Treasury,  made  a  report,  and 
submitted  it  as  his  opinion,  '  that  it  is  advisable  carefully  to  forbear  a 
special  interposition  of  the  legislature  in  favor  of  similar  claims.' 
Even  at  that  time,  the  Secretary  urges  as  a  reason  against  opening 
the  door  to  such  claims,  that  the  *  lapse  of  time  has  added  to  the  diffi- 
culty of  investigating  satisfactorily  claims  which  generally  rest  on 
evidence  merely  oral,  and  which,  intrinsically,  are  liable  to  much 
vagueness  and  abuse.' 

'*  This  claim  was,  it  seems,  still  persisted  in,  and  a  petition  again 
presented,  January  25,  1794,  and  referred  to  a  select  committee.  This 
committee  reported,  February  11,  1791,  stating  that  *  it  would  be  con- 
fiistent  with  the  justice  and  liberality  of  government  to  authorize  the 
allowance  of  a  reasonable  compensation  in  this  and  all  other  cases  simi- 
larly circumstanced ;  but,  as  a  provision  of  this  kind  would  in/olve  a 
political  consideration  heretofore  undecided  ou,  and  the  nature  of  which 
cannot  always  be  discriminated,  so  as  essentially  to  obviate  all  diffi- 
culty on  the  score  of  precedent,  they  were  unwilling  to  decide  on  a 
principle,  the  object  and  extent  of  which  cannot  well  be  foreseen;  and 
therefore  beg  leave  to  bring  the  question  before  Congress,'  &c. 

**  This  report  was  submitted  to  a  Committee  of  the  Wliole  ;  and  upon 
the  report  of  that  committee  the  House  resolved,  (December  15,  1794,) 
that  the  petition  of  William  Dewees  be  rejected.  The  committee  select 
this  case  of  Colonel  William  Dewees,  because  it  is  as  strong  and  as  well 
authenticated  as  can  be  well  imagined,  to  show  what  the  opinion  and 
action  of  Congress  was  upon  this  class  of  claims,  and  because  it  will  be 
seen  that  this  claim  was  pursued  until  1818,  when  an  act  was  passed 
authorizing  the  payment  of  eight  thousand  doll  irs  in  satisfaction  there- 
of. A  few  other  claims  of  the  same  nature  have  since  been  allowed  by 
special  acts. 
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"This  committee  cannot  but  suppose  that  the  claim  of  Colonel  Dewees 
was  allowed  because  the  facts  were  very  clearly  ascertained,  and  reported 
to  Congress  at  an  early  day,  when  witnesses  were  living  who  could  testify 
to  all  the  minute  circumstances  of  the  case,  and  when  the  governmeD: 
could  protect  itself  against  fraud  and  imposition.  It  id  quite  probable, 
too,  this  case  was  not  supposed  or  intended  to  form  a  precedent  for  the 
allowance  of  claims  to  be  brought  up  and  proved  by  the  frail  recollw- 
tion  of  witnesses,  after  the  lapse  of  more  than  half  a  century,  fet 
Dewee's  case  has  been  urged  successfully,  together  with  the  extensm 
of  the  principle  of  the  acts  of  1816  and  1817  to  revolutionary  cases  ii 
favor  of  other  claims,  a  few  of  which  have  been  allowed,  which  are 
again  urged  as  precedents  by  the  applicants  in  favor  of  their  claims. 
Thus  it  will  be  seen  that  the  allowance  of  Dewee'a  claim  has  calW 
np  others,  and  these  latter  have  waked  up  still  more,  which  woQld 
have  slept  in  oblivion  but  for  the  favor  shown  to  the  claim  of  Dewed 
It  is  thus  that  the  allowance  of  one  claim  (just,  perhaps,  in  itself,) 
may  involve  the  government  in  a  maze  of  difficulties,  from  which  it 
cannot  be  extricated  except  by  prescribing  and  adhering  to  some  gene- 
ral rule,  which  will  protect  the  treasury  from  stale,  uncertain,  anl 
fictitious  claims.  Limitations  of  demands  upon  government  are  esst  d- 
tial,  as  a  protection  against  fraud  and  injustice ;  and  it  is  generalJT 
better  to  let  such  injuries  as  have  not  been  provided  for  by  remedit 
laws,  made  at  the  time  they  may  have  happened,  or  within  such  * 
reasonable  time  thereafter  as  will  give  an  opportimity  to  the  partly 
injured,  as  well  as  the  government,  to  ascertain  the  facts  of  the  case, 
than  to  undertake,  after  the  lapse  of  ages,  to  supply  supposed  defei^ts 
and  omissions  in  the  laws  of  preceding  generations.  To  undertake, 
at  this  day,  to  equalize  the  damages  and  losses  sustained  by  the  vs' 
of  the  revolution  would  be  a  hopeless  and  never-ending  task,  tli« 
performance  of  which  would  be  utterly  impossible.  Time  has  smoother! 
down  the  rough  furrows  of  the  grief's,  the  misfortunes  and  looses,  ot 
the  dreadful  but  glorious  struggle  of  our  forefathers  for  independence. 
Justice  cannot  now  be  attained  by  attempting  a  new  assessment  of  tlie 
losses  then  sustained.  If  claims  of  this  kind,  which  were  not  then 
acknowledged  as  charges  upon  the  government,  are  allowed,  others, 
equally  unprovided  for  and  unsatisfied,  and  equally  or  perhaps  more 
meritorious,  would  rise  up,  until  it  would  be  cheaper  and  less  hazard- 
ous to  fight  over  again  the  battles  of  the  revolution,  than  to  dojas- 
tice  to  those  who  suflFered  in  that  agonizing  struggle,  according  to  any 
rule  which  can  be  now  prescribed. 

**The  view  taken  by  the  committee  of  this  class  of  cases  is  fortified 
by  reports  of  the  departments  and  the  decisions  of  Congress,  up  to  the 
year  1817  or  1818,  and  by  several  able  reports  of  committees  since 
that  time.  The  committee  will  refer  particularly  to  a  report  from  a 
former  committee,  by  Mr.  Little,  (see  Rep.  No.  154,  Ho.  Reps.,  1'^° 
Cong.,  1st  sess.,)  and  the  reasons  therein,  to  show  the  impropriety 
and  danger  of  allowing  claims  of  this  character. 

''That  committee  says :  '  Your  committee  have  not  deemed  it  neces- 
sary rigidly  to  Investigate  the  testimony  oflTered  by  the  petitioner, 
which  might  go  to  establish  the  facts  set  forth  in  the  petition.  The 
great  length  of  time  having  elapsed,  (being  now  more  than  forty-n^ 
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years,)  would  render  it  difficult  at  this  time  to  ascertain  what  they 
really  are  in  the  petitioner's  case ;  the  presumption  is  that  he  could 
not  claim,  else  the  government  would  have  been  applied  to  for  remu- 
neration when  all  were  invited  to  present  their  accounts — at  a  time, 
too,  when  the  incidents  of  the  war  were  well  remembered,  and  the 
seat  of  government  then  located  in  the  neighborhood  of  the  petitioner, 
whose  father,  in  his  lifetime,  could  have  established  hifir  claim,  or  the 
petitioner,  after  his  decease,  were  it  just,  or  one  that  could  have  been 
allowed.  The  destruction  of  property  is  inseparable  from  the  opera- 
tions of  war,  and  that  which  happens  to  be  contiguoas  to  an  army  is 
used  as  interest  may  dictate,  or  the  respective  wants  of  the  contending 
parties  may  require.  There  was  not  a  State  in  the  Union,  it  is  be- 
lieved, exempt  from  the  ravages  of  the  revolutionary  war  ;  and  when- 
ever the  acknowledged  and  legitimate  usages  of  war  sanctioned  its  use 
or  destruction,  the  governments  of  the  several  States  have  made  early 
provision  to  compensate;  and,  if  obligatory  on  the  United  States,  it 
is  presumed,  have  long  since  been  settled  and  paid,  in  the  adjustment 
of  the  respective  accounts  with  the  several  States.' 

*''  It  will  be  seen,  in  the  case  of  Dewees  above  mentioned,  that  the 
government  never  acknowledged  its  liability  to  pay  for  injuries  done 
to  real  estate  by  the  operations  of  war  ;  and  the  distinctions  between 
such  property  as  was  for  the  time  occupied  for  military  purposes  and 
such  as  was  not  so  occupied,  and  between  such  property  as  might  be 
rightfully  destroyed,  according  to  the  supposed  rules  of  civilized  war- 
fare, and  that  which  would  be  protected,  were  not  taken  until  the 
passing  of  the  act  of  1816,  above  mentioned.  Even  if  it  should  be 
now  conceded  that  it  is  just,  and  according  to  correct  principles  of 
government,  to  pay  for  buildings  destroyed  by  an  enemy  on  account 
of  their  military  occupation,  it  would  be  difficult  to  apply  the  rule  so 
as  to  render  equal  justice  to  all.  A  great  many,  probably  a  large 
majority  of  the  revolutionary  claims  falling  within  the  principle,  from 
the  lapse  of  time,  could  not  now  be  satisfactorily  proved.  Such  a 
rule,  established  so  long  after  the  events  happened,  would  be  justice 
to  a  few  out  of  many  sufferers.  Partial  justice,  when  applied  to  the 
action  of  government,  is  injustice.  The  committee  are  of  opinion  that 
the  time  has  arrived  when  all  claims  arising  out  of  the  revolutionary 
war,  except,  perhaps,  such  as  constitute  actual  debts,  or  are  founded 
upon  some  express  contract  or  stipulation  of  the  government,  ought 
not  to  be  entertained.  They  therefore  are  of  opinion  that  the  peti- 
tioner's claim  should  be  rejected." 

This  committee  concur  in  the  principles  of  the  report  quoted,  and 
therefore  submit  the  following  resolution,  and  ask  its  adoption:! 

Resolved,  That  the  prayer  of  petitioners  be  denied. 

At  the  same  session  this  petition  and  report  wercjfij^ommitted,  and 
another  report  made  thereon  by  the  same  commilil^'jtjfHpllows : 
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In  the  Senate  op  the  United  States,  February  5, 1844. 

Mr.  Jarnagin  made  the  following  report: 

The  Committee  on  Revdlulionary  Claims y  to  whom  has  been  rccomm'- > 
the  memorial  of  the  heirs  of  Daniel  Truchearty  with  the  accomp^hiy 
papers,  praising  tompensat>on  for  tJie  loss  of  property  alleged  hi- 
been  distroyed  by  the  enemy  during  the  revolutionary  xcar^  havt  fji:' 
the  same  an  attentive  examination j  and  report: 

After  maturely  considering  the  principles  involved  in  this  cslscS- 
committee  feel  confirmed  in  tlie  correctness  of  their  report  oi  v 
15th  of  January  last,  when  this  case  was  before  them  on  a  fur- ' 
reference,  and  now  report  as  their  opinion — 

Ist.  That  there  is  no  act  of  Congress,  or  practice  under  the  gfyr.- 
ment  of  the  United  States,  or  usage  among  civilized  nations,  giv :: 
a  right  to  compensation  for  property  destroyed  by  an  enemy.  ' 
creating  a  duty  to  provide  for  the  payment  of  such  compensation  j: 
the  committee  are  aware  cases  have  occurred  where  persons  haveU- 
indemnified  for  such  losses,  but  in  these  cases  relief  was  not  gran  r. 
upon  an  admitted  right  to  demand  it,  but  upon  consideratKi^j 
poverty  and  destitution  on  the  part  of  the  unfortunate  sufferer. 

2d.  If  the  present  claim  ever  existed  in  fact,  the  committeei' 
authorized  to  presume  the  same  had  been  satisfied  or  released. 

The  loss  is  stated  to  have  occurred  in  1781;  from  that  time  up 
the  death   of  Daniel  Trueheart  was  about  twenty-seven  years,  i- 
during  that  period  there  is  no  evidence  he  thought  or  ever  pretec 
he  had  any  claim  against  the  United  States.     Daniel  Trueheart. 
about  1808,  and  his  representatives  set  up  no  claim  till  183S:  a" 
this  claim  was  presented  for  the  first  time  about  fifty- seven  yi** 
after  the  alleged  loss  was  sustained.     The  committee  do  not  i^^ 
npon  time  as  a  bar,  but  use  it  as  a  witness  against  the  present  t\^ 
ence  of  any  valid  claim  in  petitioners  for  a  loss  sustained  filty-o 
years  before  their  application  for  indemnity.     This  presumj'ti  t 
payment  or  release,  drawn  from  lapse  of  time,  is  a  necessary  shii  • 
protect  the  treasury  against  stale,  uncertain,  and  even  ficticious  cU  ' 
Without  charging  the  present  to  be  a  claim  of  the  latter  descrip* 
your  committee  are  satisfied  it  is  every  way  better,  if  all  the  ail--' 
tions  of  petitioners  in  this  case  be  true,  to  let  such  injuries  go  ui-i  ' 
vided  for,  than  to  undertake,  after  the  lapse  of  ages,  to  supply  fc-? 
posed  defects  and  omissions  in  the  laws  of  preceding  generations. 

Soon  after  the  revolutionary  war,  claims  like  the  present  were  f'^ 
sented  tta  Congress,  and  uniformly  rejected.  In  1192,  some  such  *^". 
referred  to  Alexander  Hamilton,  then  Secretary  of  the  Treasury,  a=^ 
he  promptly  rejected  them,  yet  with  a  commendable  delicacy  fof  ^• 
feelings  of  the  claimants,  saying :  *'  It  is  advisable  carefully  t<iforlH*' 
a  special  interposition  of  the  legislature  in  favor  of  such  clain)S>' 
the  lapse  of  time  has  added  to  the  difficulty  of  investigating  sati>i'' 
torily  claims  which  generally  rest  on  evidence  merely  oral,  an^**!!'., 
intrinsically,  are  liable  to  much  vagueness  and  abuse."  If,  in  ^'^;; 
time  formed  so  strong  an  objection  to  claims  like  the  present,  has  t'- 
addition  of  fifty  years  lessened  the  force  of  that  objection  ?    That  i» 
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f  lias  not,  is  proved  hy  the  vaj^ueness  of  the  proof  offered  iii  this  case. 
The  deposition  of  Reuben  Gardner  states  that,  in  1781,  it  was  reported 
I  a  part  of  tlie  British  army,  at  that  time  invading  Virginia,  was  en- 
Ciimped  on  the  south  side  of  Chickahoininy  swamp  or  river.  It  was 
also  reported  and  believed  it  was  the  intention  of  said  force  to  cross  to 
the  north  side  of  said  swamp  or  river,  where  the  Meadow  bridges  stood, 
which  bridges  had  been  destroyed  to  prevent  the  enemy  jjassing  to 
destroy  military  stores  which  the  witness  was  informed,  and  verily 
believes  wore  stored  in  two  large  barns  or  storehouses,  the  property 
of  Daniel  Trneheart,  but  at  that  time  occupied  by  a  man  by  the  name 
o"f  Mosdon.  That  witness,  with  some  twenty  or  thirty  others,  went 
to  the  place  where  the  bridges  had  been,  to  prevent  the  passage  of  the 
enemy.  That  he  was  unarmed  when  he  went,  as  well  as  some  others, 
and  was  furnished  with  a  musket  and  other  articles,  which  he  was 
informed  came  out  of  said  barns.  That  he  and  his  party  stayed  all 
night  at  the  bridges,  and  on  the  next  morning  it  was  though^  best 
to  retire  from  that  place.  That  witness  and  one  Bowles  crossed  the 
river  and  endeavored  to  capture  some  of  the  hordes  of  the  enemy,  but 
they  found  a  part  of  the  enemy's  force  ready  mounted,  and  this  caused 
witness  and  Bowles  to  retreat,  and  they  did  so  across  said  river,  and 
found  their  associates  had  left  the  place.  Witness  and  Bowles  re- 
mained, and  in  a  short  time  the  enemy  appeared,  were  fired  upon  by 
witness  and  Bowles,  which  caused  the  enemy  to  retreat.     That,  in  I 

the  after  part  of  the  day,  the  enemy  came  on  the  north  side  to  the  I 

Meadow  Bridge  plantation,  upon  which  said  barns  or  storehouses 
were  situated.     Witness  saw  them  march  up  the  hill  leading  to  the 
buildings.     In  a  short  time  thereafter  saw  the  smoke  and  then  the 
flames  rise  from  said  barns  or  storehouses.     Witness  thinks  the  barns 
or  storehouses  were  worth  at  least  two  thousand  dollars.     It  is  to  be 
remarked,  this  witness  gives  no  description  of  the  property  destroyed, 
60  as  to  show  the  correctness  of  his  estimate  of  the  value.     He  does 
not  know  who  set  fire  to  the  buildings,  but  makes  the  inference 
it    was  the  enemy,   from  the  circumstances   given.      He   does  not 
know  that  any  arms  or  other  public  stores  were  deposited  in  said 
barns  or  storehouses,  nor  does  he  say  he  saw  any  persons  about  them 
as  having  charge  of  such  stores.     He  says  he  and  some  twenty  or 
thirty  others  went  to  the  place  where  the  bridges  had  been  destroyed, 
which  was  in  the  neighborhood  of  said  barns,  to  prevent  the  enemy 
from  crossing,  but  he  does  not  say  he  found  any  persons  there,  or  was 
joined  by  any  from  the  barns.     He  says  he  went  unarmed,  but  was 
furnished  with  a  musket  that  he  toas  informed  came  from  the  barns  ; 
but  he  does  not  seem  to  know  who  furnished  it,  nor  does  he  assign  any 
reason  why  he  did  not  go  directly  to  the  barns,  and  there  receive  his 
munket.     In  reference  to  this  testimony,  the  committee  may  be  i)ermit- 
ted  to  say  :   *'  Lapse  of  time  has  added  to  tlie  difficulty  of  investigating 
satifuctorily  claims  resting  on  evidence  merely  oral,  and  which  intrinsi- 
cally are  liable  to  mucli  vagueness  and  abuse."     The  testimony  of 
Thomas  Macon  shows  that,  in  1781,  during  the  invasion  of  Virginia  by 
the  British  army,  he  was  absent  from  the  county  of  Hanover,  where  he 
was  raised,  within  about  six  miles  of  the  Meadow  Bridge  plantation, 
but  on  his  return  he  learned  the  British  forces  had  burned  a  part 
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of  the  houses  on  said  plantation,  in  consequence  of  military  stores  be- 
longing to  the  American  army  being  deposited  therein.  That  t'ne 
houses  destroyed  were  worth  from  one  to  two  thousand  dollars.  Tu'ii 
witness  knows  nothing  of  the  destruction  of  the  property  stated  in  the 
petition  but  from  information,  and  leaves  the  facta  intended  to  be 
proved  involved  in  mystery  and  surrounded  by  doubt. 

The  deposition  of  ISamuel  J.  Winston  states  that  he  (the  witness) 
was  raised  in  the  county  of  Hanover,  in  the  State  of  Virginia,  aV:t 
four  miles  from  the  plantation  known  and  called  the  Meadow  BriLe 
plantation.  That  during  the  invasion  of  the  State  of  Virginia  by  tli^ 
British  forces  in  1781,  it  was  currently  reported  and  believed  th^t  a 
part  of  the  military  stores  which  were  deposited  in  the  city  of  Blcli- 
mond  were  removed  from  said  city,  to  prevent  their  falling  into  the 
hands  of  the  invading  enemy,  to  the  Meadow  Bridge  plantation,  ad 
stored  in  two  large  barns,  the  property  of  Daniel  Trueheart,  in  cua- 
sequence  of  which  it  was  reported  said  barns  were  burned  by  the  Br.i- 
ish.  'That,  the  next  day  after  fire  was  put  to  said  barns,  witness  vi^ 
sent  by  his  father  to  the  Meadow  Bridge  plantation,  and  saw  there- 
mains  of  the  barns  or  storehouses  then  burning.  That  he  made  noei- 
amination  among  tlie  ruins,  and  cannot  say  he  saw  the  remains  o: 
any  arms,  but  it  was  currently  reported  and  believed  the  said  are-* 
were  stored  in  said  barns  or  storehouses. 

The  committee  have  given  a  pretty  full  abstract  of  the  proof  in  tb 
cause,  to  show  the  character  of  the  evidence  to  be  expected  in  makin? 
out  claims  against  the  United  States  for  property  destroyed  intpi 
revolutionary  war.  It  has  failed  to  satisfy  the  committee  that  tie 
claim  of  the  petitioners  should  be  allowed  ;  to  allow  which  would  Le 
to  wake  up  others,  and  invite  their  presentation  ;  and  against  theiii 
however  unjust,  it  would  be  impossible,  from  so  great  a  lapse  of  tirj^* 
to  protect  the  Treasury  of  the  United  States.  In  the  opinion  o\  ^ 
committee,  the  time  has  arrived  when  there  is  a  legitimate  prcsurni^ 
tion  against  the  existence  of  valid  claims  against  the  United  States 
as  incidents  or  arising  out  of  the  revolutionary  war,  particularly  aii 
such  as  rest  upon  evidence  merely  oral.  Therefore,  on  principle.  ^^ 
well  as  a  failure  of  evidence,  the  committee  report,  as  the  result  c' 
their  deliberations,  the  following  resolution  : 

Besolved,  That  the  prayer  of  the  petitioners  be  denied. 

The  claim  of  the  petitioner  is  for  damages  incurred  by  his  ance^^t-' 
having  a  barn  or  storehouse  burned  by  the  enemy  during  the  revola- 
tionary  war,  which  burning  he  alleges  was  because  the  barn  or  store- 
house was  used  as  a  place  of  deposit  for  arms  and  military  stores. 
Your  committee,  not  satisfied  with  the  previous  investigations  ol 
former  committees,  have  attentively  re-examined  the  evidence  sob- 
mitted  in  this  case,  and  are  compelled  to  come  to  the  conclusion  tna. 
there  is  not  sufficient  evidence  to  prove  either  of  the  allegations  in  tw 
petition,  that  military  stores  or  arms  were  deposited  in  the  buildingj 
or  that  it  was  burnt  by  the  enemy  ;  they,  therefore,  recommend  tw 
passage  of  the  following  resolution  :  , 

liesdvedj  That  the  prayer  of  the  petitioner  ought  not  to  be  granted. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fmbkoaxw  24,  1857. — Sabmitted  and  ordered  tp  be  printed. 


Mr.  Foster  made  tlie  following 
REPORT. 

The  Committee  on  Pensions ^  to  whom  was  referred  the  petition  of  Nancy 
Fisher^  one  of  the  heirs  and  children  of  John  and  Sarah  Chisom^ 
praying  to  be  allowed  the  pension  due  their  deceased  mother y  beg  leave 
to  report  that  they  have  had  the  same  under  consideration  and  submii 
the  following  : 

That  no  evidence  has  been  adduced  to  satisfy  the  committee  of  the 
correctness  of  the  claim,  and  they  are  compelled  to  coincide  in  the  de- 
cision of  the  Commissioner  of  the  General  Land  Office,  and  affirmed 
by  the  Secretary  of  the  Interior,  as  will  more  fully  appear  by  the  fol- 
lowing communication : 

Pension  Office,  July  8,  1856. 

Sib  :  I  have  the  honor  to  enclose  the  papers  in  the  case  of  the  heirs 
of  Sarah  Chisom,  deceased,  widow  of  John,  of  Tennesee,  under  the  act 
of  July  4,  1836. 

It  is  admitted  that  the  marriage  occurred  before  January,  1794,  and 
that,  consequently,  the  pension  should  commence  running  agreeably  to 
the  provisions  of  the  act  of  July  7, 1838,  if  it  could  be  shown  that  the 
service  for  which  a  pension  is  claimed  was  rendered  by  the  husband  of 
Sarah  Chisom.  This  point,  however,  has  not  been  met.  It  is  shown 
that  a  John  Chisom  did  render  some  service  in  South  Carolina,  during 
the  war  of  the  Revolution,  but  no  such  description  of  her  husband's 
service  has  been  given  as  to  enable  this  office  to  ascertain  whether  the 
soldier  who  appears  upon  the  record  and  the  man  for  whose  alleged 
services  a  pension  is  claimed  are  identical ;  nor  has  the  testimony  of 
any  witness  been  adduced  who  is  able  to  show  that  fact,  or  to  fix  any 
definite  period  of  service  rendered  by  him.  One  witness,  Lewis  Taylor, 
swears  that  her  husband  did  serve,  and  gives  the  names  of  Captain 
Thomas,  Captain  Taylor,  and  Colonel  Thomas  as  officers,  but  he  does 
not  pretend  to  show  how  long  he  served  under  these  officers,  nor  does 
the  record  show  that  the  man  whose  name  is  found  upon  the  South 
Carolina  rolls  served  under  the  officers  named  by  Taylor.   The  papers 
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in  the  case  have  heen  snbmitted,  on  appeal,  to  the  Secretary  of  tbe 
Interior,  who  affirmed  the  adverse  decision  of  this  office. 
I  am,  very  respectfully,  your  obedient  servant, 

J.  MINOT,  CammiasioMr. 
Hon.  Geo.  W.  Jones, 

Chairman  Committee  on  Pensions^  United  States  SenaJte. 

Your  committee,  therefore,  recommend  the  adoption  of  the  following    i 
resolution  : 

Resolved^  That  the  prayer  of  the  petitioner  be  denied. 
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}4th  Congress,  )  SENATE.  (  Bep.  Com. 

3d  Session.     J  \  No.  414. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FxBRUART  S6, 1867.— Sabmitted  and  ordered  to  be  printed. 


Mr.  Clat  made  the  following 

REPORT. 

Fhe  Committee  on  Pensions,  to  whom  was  referred  the  petition  o/L.  A. 
Latily  praying  a  pension  for  long  service  as  armorer  at  Baton  Bouge, 
have  had  the  same  under  consideration^  and  submit  the  foBounng 
report: 

It  does  not  appear  that  the  petitioner  ever  performed  any  military 
errice,  hnt  claims  a  pension  for  long  service  in  an  arsenal  Wonging 
a  the  TJnited  States.  If  the  government  was  to  adopt  the  policy  of 
•ensioiiing  every  one  who  labors  in  her  public  works  until  old  age 
rrives^  it  would  only  tend  to  discourage  industry  and  bankrupt  oui 
reasnry.  Your  committee  unanimously  recommend  the  adoption  oi 
16  following  resolution : 

Besdvedy  That  the  petition  of  L.  A.  Latil  be  rejected. 
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34Tn  CoiraRB83, )  SENATE.  (Bbp.Com. 

3d  Seaaim.     \  \  No.  415. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FuaaABT  25, 1867.— BabmiUed  and  ordered  to  be  printed. 

Mr.  JoNBS,  of  Iowa,  made  the  following 

REPORT. 

The  Committee  on  Pensiona^  to  whom  was  referred  the  petition  of  Mi- 
cajah  Owen  J  praying  Congress  to  grant  him  an  invalid  pension^  have 
had  the  same  under  comiderationy  and  submit  thefoUowing  report: 

That  the  petitioner  states  that  he  enlisted  in  the  army  of  the  United 
States  in  the  war  of  1812,  and  was  enrolled  March  7,  1813,  and  dis- 
charged May  31,  1815,  for  the  reason  that  he  was  disabled  daring 
said  service,  while  in  a  fit  of  insanity ;  the  testimony  adduced  by  pe- 
titioner is  vague  and  unsatisfactory ;  the  records  in  the  War  Depart- 
ment do  not  afford  any  evidence  of  disability  occurring  during  the 
service.  It  appears  that  thirty-eight  years  elapsed  before  he  applied 
to  the  Pension  Department  for  a  pension,  which  was  then  deni^  him 
for  want  of  proof  to  sustain  his  claim;  the  same  proof  is  brought  be- 
fore your  committee.  Therefore,  your  committee  recommend  tiie 
adoption  of  the  following  resolution  : 

Besdlvedy  That  the  petition  of  Micajah  Owen  be  denied. 
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34th  Conoress,  }  SENATE. 

3d  Session.     \  )   No.  416. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FiBBUABT  26,  1857. — Submitted,  and  motion  to  print  referred  to  tlie  Committee  on 

Printing. 

Fkbbuabt  26,  1857. — ^Report  in  favor  of  printing  2,000  additional  copies  submitted,  con- 
sidered, and  agreed  to. 


Mr.  WsLLEB  made  the  following 

REPORT. 

The  Committee  on  MUUary  AffairSy  to  whom  toefe  referred  the  reaolu" 
turns  of  the  Senate,  to  inquire  into  the  expediency  of  authorizing  the 
sale  of  the  military  asylum  at  Harrodsburgy  Kentucky,  and  of  dis- 
continuing any  further  appropriations  for  continuing  the  mUitary 
asylum  in  the  District  of  Udumbia,  dkc,  having  had  these  resolutions 
under  oonsidera^iouy  report  : 

The  act  of  3d  March,  1851,  (chap.  26,)  creates  a  board  of  commis- 
sioners,  consisting  of  the  Gkneral-in-chief,  the  generals  commanding 
the  eastern  and  western  divisions,  the  Quartermaster  General,  the 
Adjutant  General,  the  Commissary  General  of  Subsistence,  the  Pay- 
master General,  and  the  Surgeon  Gkneral,  (all  of  the  United  States 
army,)  and  authorizes  them  '^  to  procure,  for  immediate  use,  at  a  suit- 
able place  or  places,  a  site  or  sites  for  the  military  asylum ;"   and, 
"  with  the  approval  of  the  Secretary  of  War,  to  prepare  the  necessary 
rules  and  regulations ' '  for  the  government  of  these  institutions.     And 
for  the  support  of  these  asylums,  the  seventh  section  of  the  same  act 
assigns  any  unexpended  balance  of  the  appropriation  of  the  2dMarch^ 
1847^   for  the  benefit  of  discharged  soldiers  disabled  by  wounds  ; 
$118,791  19  of  the  amount  levied  upon  the  Mexican  government  du- 
ring the  war  with  that  republic ;  all  stoppages  or  fines  imposed  by 
court  martials  ;  all  forfeitures  by  desertion  ;  two-thirds  of  the  balance 
on  hand  of  the  hospital  fund,  and  the  post  Amd  of  each  military  sta-  • 
tion  ;  and  a  voluntary  contribution  of  twenty-five  cents  per  month 
from   each  enlisted  soldier  in  the  army.    The  fund  thus  created 
amounted,  in  1855,  to  |490,140  17,  which  was  increased,  in  1856,  to 
|541,289  61— the  receipts  of  that  year  beine  |61,149  44. 

In  1852  a  site  was  purchased  for  an  asylum  at  East  Pascagoula, 
Missisfiippi,  at  $5,000  ;  and  the  board  of  commissioners  having  ex- 
amined Blue  Lick  Springs,  Kentucky,  and  reported  against  it  as  a 
site  for  a  western  asylum,  bought  from  George  W.  RigRS,  esq.,  his 
farm^  near  the  city  of  Washington,  for  an  asylum,  for  $59,113  75 ; 
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and  additional  buildings  have  thereupon  been  erected,  at  a  cost  of 
|159,'700  11. 

By  the  fourteenth  section  of  the  act  of  3d  March,  1853,  $10,000 
was  appropriated  out  of  the  public  treasury  to  enable  the  commissioQ- 
ers  to  purchase  the  site  at  Harrodsburg,  Kentucky,  for  which  they  paid 
$100,000,  and  the  improvements  added  thereto  have  cost  |2,538  58. 
The  officers'  quarters  and  furniture  at  this  site  were  consumed  by  fire, 
in  June,  1856,  and  have  not  since  been  restored. 

The  cost  of  these  sites,  buildings,  furniture,  stock,  &c.,  is  about 
$300,000.  The  East  Pascagoula  site  has  been  abandoned.  The  num- 
ber of  inmates  of  the  Harrodsburg  asylum  is  twenty-six,  of  the  Wash- 
ington asylum  seventy-seven. 

The  expense  of  maintaining  these  institutions  is  as  follows : 

At  Harrodsburg  : 

Subsistence,  &c $5,900  00 

Interest  on  cost  of  site,  &c 6,152  32 

Army  pay,  &c.,  of  Major  T.  L.  Alexander  (governor)...  2,040  53 

Army  pay,  &c.,  of  Brevet  Capt.  L.  B.  Wood  (secretary)  1,034  40 

Aggregate  actual  annual  expense 15,127  25 

Or  $581  82  for  each  inmate.  -^ 

At  Washington : 

Subsistence,  &c $19,500  00 

Salary  of  secretary,  treasurer,  and  clerk 1,824  00 

Salary  of  architect 1,746  00 

Paid  for  inspecting  building 300  00 

Paid  for  clerk,  printing,  &c 152  95 

Paid  for  transportation  of  board  of  comniissibners 546  8>J 

Paid  transportation  of  officers  of  asylum 323  60 

Paid  transportation  of  inmates  to  the  asylum 249  35 

Interest  on  cost  of  site  and  buildings 13,128  84 

Army  pay,  &c.,  of  Colonel  Payne  (governor) 2,430  00 

Army  pay,  &c.,  of  Dr.  King  (treasurer) 2,041  20 

Aggregate  expense 42,242  74 

Or  $548  97  for  each  inmate.  ===: 

The  Secretary  of  War,  in  his  report  at  the  Ist  session  of  the  present 
Congress,  says :  "  The  view  which  these  reports  give  of  the  results  of 
the  institutions  does  not  fulfil  the  anticipations  which  were  enter- 
tained at  the  time  of  its  establishment,  if  to  the  current  expenses  of 
the  several  branches  there  be  added  interest  on  the  cost  of  buildings, 
&c.,  the  average  cost  of  maintaining  each  inmate  will  be  found  to  ex- 
ceed $500 — an  expense  so  ^reat  as  to  indicate  the  propriety  of  seeking 
some  proper  mode  of  effecting  a  reduction.  Harrodsburg  branch  wti 
founded  at  a  heavy  charge  upon  the  asylum  fund,  and  is  maintained 
at  an  expense  much  exceeding  the  advanti^es  conferred  npon  the  dis- 
abled soldier ;  but  as  it  was  established  in  oonseqnence  of  the  pro- 
visions of  law  contained  in  the  army  appropriation  acts  of  Angnst  31| 
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1852,  section  18,  and  of  March  3,  1853,  section  14,  the  propriety  of 
declaratory  legislation  in  the  case  is  suggested." 

The  motive  prompting  the  establishment  of  these  asylums  was 
highly  commendable.  The  duty  of  taking  care  of  these  decrepit  and 
wounded  soldiers,  now  no  longer  able  to  fight  our  battles  or  to  keep 
starvation  from  their  doors,  is  dictated  by  every  sense  of  humanity  and 
justice  ;  and  the  small  amount  contributed  by  each  soldier  while  in 
service  added  to  the  fund  set  aside  by  the  government  for  that  purpose, 
forms  an  amount  amply  suflBcient  to  furnish  them  with  comfortable 
homes  after  they  have  been  overtaken  by  old  age  and  infirmity. 

The  ofiicers  of  the  asylums,  as  provided  by  law  to  be  taken  from  the 
army  by  the  Secretary  of  War,  on  the  recommendation  of  the  board 
of  commissioners,  are  as  follows  : 

District  of  Columbia  asylum  :  Brevet  Colonel  M.  M.  Payne,  4th  ar- 
tillery, governor  ;  Assistant  Surgeon  Benjamin  King,  secretary  and 
treasurer.  Harrodsburg  asylum :  Major  T.  L.  Alexander,  8th  infantry, 
deputy  governor ;  Brevet  Captain  L.  B,  Wood,  secretary  and  treasurer. 

The^e  officers  draw  from  the  United  States  treasury  their  pay  and 
commutation  for  rations,  servants  and  forage,  as  if  they  were  upon 
active  duty  elsewhere.  They  also  draw  extra  pay  for  services  at  the 
asylum.  Colonel  Payne  is  allowed  "yearly  compensation  as  gov- 
ernor, |380  40  ;"  Dr.  King  is  paid  as  "secretary  and  treasurer,"  and 
the  architect,  who  receives  $1,746,  also  receives  his  pay  and  emolu- 
ments as  an  officer  in  the  army. 

The  board  of  commissioners  were  last  year  paid  for  transportation 
$546  80,  and  the  officers  of  the  asylum  $323  60  for  the  same  object; 
while  all  of  these  officers  keep  horses  for  which  they  draw  forage  from 
the  United  States,  and  are  not  allowed  transportation  under  ten  miles. 
The  Washington  asylum  is  three  miles  from  the  city,  where  all  these 
officers  reside,  except  one  or  two. 

The  farm  connected  with  the  Washington  asylum  contains  300 
acres  of  excellent  land,  and  yields  annually  large  and  valuable  crops 
of  fruit,  vegetables,  grain,  &c.  ;  and  the  large  amount  expended  upon 
it  for  the  pay  of  hands,  &c.,  justifies  the  belief  that  it  alone,  properly 
managed^  could  support  all  who  are  quartered  upon  the  premises 
without  drawing  a  dollar  from  the  funded  capital  or  taxing  the  an- 
nual receipts.  But  no  return  whatever  is  made  of  the  farm  products; 
and  it  is  believed  that  the  vegetables,  &c.,  are  used  in  common  by  the 
officers,  servants,  and  inmates,  and  the  forage  is  stored  for  the  use  of 
the  farm  horses,  as  well  as  for  those  of  the  officers. 

No  appropriation  is  now  made  by  Congress  from  the  public  treasury 
for  the  support  of  these  institutions,  except  for  the  pay  of  the  officers. 
The  benefits  of  these  asylums,  as  now  organized,  is  not  extended  to 
married  men,  unless  they  abandon  their  families  to  enter  the  asylum ; 
and  though  some  are  necessitated  to  do  so,  yet  many  will  not  make 
that  sacrifice.  Married  men,  where  it  can  be  done,  are  employed  by 
the  asylum  at  20  cents  a  day,  and  remain  with  their  families  outside 
of  the'institutions.  All  who  obtain  relief  from  the  asylums,  and  are 
pensioners,  surrender  their  pension  upon  entering  the  asylum,  but 
they  are  put  upon  the  pension  rolls  when  they  leave  the  establish- 
ment* 
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Among  the  expenses  incurred  by  the  Washington  branch,  and  not 
stated  above,  are  the  following : 

For  a  steward $391  70  a  year. 

For  a  gardener  and  farmer 300  00  ^* 

For  three  farm  hands 360  00  " 

For  a  hospital  steward 2T0  00  " 

For  a  matron 120  00  " 

For  laundresses 205  25  " 

For  cooks 144  96  ** 

For  a  baker 112  00  " 

It  must  be  obvious  that  the  expenses  of  sustaining  these  asylums 
are  enormous,  and  it  may  well  be  doubted  whether  they  do  not  far 
exceed  the  benefits  conferred  upon  that  class  which  they  were  in- 
tended to  relieve. 

The  asylum  fund  is  a  large  one,  and  so  far  as  it  will  administer  to 
the  wants  and  increase  the  comforts  of  the  soldier  who  has  been  broken 
down  in  the  service  of  his  country,  should  be  judiciously  and  liberally 
expended.  Properly  dispensed,  it  would  provide  comfortable  homes 
for  this  most  meritorious  class,  and  enable  them  to  spend  their  re- 
maining years  free  from  the  lash  of  penury  and  want.  Congress,  ai 
the  trustee  of  this  fund,  should  see  that  it  is  not  wasted  in  buildin; 
splended  palaces  for  officers  and  in  increasing  their  pay.  The  mili- 
tary asylum  should  be  emphatically  the  96ldier*8  Jumej  not  the  mag- 
nificent dwelling  of  favorite  officers,  furnished  and  sustained  mostly 
at  the  expense  of  the  disabled  soldier. 

We  are  by  no  means  confident  that  this  system,  which  has  been  so 
eminently  successful  in  European  governments,  will  succeed  in  this 
country.  Our  peace  establishment  is  so  small  that  we  have  few  pro- 
fessional soldiers,  and  we  are  happily  freed  from  the  revolutions  whick 
convulse  other  countries.  Besides,  the  pride  of  our  countrymen  will 
compel  them  to  suffer  long  and  endure  much  before  they  will  consent 
to  be  fed  and  clothed  in  charitable  institutions  at  the  public  expense. 
This  is  evident  in  the  small  number  of  soldiers,  and  three-fourths  of 
them  being  of  foreign  birth,  now  receiving  aid  from  these  asylums, 
compared  with  the  number  who  were  wounded  or  disabled  in  the  re- 
cent war  with  Mexico. 

The  committee  are  satisfied  that,  with  proper  management,  these 
asylums,  now  so  fully  underway,  and  sustained  by  an  annual  income 
as  they  are  of  |50^000,  may  be  made  to  realize  the  expectations  of 
their  founders,  and,  believing  that  one  institution  is  sufficient  to  ac- 
commodate all  who  may  apply  for  admission,  recommend  that  the 
Harrodsburg  site  be  abandoned  and  sold,  that  the  experiment  be  tried 
for  another  year  with  the  Washington  branch,  and  that  meanwhile 
some  change  be  made  in  the  law  by  which  they  were  established,  si^ 
as  to  provide  for  carrying  it  on  without  the  enormous  expense  with 
which  it  is  now  attended. 

The  committee  report  an  amendment  to  the  army  appropriation 
bUL 
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S4th  GoKGBBn,  }  SENATE.  (  Bkp.  Com. 

Sd  Session.     S  I  No.  417. 


IN  THE  SENATE  OF  THE  UNITED  STATES 


FsamuAKT  86, 1857.— Sobmlttad  and  ordered  Co  be  printed. 


Mr.  J0NES9  of  Iowa,  made  the  following 

REPORT. 

The  Commiitee  on  PenaumSy  to  tohom  was  referred  the  petition  of  Samud 
McDougaly  an  ojfficer  in  the  army  of  18i2|  praying  to  be  ailotved  an 
invalid  pension^  beg  leave  to  report  : 

That  the  petitioner  claims  a  pension  as  an  invalid  onaooountof 
wonnds  received  in  said  war.  It  appears  that  there  is  no  evidence  on 
record  of  his  having  incurred  any  disahility  while  in  the  military  ser- 
vice of  the  United  States,  nor  has  he  presented  any  evidence  to  the 
committee  that  would  establish  his  statement  made  in  his  application. 
Your  committee  therefore  unanimously  recommend  the  adoption  of 
the  following  resolution : 

Besclvedf  That  the  prayer  of  the  petitioner  be  denied. 
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34th  Covorsss,  }  SENATE.  (  Rep.  Com. 

Sd  Session.     J  }  No.  418. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  25,  1857. — Ordered  to  bo  printed. 


Mr.  Clay,  made  the  following 

REPORT. 

[To  accompany  bill  S.  567.] 

The  Committee  on  Pensions y  to  whom  was  referred  8.  Bill  56*1, /or  the 
relief  of  William  James,  beg  leave  to  report : 

That  they  have  carefully  examined  the  papers  which  are  offered  as 
testimony  in  support  of  petitioner's  claim,  and  have  consulted  the 
Commissioner  of  Pensions  as  to  the  evidence  contained  in  the  records 
of  his  department,  and  find  that  two  men  named  William  James, 
**  seaman,"  entered  the  naval  service:  one  on  the  31st  day  of  July, 
1813,  who  was  discharged  at  Boston  on  the  16th  day  of  July,  1815  ; 
and  William  James,  second  ^^  seaman,"  who  entered  the  naval  service 
on  the  14th  of  December,  1814,  and  was  discharged  on  the  6th  day  of 
May,  1815,  at  Baltimore.  No  note  of  injuries  received  by  either  of 
them  on  the  rolls.  Petitioner  claims  to  nave  been  landed  at  Balti- 
more, and  discharged  at  Boston.  Thus  there  seems  to  be  some  com- 
plexity in  the  alleged  service,  while  there  is  not  a  particle  of  evidence 
to  explain  it,  or  even  to  identify  the  petitioner  with  any  service  in  the 
navy.  Tour  committee  therefore  recommend  the  adoption  of  the  fol- 
lowing resolution : 

Resdvedy  That  Senate  bill  567,  for  the  relief  of  William  James,  be 
indefinitely  postponed. 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


34Tn  CoNQRHss,  )  SENATE.  (  Rbp.  Com. 

3d  Sesawn.     J  {  No.  419. 


IN  THE  SENATE  OF  THE  UNITED  STATES, 


FiBRUAKT  35, 1857.^0rdered  to  be  printed. 


Mr.  Clat  made  the  following 
REPORT. 

[To  accompany  bill  H.  B.  No.  597.] 

The  Committee  on  PeMions^  to  whom  was  referred  ^^H.  R.  An  act  for 
the  relief  of  Elizabeth  Martin/'  have  had  the  sams  under  oonsidera- 
tionj  and  submit  the  foUounng  report  : 

Petitioner  claims  a  pension  for  services  rendered  by  her  husbandi 
George  Martin,  at^  an  express  rider  in  and  daring  the  revolutionary 
war,  who  was  employed  at  the  rate  of  five  dollars  per  diem  for  himself 
and  horse.  Admitting  the  service  to  be  rendered  as  asserted  by  the  pe- 
titioner, it  was  not  muitary  in  its  character ;  nor  was  the  express  rider 
exposed  to  the  dangers  a  soldier  would  incur  by  travelling  alone.  It 
is  not  claimed  that  he  was  wounded  or  injured,  or  contracted  any  dis- 
ease^ while  so  employed.  Your  committee  are  of  opinion  that  peti- 
tioner has  not  a  shadow  of  claim  upon  this  government  for  a  pension 
— especially  for  the  arrears  for  21  years  proposed  to  be  given  in  the 
House  bill — and  therefore  unanimously  recommend  the  adoption  of 
the  following  resolution : 

Besolved,  That  an  act  (59T)  of  the  House  of  Representatives;  enti- 
tled '^  An  act  for  the  relief  of  Elizabeth  Martin/'  be  indefinitely 
postponed. 
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34th  Congress,  )  SENATE.  C  Rep.  C!om. 

3d  Session.     $  )  No.  420. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


February  25,  1857.— Ordered  to  be  printed. 

Mr.   Wellbr  made  the  following 
REPORT. 

[To  aooompany  bill  S.  627.] 

7%c  Committee  on  Foreign  RdationSy  to  whom  was  referred  the  memth 
rial  of  Charles  S.  Todd,  late  United  States  minister  to  Russia^  pray^ 
ing  that  he  may  be  allowed  the  amount  of  certain  items  which  were 
disalloived  by  the  department  in  the  settlement  of  his  accountSf  have 
had  the  same  under  consideraiiony  and  now  report : 

It  appears  from  the  memorial  that  in  the  settlement  of  Mr.  Todd's 
accounts,  after  his  return  to  the  United  States,  the  following  items 
were  disallowed^  viz : 

Ist.  This  sum,  paid  for  printed  books,  consisting  of  McCuUoch's  Com- 
mercial Dictionary,  Arrowsmith's  Atlas,  Vattel's  Law  of  Nations, 
Wheaton's  International  Law,  American  Almanac,  Edinburg  and 
Quarterly  Beviews,  maps  of  Europe  and  America,  Wbeaton's  flight 
of  Search,  Westminster  Review,  and  Life  of  General  Harrison, 
amounting  to  the  sum  of |78  34 

2d.  For  one  half  of  the  expenses  paid  by  him  for  the  govern- 
ment steamer  from  Cronstadt  to  St.  Petersburg,  on  his 
arrival 22  20 

3d.  This  sum,   expended  by  him  at  benevolent  concerts 

given  by  Count  Brenkendofif  and  Princess  Galitzin 21  50 

4th.  For  over  charges  in  bringing  the  currencies  of  Bussia 

and  Hamburg  into  dollars  and  cents 46  40 

5th.  For  payment  made  by  John  Miller,  of  London,  and  in- 
cluded in  his  account  against  the  legation,  to  John  Sam- 
son         5  32 

6th.  For  attending  the  baptism  of  the  infant  duke  at  Zurko^ 
the  imperial  village,  15  miles  from  the  capital 12  IT 

7th.  For  expenses  of  attending  military  reviews,  &c 324  36 

8th.  For  over  draft  on  the  London  bankers  on  account  of 

salary 672  09 

9th.  For  expences  of  office  rent,  heating  and  lighting  the 

chancery,  and  wages  of  an  office  messenger •  2,471  80 

In  support  of  the  first  item  above  named,  the  memorialist  states 

that   upon  taking  charge  of  the  legation  at  St.  Petersburg  he  found 

the  library  destitute  of  all  the  books  and  maps  therein  specified^  with 
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2  CHARLES    S.   TODO. 

the  exception  of  a  worn  out  copy  of  Vatteirs  Law  of  Nations,  and 
that  the  books,  maps,  &c,  purchased  by  him  for  the  use  of  the  lega- 
tion were  necessary  for  the  proper  performance  of  its  duties,  and  on 
his  return  to  the  United  States  were  left  by  him  for  that  purpose 

In  support  of  the  2d,  3d,  6th  and  7th  items,  the  memorialist  shovs 
that  the  expenses  thus  incurred  were  rendered  necessary  incompliance 
with  the  etiquette  of  the  fiussian  capital,  and  that  a  failure  to  observe 
that  etiquette  would  have  materially  lessened  the  efBciency  of  our 
minister  at  that  court. 

The  8th  item,  which  was  for  his  salary  from  the  day  on  whiclihe 
had  audience  of  leave  with  the  Emperor  until  the  day  of  his  deiiar- 
ture  from  St.  Petersburg,  is  supported  by  a  reference  to  precedents  in 
the  cases  of  Mr.  Dallas,  one  of  his  predecessors  at  the  Russian  coart. 
1839,  and  of  Mr.  Cass,  our  minister  at  Paris,  in  1842,  inbothof  whick 
cases  the  salaries  continued  for  some  weeks  after  the  audience  of  leave 

In  reference  to  the  9th  and  last  item  the  memorialist  shows  that  as 
office  was  necessary  for  the  preservation  of  the  public  archives,  ao^i 
for  the  proper  transaction  of  the  duties  of  the  legation  ;  that  on  a^ 
count  of  the  territorial  extent  of  the  city  of  St.  Petersburg  the  serrio* 
of  a  messenger  were  indispensable  to  the  legation.  And  further,  tk 
similar  allowances  are  made  for  the  missions  at  London  and  Parii. 
at  both  of  which  courts  the  expense  of  living  is  far  less  than  itisst 
St.  Petersburg. 

The  Secretary  of  State,  to  whom  the  memorial  was  referred  by  tl« 
committee  for  information  as  to  the  facts  set  forth  therein,  unit: 
cover  of  a  letter,  dated  24th  of  January,  1847,  enclosed  astateme!:: 
from  the  Fifth  Auditor's  office,  setting  forth  the  several  items  ia^ 
allowed  in  the  settlement  of  Mr.  Todd's  account,  with  the  reasn; 
therefor,  and  also  copies  of  letters  from  Messrs.  Webster,  Upshur,  an: 
Buchanan,  while  they  respectively  held  the  office  of  Secretary  of  State. 
together  with  a  copy  of  a  circular  letter  from  the  Department  of  Stat<:, 
dated  July  25,  1845. 

From  a  careful  examination  of  these  several  documents^  and  a  com- 
parison with  statements  of  the  contingent  expenses  of  our  forei^ 
missions,  contained  in  the  published  executive  documents,  it  woul: 
appear  that  such  allowances  have  heretofore  been  made  to  depecii 
upon  no  determinate  rule,  but  rather  upon  the  existence  of  such  p^ 
culiar  circumstances  in  each  case  as  in  the  judgment  of  the  Secretarj 
for  the  time  being  justified  them. 

In  the  opinion  of  the  committee  the  books  and  maps  embraced  Id 
the  first  item  were,  under  the  circumstiinces,  essentially  necessary  to 
the  legation  at  St.  Petersburg  ;  and  having  been  purchased  bf  the 
memorialist  for  that  purpose,  and  left  by  him  on  his  return  to  the 
United  States  for  the  use  of  the  legation,  it  is  but  just  that  the  amouQ^ 
thus  expended  by  him  for  the  public  benefit  should  be  reimbursed. 

The  committee  are  also  of  opinion  that  the  amount  of  expenses  enh 
braced  in  the  2d,  3d,  6th,  and  7th  items,  resulting  from  a  compliant' 
with  the  etiquette  of  the  Russian  court,  necessary  to  the  eflScieocy  o: 
our  minister  there^  and  involving  additional  charges,  should  be  al- 
lowed.    And  further,  that  the  charge  for  office  rent,  heating  ^^^ 
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lighting  the  chancery,  and  wages  of  a  messenger,  are,  under  the  cir- 
cumstances, just  and  reasonable,  and  should  also  be  allowed. 

In  reference  to  the  charge  for  loss  in  exchange  embraced  in  the  4th 
item,  the  Secretary  of  State,  in  the  letter  above  mentioned,  says : 
^'  That  actual  losses  by  exchange  are  allowed  by  the  accounting  offi- 
cers of  the  treasury  on  the  rendition  of  accounts  and  vouchers  to  sus- 
tain such  charges."  And  with  regard  to  the  charge  contained  in  the 
5th  item,  it  appears,  from  the  statement  of  the  Fifth  Auditor,  above 
referred  to,  that  it  was  not  rejected,  but  only  suspended  for  want  of 
satisfactory  explanation.  As  no  special  legislation  seems  to  be  requi- 
site in  order  to  a  proper  settlement  of  the  two  last  mentioned  items, 
the  committee  deem  it  best  to  leave  them  to  the  action  of  the  depart- 
ment under  existing  laws  and  regulations,  without  any  legislative 
instruction. 

With  regard  to  the  charge  embraced  in  the  eighth  item,  the  Secre- 
tary of  State  in  the  letter  above  mentioned,  says:  **  The  general  rule 
as  to  the  termination  of  the  salaries  of  ministers  is^  that  they  are  to 
cease  on  the  day  of  the  audience  of  leave.  If  that  rule  has  been  de- 
parted from  in  particular  cases,  it  has  been  on  account  of  some  peculiar 
circumstances  attending  them."  In  this  case  the  existence  of  such 
peculiar  circumstances  is  not  sufficiently  clear  to  the  minds  of  the 
committee  to  justify  them  in  overruling  the  action  of  the  department, 
and  consequently  they  are  not  prepared  to  recommend  its  allowance. 

In  accordance  with  the  views  above  presented,  the  committee  report 
a  bill  authorizing  the  settlement  of  the  accounts  of  the  memorialist, 
and  the  allowance  of  the  charges  embraced  in  the  1st,  2d,  3d,  6th, 
7th  and  9th  items,  above  mentioned,  and  recommend  its  passage. 
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84m  CoNOBaBB, }  SENATE.  (  Bxp.  Con. 

3<2  Seaaion.    i  i    No.  421. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbrvakt  U,  1857. — Ordered  to  be  printed. 


Mr.  JoHU,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  bill  8.  629.] 

The  Committee  on  PensumSf  to  whom  was  r^erred  the  petition  of  Mrs. 
Sarah  A.  Watson^  widow  of  Lieutenant  UdUmd  William  H.  Watson, 
who  was  hilled  at  Monterey  y  praying  a  renewal  of  pension^  beg  leave 
to  report  : 

That  it  appears  of  record  that  petitioner  was  pensioned  for  two  sac- 
eessive  terms  of  five  years  each,  under  the  acts  of  Congress  of  Jvlj  A, 
1836|  and  of  February  3, 1863,  and  that  the  second  term  expired  Sep- 
tember 23, 1866.  It  also  appears  of  record  in  the  Adjutant  General's 
office,  United  States  army,  that  Lieutenant  Colonel  William  H.  Watson 
was  mustered  into  the  military  service  of  the  United  States  with  the  Bal- 
timore battalion,  for  twelve  months,  on  the  30th  May,  1846,  and  was 
reported,  in  the  letter  of  Major  General  Zachary  Taylor  of  September 
22,  1846,  as  having  been  killed  by  the  Mexicans  before  Monterey, 
while  gallantly  marching  up  to  the  walls  of  that  city  under  the 
orders  of  that  officer.  Your  committee  deem  the  application  of  peti- 
tioner worthy  of  special  legislation  by  Congress,  and  report  a  bill 
accordingly. 
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34th  CovaitisB,  )  SENATE.  (  Rip.  Oqm. 

3d  Session.      $  I  No.  422. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


TuBVABT  85, 18S7.— Oidwed  to  Im  printed. 


Mr.  JoHBS,  of  Iowa,  made  the  following 
REPORT. 

[To  aooompany  bill  H.  B.  768.] 

!Fhe  Committee  on  Pensions^  to  whom  was  referred  ^*  H.  B.  768,  An 
act  for  the  relief  of  John  Duncany"  have  had  the  same  under  oonaid-^ 
erationy  and  siUmiit  the  foUomng  report  : 

That  it  appears  by  the  o£Scial  statement  of  the  Commissioner  of 
Pensions  that  petitioner  was  placed  on  the  pension  list  at  the  rate 
of  four  dollars  per  month,  being  the  full  amount  that  could  be  allowed 
one  of  his  grade,  (landsman.^    On  the  30th  of  April,  1816,  he  ap- 

Cears  to  have  been  received  into  the  naval  asylum,  and  surrendered 
is  certificate  of  pension — ^his  pension  was  so  far  from  being  sufScient 
to  furnish  the  absolute  necessaries  of  life.  It  is  believed  he  is  better 
In  the  asylum  without  his  pension  than  out  of  it  and  in  receipt  of  the 
same.  Your  committee,  therefore,  with  a  view  of  benefitting  the 
petitioner,  by  permitting  him  to  remain  in  his  comfortable  quarters  in 
the  naval  asylum,  recommend  the  adoption  of  the  following  resolu- 
tion : 

Beadvedy  That  ''H.  B.  768,  for  the  relief  of  John  Duncan,''  be 
^definitely  postponed. 
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34th  Congbxbs,  )  SENATE.  (  Rep.  Com. 

Zd  Seanon.     \  \  No.  423. 


• 

IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbkuaxt  2S,  1867. — Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  bill  H.  R.  No.  470.] 

The  Committee  on  Penswns^  to  whom  was  referred  H,  B.  An  act  for  the 
relief  of  Letty  GriggSy  widow  of  Simeon  OriggSy  a  revolutionary 
soldier y  have  had  the  same  under  consideration^  and  submit  thefoUow- 
ing  report : 

That  the  petitioner  claims  a  pension  for  military  services  rendered 
\t  different  periods  during  the  revolutionary  war,  viz  :  six  montha  in 
bhe  year  1777,  and  six  months  in  the  year  1778,  continuously,  besides 
)ome  shorter  tours.  It  appears  from  the  records  of  the  comptroller's 
)ffice  of  the  State  of  New  York  that  the  aggregate  amount  paid  to 
Simeon  Origgs  and  a  man  named  Simon  Griggs,  was  £10  Vis.  10(2.; 
hat  said  amount  would  only  pay  for  three  months  and  twenty-six 
lays'  service.  It  also  appears  that  petitioner  received  a  bounty  land 
rarrant  for  one  hundred  and  sixty  acres,  for  the  reason  that  her  hus- 
land  had  served  fourteen  days  and  over.  There  is  no  adequate  proof 
f  the  services  alleged  to  have  been  performed  by  petitioner's  husoand 
efore  your  committee.  Therefore,  it  is  unanimously  agreed  to  report 
be  following  resolution : 

Resolved^  That  <'  H.  B.  470/'  be  indefinitely  postponed. 
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84Tn  C090RK8S, }  SENATE.  (  Bkp.  Cou. 

id  Session.     \  \  No.  424. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Fkbrvaxt  26,  1867.— Ordered  to  be  printed. 


Mr.  JoNKS,  of  Iowa,  made  the  following 
REPORT. 

[To  acoompaDy  bill  H.  R.  369.] 

ZTle  Committee  on  Penaionsy  to  whom  was  referred  the  biU  ^'  H,  B.  369, 
An  act  for  the  relief  of  Albro  Tripp y*'  have  had  the  same  wider  cof^ 
sideraiion^  and  submit  the  foUowing  report: 

That  the  petitioner  is  now  receiving  a  pension  of  ten  dollars  per 
nonth  upon  testimony  filed,  by  his  consent,  in  the  Pension  Office,  amr, 
L8  he  says,  he  was  totally  disabled.  It  is  a  qaery  in  the  minds  of  the 
lommittee  as  to  what  could  have  induced  the  petitioner  to  suffer  his 
ase  to  be  misrepresented  to  draw  half  disability  pension,  when  he 
tow  asserts  he  could  have  easily  proven  total  disability  at  the  time  he 
proved  himself  half  disabled.  He  does  not  offer  any  evidence  to  iden- 
ify  himself  with  any  military  service.  Your  committee,  therefore, 
re  unanimous  in  recommending  the  adoption  of  the  following  reso- 
iition : 

Beaolved,  That  ''H.  B.  369,  An  act  for  the  relief  of  Albro  Tripp" 
e  indefinitely  postponed. 
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Sirs  OoTOBiBS, )  SENATB.  (  Bxp.  Cox. 

Bd  Session.     S  I  No.  426. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Fbbkuabt  25,  1867.— Ordered  to  tw  printed. 


Mr.  JoNBB,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  bill  H.  R.  488.] 

The  CommUtee  on  Pendons^  to  whom  was  referred  ^^  H.S,,An  act  488, 
for  the  retief  of  Isaac  Langleify"  have  had  the  same  under  oonstder- 
aiion,  and  submit  the  following  rqport : 

That  petitioner  has  been  in  receipt  of  a  pension  since  November  10, 
1831|  at  the  rate  of  five  dollars  per  month ;  he  now^  asks  Congress  to 
increase  his  pension  ;  the  testimony  offered  in  support  of  his  demand 
is  informal,  and  not  of  that  reliable  character  that  is  necessary  to 
establish  facts ;  he  does  not  pretend  to  show  the  degree  of  disability 
with  which  he  is  afflicted,  nor  does  he  adduce  any  evidence  to  show 
when  or  how  his  disability  increased. 

Your  committeCi  therefore,  unanimously  recommend  the  adoption  of 
the  following  resolution : 

Jlesolvedy  That  ^'  H.  B.;  An  act  488,  for  the  relief  of  Isaac  Langly, 
be  indefinitely  postponed." 
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S4Tn  Congress,  )  SENATE.  (  Rep.  Com. 

3d  Session.     J  (  No.  426. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fjseuart  26,  1857.— Ordered  to  be  printed. 


Mr.  Fish  made  the  following 
REPORT. 

[To  aecompuiy  bOl  8.  630.] 

^he  Committee  on  Naval  Affairs^  to  tahom  was  referred  the  memorial 
of  Edward  D.  Reynolds^  purser  United  States  navy^  praying  to  be 
allowed  a  commission  on  his  disbursements  of  the  Mexican  ^*  military 
contribution  fundj"  have  had  the  same  under  consideration^  ana 
report  : 

They  find  that  the  memorialist,  while  doing  duty  on  hoard  the 
nited  States  ships  Warren  and  Southampton  on  the  coast  of  Mexico, 

the  year  1848,  was  appointed  hy  Commodore  Jones,  then  command- 
g  the  squadron  in  the  Pacific  ocean,  as  special  agent  for  the  purpose 

receiving  and  disbursing  money  collected  in  Mexico,  and  known  as 
military  contributions;"  that  he  signed  receipts  for  the  money 
3eived  by  him,  holding  himself  accountable  to  the  commander  of  the 
uadron  ;  that  he  disbursed  the  money  so  received,  under  the  orders 
said  commander,  and  to  his  entire  satisfaction;  that  with  the  sano- 
n  and  approbation  of  said  commander,  he  retained  a  commission  of 

per  cent,  (amounting  to  $614  63)  upon  the  money  so  disbursed  by 
xi,  as  a  ''  fair  compensation  "  for  the  extra  services  rendered  by  him 
der  his  appointment  as  special  agent,  which  services  involved  du- 
8  and  responsibilities  in  no  way  connected  with  his  commission  as 
rser,  but  which  w^re  discharged  under  the  orders  of  Commodore 
Qcs  ;  that  upon  settling  the  accounts  of  Commodore  Jones  at  the 
asury  in  1854,  this  sum  of  $614  63  was  disallowed ;  that  memo- 
list  was  unwilling  that  Commodore  Jones  should  be  charged 
reiTV'ith,  and  in  order  to  prevent  Commodore  Jones  from  being 
barrassed  by  said  charge^  memorialist  consented  to  have  the  amount 
dited  to  the  commodore,  and  for  the  present  charged  to  himself, 
hoping  that,  upon  a  proper  rejsresentation  of  the  case,  the  amount 
lid  be  allowed  under  the  provisions  of  the  act  of  March  3, 1849, 
itled  ''An  act  to  provide  for  the  settlement  of  the  accounts  of 
>lic  officers  and  others  who  may  have  received  moneys  arising  from 
itAry  contributions,  or  otherwise,  in  Mexico."     But  his  case  was 

deemed  to  come  strictly  under  the  provisions  of  said  act.  Hence 
resort  to  Congress — the  department  having  consented  to  suspemd 
[  itexn  of  charge  against  him  until  the  end  of  this  session  of  Con- 
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2  EDWARD   A.    REYNOLDS. 

gress,  in  order  to  enable  him  to  endeavor  to  procure  favorable  action 
thereon^  deeming  the  claim  just  and  equitable. 

Your  committee  also  find  that  at  the  2d  session  of  the  33d  Con- 
gress, (Stat,  at  Large,  vol.  10,  page  742,)  "An  act  for  the  relief  r.t 
William  Speiden,"  vrho  performed  the  same  duties,  was  passes!, 
allowing  him  2^  per  cent.  *'upon  the  amount  of  military  contribu- 
tions received  by  Lim,"  &c.  Also,  that  a  similar  act,  for  similar  du- 
ties, was  passed  at  the  1st  session  of  the  present  Congress,  ^^For  the 
relief  of  Purser  Samuel  Forrest." 

Your  committee,  under  the  circumstances  of  the  case,  deem  the  me- 
morialist justly  entitled  to  a  "fair  and  reasonable  compensation,"  and 
report  a  bill  accordingly. 
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;4th  CoNOREas,  )  SENATE.  (  Bep.  Com. 

Zd  Session.      S  X  No.  427. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbrdakt  26,  1857.— Submitted  and  ordered  to  be  printed. 


Mr.  Toombs  made  the  following 
REPORT. 

the  Committee  on  the  Judiciary^  to  whom   was  referred  the  protest 
against  the  election  of  the  Hon,  Graham  N,  Fitch,  beg  leave  to  report : 

That  the  committee  has  had  the  same  under  consideration,  and  find 
hat  important  matters  of  fact  alleged  by  the  protestants,  in  connexion 
rith  the  manner  in  which  the  election  of  the  sitting  member  was  had, 
ire  denied  by  him,  and  that  it  becomes  necessary,  in  the  opinion  of 
he  committee,  to  take  the  testimony  of  persons  residing  in  the  State 
)f  Indiana,  for  the  better  ascertainment  of  these  disputed  facts.  For 
nstance,  it  is,  among  other  things,  alleged  by  a  portion  of  the  pro- 
estants  that  '^  there  was  no  joint  convention  of  the  two  houses  of  said 
general  assembly  on  said  day"  on  which  the  election  in  dispute  took 
)lace,  and  that  a  minority  only  of  the  legally  sitting  senators  of  Indi- 
ana participated  in  said  election,  which  statements  are  denied  by  the 
itting  member;  and  he  affirms,  on  the  contrary,  that  ^'he  was  elected 
o  said  office  by  a  majority  of  all  the  members  composing  the  legisla- 
ure  of  the  State,  they  being  then  and  for  that  purpose  assembled  in 
oint  convention,"  and  that  he  was  elected  whilst  in  such  joint  con- 
tention by  a  majority  of  the  legally  qualified  members  of  the  senate 
)f  the  State,  and  of  the  legally  qualified  members  of  the  house  of  rep- 
esentatives,  respectively.  For  the  proper  ascertainment  of  these  con- 
ested  facts,  and  the  better  elucidation  of  the  matters  in  dispute  con- 
ained  in  the  several  protests  herewith  submitted,  and  the  reply  of  the 
Ion.  Graham  N.  Fitch,  your  committee  recommend  that  leave  be 
;iveu  to  take  testimony  in  the  city  of  Indianapolis,  and  State  of  Indi- 
ina,  and  recommend  the  adoption  of  the  following  resolution : 

Resolved,  That  in  the  case  of  the  contested  election  of  the  Hon. 
Jraham  N.  Fitch,  a  senator  returned  and  admitted  to  his  seat  from 
he  State  of  Indiana,  that  the  sitting  member  and  all  persons  protest- 
Dg  against  his  election  be  permitted  to  take  testimony  on  the  allega- 
ions  of  the  protestants  and  the  sitting  member,  touching  all  matters 
»f  fact  therein  contained,  before  any  judge  of  the  district  court  of  the 
Jnited  States,  or  any  judge  of  the  supreme  or  circuit  courts  of  the 
)tate  of  Indiana,  by  first  giving  ten  days'  notice  of  the  time  and  place 
>f  such  proceeding  in  some  public  gazette  printed  at  Indianapolis. 
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To  the  Senate  of  the  United  States: 

The  undersigned,  duly  elected  and  qualified  members  of  the  house 
of  representatives  of  the  general  assembly  of  the  State  of  Indiana, 
hereby  protest  against  the  pretended  election  of  Jesse  D.  Bright  and 
Graham  N.  Fitch,  on  the  4th  day  of  February,  A.  D.  1857,  as  senators 
of  the  State  of  Indiana  in  the  Congress  of  the  United  States,  the  former 
for  the  six  years  from  the  4th  day  of  March  next,  and  the  latter  for  the 
six  years  from  the  4th  day  of  March,  1855,  by  a  portion  of  the  senators 
and  representatives  of  said  general  assembly,  for  the  following  reasons: 

First.  There  was  no  agreement  of  the  two  houses  of  the  general  m- 
sembly,  by  resolutions  or  otherwise,  to  proceed  to  the  appointment  or 
election  of  senators  in  Congress  on  said  day,  or  any  other  day  of  tbe 
present  session  of  the  general  assembly. 

Second.  There  was  no  joint  convention  of  the  two  houses  of  the  said 
general  assembly  on  said  day  ;  nor  was  there  any  law  of  the  State  au- 
thorizing a  joint  convention  on  that  or  any  other  day  for  the  appoint- 
ment or  election  of  United  States  senators  ;  nor  was  there  any  resoln- 
tion,  or  joint  resolution,  approved  or  adopted  by  the  two  houses  of  the 
said  general  assembly,  or  either  of  them,  authorizing  such  joint  wn- 
vention. 

Third.  Said  pretended  joint  convention  was  a  mere  assemhly  of » 
portion  of  the  senators  and  representatives  of  the  said  general  assem- 
bly, not  in  a  legislative  capacity,  but  as  individuals,  without  aoj 
authority  of  law,  without  precedent  in  the  history  of  legislature  of 
the  State,  and  having  no  legislative  sanction  ;  and  said  senators  ami 
representatives,  when  so  convened,  had  no  more  constitutional  riglit 
to  appoint  or  elect  senators  than  any  equal  number  of  private  citizeD> 
of  the  State. 

Fourth.  There  was  not  a  constitutional  quorum  of  either  honse  of 
the  general  assembly  present  in  said  pretended  joint  convention,  there 
being  only  twenty-three  sen  ators  and  sixty-one  representatives,  when,hy 
the  11th  section  of  the  fourth  article  of  the  constitution  of  this  State, 
it  requires  two-thirds  of  each  house  to  constitute  a  quorum  to  do  bnsi* 
ness  ;  and  when,  by  the  law  of  the  State,  the  number  of  senators  « 
fixed  at  fifty,  and  the  number  of  representatives  at  one  hundred,  in 

d  general  assembly. 

Fifth.  Because  the  undersigned,  as  legally  elected  and  qualified 

esentatives  in  said  general  assembly,  have  been  deprived  of  their 

constitutional  right  to  assist  in  the  legal  election  of  the  senators  in  the 

Congress  of  the  United  States  by  said  illegal,  revolutionary,  andnn- 

authorized  election. 

Sixth.  Because  the  legislature  of  Indiana,  as  such  legislature,  either 
by  separate  action  of  the  two  houses,  or  otherwise,  as  such  legisla- 
ture, nad  no  part  or  voice  in  such  pretended  elections,  and  the  same 
were  in  direct  violation  of  the  third  section  of  the  first  article  of  the 
Constitution  of  the  United  States  and  the  fourth  section  of  the  said 
article. 

Seventh.  Because  said  pretended  elections  are  wholly  void. 

Eighth.  Because  if  saia  elections  are  held  valid,  such  decision  will 
destroy  the  legal  existence  of  the  general  assembly  of  this  State,  Bnd 
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install  in  its  place  any  mob  which  may  see  proper  to  take  forceable 
possession  of  the  house  as  a  joint  convention  of  the  general  assembly, 
without  the  concurrence  of  either  body,  the  sanction  of  the  Constitu- 
tion, or  authority  of  law. 

For  these  and  other  reasons  which  might  be  named,  the  under- 
signed protest  against  the  validity  of  said  pretended  elections,  and 
ask  that  the  Senate  of  the  United  States  may  declare  them  null  and 
void. 

Given  under  our  hands  this  4th  day  of  February,  at  Indianapolis, 
A.  D.  1857. 

S.  P.  Williams,  N.  H.  Ballinger, 

Qeo.  Crawford,  Geo.  C.  Mernfield, 

James  M.  Austin,  Silas  Colgrove, 

J.  N.  Gordon,  Geo.  Moon, 

C.  M.  Stone,  William  Hawkins, 
H.  W.  Sherman,  John  Whitcomb, 
G.  D.  Wagner,  D.  C.  Branham, 
Thomas  J.  Neal.  J.  W.  Hutchings, 
G.  K.  Steele,                                   Robert  Boyd, 

D.  Batterton,  John  M.  La  Kue,  Tippecanoe 
Alex.  H.  Conner,  county, 

M.  P.  Evans,  Marcus  C.  Smith, 

Wra.  C.  JeflTeris,  Elyah  Vansandt, 

S.  B.  Ward,  Smith  Vawter, 

J.  D.  Conner,  Wm.  M.  Clapp, 

Wm.  Grose,  R.  N.  Todd, 

A.  B.  Price,  Milton  Mercer. 
John  Davis, 


The  undersigned,  a  senator  of  the  United  States  from  the  State  of 
Indiana,  and  now  acting  as  a  duly  qualified  senator  of  the  United 
States,  submits  to  the  honorable  the  Judiciary  Committee  of  the  body 
to  whom  the  validity  of  his  election  has  been  referred,  the  following, 
as  points  upon  which  he  believes  and  is  advised  that  his  own  rights 
and  the  rights  of  his  State  require  that  evidence  be  taken  and  be  before 
the  committee,  in  order  to  enable  them  to  decide  understandingly  and 
justly  in  the  premises  : 

First,  That  he  was  elected  to  said  oflBce  by  a  majority  of  all  the 
members  composing  the  legislature  of  the  State,  they  being  then  and 
for  that  purpose  assembled  in  joint  convention. 

Second.  That  he  was  elected,  whilst  in  such  joint  convention,  by  a 
majority  of  the  legally  qualified  members  of  the  senate  of  the  State, 
ana  of  the  legally  qualified  members  of  the  house  of  representatives, 
respectively. 

Third.  That  in  order  to  ascertain  the  facts  stated  in  the  preceding 
point,  he  will  be  able,  by  evidence,  to  show  that  three  of  the  persons 
who  are  contesting  his  election  were  not  then,  and  are  not  now,  legally 
members  of  the  said  State  senate,  and  had  no  right  whatever,  under 
the  laws  and  constitution  of  the  State,  to  be  considered,  or,  in  any 
particular,  to  act  as  members  of  that  body  ;  and  that  this  was  at  the 
time^  and  still  is,  well  known  to  the  other  oontestantal'g'izedbyLjOOgie 
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Fourth.  That  in  the  organization  of  said  State  senate,  according  to 
the  constitution^  laws,  and  usage  of  the  State,  the  lieutenant  governor 
presides  and  superintends  the  admission  ot  the  members,  and  the  taking 
the  required  oaths  of  office.  That  upon  this  occasion,  in  violation  of  such 
constitution,  laws,  and  usage,  the  said  three  members,  who  were  with- 
out the  expressly  required  credentials  of  election,  the  certificate  of  the 
proper  and  only  returning  officer,  and  whose  seats  were  also  known 
to  be  contested,  and  on  grounds  of  fraud,  also  known  to  be  true,  were, 
by  a  presiding  officer,  chosen  for  the  purpose  by  the  members  of  the 
senate,  designated  as  republicans,  contrary  to  all  law,  and  by  naked 
wrong,  directed,  notwithstanding,  to  be  sworn  in,  and  for  the  clear 
purpose,  illegal  and  fraudulent  in  fiu^t,  of  defeating  an  election  of 
senators  of  the  United  States. 

Fifth.  That  the  said  convention  by  whom,  as  hereinbefore  alleged, 
the  undersigned  was  elected  a  senator  of  the  United  States,  was  as- 
sembled in  accordance  with  an  express  provision  of  the  constitution  of 
the  State,  and  that  in  accordance  with  the  long  and  uniform  usage  of 
the  State  in  that  particular,  the  same  was  adjourned  from  day  to  daj 
by  the  proper  presiding  officer  thereof,  and  vested  with  the  authoritT 
so  to  adjourn,  and  that  each  adjournment  was  made  without  objection 
by  a  majority  of  the  senate,  even  considering  the  three  persons  afore- 
said to  have  been  members  of  that  body  being  present. 

Sixth.  That  there  is  not  now  in  said  State,  as  the  undersigned  if 
advised,  any  law  for  the  regulation  of  the  election  of  senators  of  the 
United  States,  or  in  any  way  providing  for  the  same;  and  that  accord- 
ing to  the  best  professional  and  judicial  opinions  in  the  State,  the 
election  is  to  be  made  by  the  convention  of  the  legislature  assembled 
under  the  constitution  of  the  State,  to  count  the  votes  and  decide  apon 
the  election  of  governor  and  lieutenant  governor,  as  a  power  neces- 
sarily existing  in  the  legislature,  and  from  the  obligations  of  the  State 
to  elect  senators. 

Severdh.  That  before  the  adoption  of  the  present  State  constitutic^i 
there  was  a  law  regulating  such  election,  and  that  although  the  same 
was  no  longer  in  force,  the  said  convention  did,  as  far  as  it  was  possi- 
ble, conduct  the  present  election  according  to  the  provisions  thereof. 

Theundersigned  in  conclusion  submits,  what,  indeed,  must  be  obvious 
to  the  committee,  that  as  the  witnesses  and  proofs  to  the  matters  above 
stated  are  only  to  be  had  in  the  State  of  Indiana,  and  can  only  properlr 
be  obtained  by  careful  examination,  and  under  the  superintendence  of 
himself,  that  it  cannot  be  in  his  power  to  procure  it  at  this  or  the  ap- 
proaching extra  session  of  the  United  States  Senate,  even  were  he  to 
abandon  his  duty  as  a  senator,  which  he  has  no  right  to  do,  and  pro- 
ceed at  once  to  the  place  where  the  testimony  is  to  be  had.  He  further 
submits,  therefore,  that  the  committee  will  so  dispose  of  the  matter 
now  as  will  enable  him  and  the  contestants  at  a  future  period  to  pre- 
sent the  entire  case  fairly  and  fully  before  them. 

GRAHAM  N.  FITCH. 

FSBRUARY  25,  1857. 

True  cupy— attest:  THOS.  P.  MORGAN, 

Ckrk  to  the  CommiUee. 

Digitized  by  V^OOQlC 


34th  Congress^  )  SENATE.  (  Bbp.  Cox. 

Sd  Session.     K  t  No.  428. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FcBBOAST  26,  1857.— Ordered  to  be  printed. 


Mr.  Foot  made  the  following 
REPORT. 

[To  accompanj  bill  8.  620.] 

T?ie  Committee  on  Public  Lands  have  had  under  consideration  the  biU 
granting  lands  for  the  construction  of  a  certain  railroad  in  the  State 
of  Alabama y  and  recommend  its  parage. 

The  committee  make  the  report  upon  this  bill,  February  17,  1854, 
a  part  of  this  report : 

The  Committee  on  Public  Lands ^  to  whom  toas  referred  the  ^'  biU  making 
a  grant  of  land  to  the  State  of  Alabama^  in  alternate  sections^  to  aid 
in  the  construction  of  a  railroad  from  the  line  of  Georgia,  on  the  Choi" 
iahoochee  river,  to  the  city  of  Mobile ,"  having  had  the  same  under 
consideration,  recommend  the  passage  of  the  bUl,  and  beg  leave, to 
present  the  following  rqport : 

The  Savannah  and  Albany  railroad,  proposed  to  be  aided  by  the 
grant  of  alternate  sections  of  land  to  the  State  of  Alabama,  provided 
in  the  bill  under  consideration,  has  been  chartered  by  the  States  of 
Gteorgia  and  Alabama,  and  is  intended  to  connect  the  Atlantic  ocean 
at  Savannah,  Georgia,  with  the  Gulf  of  Mexico  at  Mobile,  Alabama, 
in  a  nearly  direct  line,  about  four  hundred  and  fifty  miles  in  length, 
with  a  branch  road  from  the  main  line  at  Albany,  Georgia,  through 
Eufaula  to  Montgomery,  Alabama,  about  one  hundred  and  fifty  miles 
in  length ;  making,  together,  about  six  hundred  miles  of  road.  Of 
this  the  greater  part  will  be  in  Georgia,  and  something  less  than 
three  hundred  miles  will  pass  through  the  United  States  lands  in 
Alabama. 

The  company  has  been  organized  in  Georgia,  with  a  subscription  of 
one  million  three  hundred  thousand  dollars,  and  active  preparations 
are  being  made  to  commence  the  work ;  but  the  company  has  no  present 

{>ro8pect  of  procuring  sufficient  capital  to  extend  the  road  to  the  public 
ands  of  Alabama  without  the  aid  proposed  by  this  bill — the  country 
through  which  it  will  pass  being,  comparatively,  unsettled,  destitute 
of  capital,  and  valueless,  on  account  of  the  great  difficulty  and  ex- 
pense of  reaching  a  market  with  its  productions. 

The  considerations  to  the  United  States  treasury,  for  the  grant  pro* 
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posed  in  this  bill,  are  valuable  apd  important.  The  lands  in  the 
southern  part  of  Alabama,  through  which  this  road  will  pass,  have 
been  subject  to  occupation  and  sale  more  than  thirty  years  ;  they  are 
reputed  to  be  well  timbered  with  yellow  pine,  and  capable  of  yieldiag: 
a  fair  return  to  the  agriculturist ;  and  yet,  within  this  long  term  of 
years,  but  a  small  fractional  part  of  these  lands  has  found  a  purchaser 
at  the  government  price.  Whatever  may  be  the  capability  of  the 
country  for  productions,  they  are  so  nearly  consumed,  in  transports- 
tion  to  market,  that  no  compensating  remuneration  is  left  to  th* 
producer.  In  their  present  condition  the  lands  are  of  but  little  valce 
to  the  treasury  ;  and,  being  exempt  from  taxation,  are  a  burden  to 
the  State  of  Alabama.  The  construction  of  the  road,  which  is  mai 
one  of  the  conditions  of  the  grant  in  this  bill,  will  at  once  op^  to 
these  lands  both  the  markets  of  the  Gulf  and  those  of  the  Atlantic 
by  a  cheap  and  rapid  communication. 

The  great  amount  and  value  of  the  commerce  which  annually  passa 
through  the  straits  of  Florida,  between  the  Qulf  and  the  Atlantic- 
variously  estimated  at  from  three  to  four  hundred  millions  of  dollars; 
the  time  occupied  in  the  voyage — estimated  at  from  fifteen  to  tweotf 
days  for  sail  vessels;  the  expense,  and  the  hazard  of  property  aad 
life  attending  it ;  the  importance  of  shortening  the  time,  diminishiDg 
the  dangers^  and  cheapening  the  means  of  communication  betweeo 
the  Atlantic  and  Pacific  coasts  of  the  United  States — all  these  need 
only  to  be  alluded  to,  to  show  the  bearing  of  this  road  to  the  govcn- 
ment,  and  especially  to  the  cotton-erowing  States  which  it  penetrata 
and  connects.  When  the  road  shall  be  completed  the  time  of  paasiiig 
between  Savannah  and  Mobile,  460  miles,  will  be  rednced  to  15  hoars; 
between  Savannah  and  Montgomery,  340  miles,  to  less  than  12  honn. 
Connecting  roads  are  projected  or  in  course  of  construction,  whicb, 
with  this  line,  will  form  an  unbroken  coast  railroad  from  Texas,  ria 
New  Orleans,  Mobile,  Savannah,  and  Charleston,  to  the  northern 
cities  ;  and  Pensacola  and  Brunswick  will  probably  be  connected  wiA 
this  line  by  short  branch  roads.  When  the  projected  connexiocf 
shall  be  formed  with  New  Orleans  and  with  Charleston,  it  is  estima- 
ted that  the  time  of  passage  from  New  Orleans  to  Savannah,  55* 
miles,  will  be  less  than  twenty  hours  ;  and  from  New  Orleans  to 
Charleston  less  than  twenty-four  hours.  The  centre  of  the  great  ooal 
region  of  Alabama,  80  miles  from  Montgomery,  may  be  reached  from 
Savannah  within  fifteen  hours.  The  abundance  of  timber  and  naval 
stores  for  the  construction  and  repair  of  our  ships ;  the  establishment 
of  a  coal  depot  on  the  southern  Atlantic  coast  for  the  supply  of 
steamers  ',  the  increased  productions  of  the  soil ;  the  commerce ;  the 
shipping ;  and  the  exports  and  imports  which  would  be  consequent 
upon  the  construction  of  this  road,  are  all  objects  of  importance  to  the 
government  and  to  the  whole  country. 

For  other  particulars,  and  the  estimation  in  which  this  road  is  held 
by  the  State  authorities  of  Georgia  and  Alabama,  reference  is  made 
to  the  accompanying  resolutions  of  the  general  assembly  of  Geoi^gia, 
Governor  Johnson's  message,  and  the  report  of  commissioners. 
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IN  HOUSE  OF  RBPREBBNTATIVES. 

Whereas,  The  Savannah  and  Albany  railroad  company  haa  been 
organized,  under  a  charter  granted  by  the  State  of  Georgia,  with  the 
purpose,  if  a  charter  can  be  obtained  from  the  State  of  Alabama,  of 
connecting  the  Atlantic  ocean,  at  Savannah,  with  the  Gulf  of  Mexico, 
at  Mobile,  in,  as  nearly  as  practicable,  a  straight  line  between  the  two 
cities,  with  such  branch  roads  as  may  be  necessary  :  And  whereas, 
This  line,  passing  through  the  southern  part  of  Georgia  and  Alabama, 
would  be  the  means  of  furnishing  a  very  large  and  fertile  district  of 
country,  which  must  otherwise  remain  comparatitfcly  undeveloped, 
easy  access  to  both  the  markets  of  the  Gulf  and  those  of  the  Atlantic; 
And  whereas.  Aside  from  the  great  local  advantages  to  the  termini 
and  to  the  intermediate  territory  of  the  two  States,  it  will  accomplish  a 
purpose,  in  the  connexion  of  the  Gulf  with  the  Atlantic,  which  has 
ever  been  deemed  of  great  national  importance ;  therefore — 

Resolved  by  the  senate  and  Iiouse  of  representatives  of  tlie  State  of 
Georgia  in  general  assembly  met^  That  this  general  assembly  do  respect- 
fully request  the  general  assembly  of  the  State  of  Alabama,  if  deemed 
consistent  with  the  interests  of  that  State,  to  grant  a  charter  author- 
izing the  construction  of  the  Savannah  and  Albany  railroad,  from  the 
line  of  Georgia  on  the  Chattahoochee  river,  to  the  city  of  Mobile, 
Alabama. 

Hcsolvedy  That  his  excellency  the  governor  be  authorized  to  appoint 
two  suitable  persons  to  communicate  the  views  herein  expressed  to  the 
general  assembly  of  the  State  of  Alabama. 


Secretary  op  State's  Office, 
Milledgeville,  November  28,  1853. 

I,  E.  P.  Watkins,  secretary  of  the  State  of  Georpjia,  do  hereby  cer- 
tify that  the  foregoing  preamble  and  resolutions  have  been  adopted  by 
both  branches  of  the  legislature  of  the  State  of  Georgia,  and  approved 
by  the  governor  of  said  State. 
r««.»  1  Given  under  my  hand  and  seal  of  office. 
L^^J  E.  P.  WATKINS, 

Secretary  of  State. 


GOVERNOR'S  MESSAGE. 

Executive  Chamber,  Milledgeville,  Georgia, 

Jamuiry  14,  1854. 
To  the  Senate  and  House  of  Bepresentatives : 

*  In  pursuance  of  a  resolution  adopted  by  the  general  assembly  at  its 
present  session,  I  appointed  James  P.  Scriven,  of  Chatham,  and  Nel- 
son Tift,  of  Baker,  commissioners  on  the  part  of  this  State  to  attend 
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the  legislature  of  Alabama,  now  sitting,  to  procure  a  charter  from 
that  State  authorizing  the  extension  of  the  contemplated  Savannah 
and  Albany  railroad  from  the  Chattahoochee  to  the  city  of  Mobile. 
These  gentlemen  have  executed  their  mission ;  and  the  reBult  is  as 
creditable  to  their  intelligence  and  promptitude,  as  it  is  eTincive  of  the 
enterprise  and  fraternal  feeling  of  our  sister  State. 

I  have  the  honor  herewith  to  transmit  the  report  made  to  this  de- 
partment by  the  commissioners,  with  accompanying  papers,  which 
show  the  proceedings  of  the  State  of  Alabama  on  the  subject  of  their 
mission. 

The  marked  courtesy  with  which  they  were  received,  and  the  polite 
attentions  to  thei#by  the  public  functionaries  of  Alabama,  are  worth/ 
of  perpetual  memorial.  They  are  the  offspring  of  that  deep  patriots 
sympathy  between  the  members  of  our  great  republic  which  is  the 
bond  of  our  union  and  the  guarantee  of  our  future  prosperity  and 
glory. 

Of  the  value  of  the  enterprise  itself  it  is  needless  to  speak.  I  conM 
add  nothing  to  the  forcible  views  presented  in  the  report  of  the  oom- 
missioners.  When  completed  it  will  not  only  unite  Alabama  and 
Georgia  in  bonds  of  closer  intercourse,  but  it  will  constitute  an  impo^ 
tant  link  in  the  great  chain  of  communication  between  the  Pacific  and 
Atlantic,  pouring  prosperity  into  the  lap  ot  our  seaports  and  scatter- 
ing rich  blessings  throughout  the  territory  of  southwestern  Greorm. 

HERSCHEL  V.  JOHNSON. 


REPORT  OF  THE  COMMISSIONERS. 

Gborgia,  December  31,  1853. 
The  undersigned,  according  to  the  commission  of  your  excellencr 
and  the  joint  resolutions  of  the  general  assembly  of  Georgia,  under 
which  we  were  appointed,  proceeded  to  Montgomery,  Alabama,  and 
on  the  11th  of  December  communicated  to  his  excellency  Henry  W. 
Collier,  governor  of  Alabama,  our  commission  and  the  joint  resolutions 
of  the  general  assembly  of  Georgia,  requesting  the  Sttte  of  Alabaioa 
to  grant  a  charter  to  the  Savannah  and  Albany  Railroad  Company,  to 
extend  their  railroad  to  the  city  of  Mobile.  On  the  13th  of  Deceinber. 
Governor  Collier  communicated  the  Georgia  resolutions  to  both 
branches  of  the  general  assembly  of  Alabama,  together  with  a  message 
recommending  that  the  desired  charter  be  granted  ''at  the  request  of 
our  honored  elder  sister,"  on  the  ground  of  ''courtesy  and  comity  doe 
to  fraternal  relations  and  political  connexion — to  the  march  of  pro- 
gress and  our  mutual  efforts  to  advance  ;"  and  the  message  concludes 
with  an  expression  of  faith  in  the  integrity  and  honor  of  Georgia, 
which  we  trust  she  will  never  cease  to  merit.  "Let  us,"  says  Governor 
Collier,  "act  with  liberality  in  the  confidence  that  our  sister,  always 
ambitious  of  high  position  and  cherishing  a  spirit  which  prompts  to 
generous  and  disinterested  acts,  will  never  blur  her  escutcheoo  dj  re- 
losing  a  similar  favor."  The  message  and  resolutions  were  refened  to 
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the  Committee  on  Internal  Improvement  and  Kaviga/tk>n  in  eaeh 
Honse^  and  after  consnltatioii^  with  ne,  a  bill  wad  agreed  upon  and  its^ 
passage  recommended.  The  bill  passed  both  Houses  of  the  general 
assembly  on  the  20th,  and  received  the  approval  and  signature  of  the 
governor  on  the  2l8t  of  December, 

As  a  mark  of  respect  to  the  State  of  Georgia,  resolntions  were  passed 
in  both  houses  of  the  general  assembly,  under  which  committees  were 
appointed  to  introduce  us  and  invite  us  to  privileged  seats.  We  should 
do  injustice  to  our  own  feelings  did  we  omit  to  mention  the  kindness 
exhibited  to  us  personally  by  Governor  Collier,  Hon.  Mr.  Martin, 
President  of  the  Senate;  Hon.  Mr.  Gerritt,  Speaker  of  the  House; 
Hon.  Mr.  Bethea,  Chairman  of  the  Committee  on  Internal  Improve- 
ments in  the  Senate ;  Hon.  Mr.  Curry,  Chairman  of  Internal  Improve- 
ments in  the  House,  and  the  other  members  of  the  general  assembly 
with  whom  we  became  acquainted. 

In  conclusion,  permit  us  to  congratulate  the  States  of  Georgia  and 
Alabama  on  the  prospective  consummation  of  this  new  bond  of  friend- 
ship and  mutual  interest.  The  road  now  authorized  by  Georgia  and 
Alabama  will  connect  the  Atlantic  at  Savannah  with  the  Gulf  at  Mo- 
bile, in  a  nearly  straight  line,  about  450  miles  in  length,  accomplish- 
ing a  great  national  object,  as  well  as  conferring  incalculable  benefits 
upon  the  two  States,  by  increasing  their  population,  their  productions^ 
their  wealth,  and  the  commerce  of  their  respective  seaboard  cities. 
Nor  is  the  branch  road  authorized  from  Albany  through  Eufaula  to 
Montgomery  of  scarcely  less  importance.  The  branch  road  will  be 
about  150  miles  long,  and  the  entire  distance  from  Montgomery  to 
Savannah  3d0  miles,  a  shorter  distance  by  many  miles  than  any  other 
route  to  the  Atlantic.  The  branch  road  will  run  through  a  fertile 
country,  now  comparativelv  distant  from  market,  and  will  penetrate 
nearly  to  the  rich  and  inexhaustible  coal  fields  and  iron  mines  of  Ala- 
bama. When  this  road  shall  be  built,  and  a  road  from  Montgomery 
to  the  heart  of  the  coal  region — some  eighty  miles — coal,  we  are  told, 
may  be  delivered  to  the  road  at  $1  per  ton  ;  and,  estimating  freight 
to  Savannah  at  the  rate  coal  is  carried  on  a  northern  road — $1  per  ton 
per  100  miles — the  coal  of  Alabama  may  be  delivered  in  Savannah  at 
fS  50  per  ton.  If  we  add  fifty  per  cent,  to  the  cost  of  the  coal  and 
transportation,  it  may  even  then  be  delivered  in  Savannah  at  |7  50 
per  ton.    Those  who  have  observed  the  recent  rapid  increase  of  steam- 

Sropelled  vessels,  for  commercial  as  well  as  for  war  purposes,  cannot 
oubt  the  necessity  of  an  abundant  and  cheap  supply  of  coal  to  any 
Port  which  would  be  a  great  mart  for  the  commerce  of  the  world. 

If  we  look  beyond  the  lines  of  road  under  consideration,  a  continuous 
line  is  projected  from  Savannah,  through  Charleston,  to  the  north- 
ern cities.  On  the  other  side  a  road  is  projected,  and  has  been  sur- 
veyed from  Mobile  to  New  Orleans ;  a  road  is  being  constructed  from 
New  Orleans  westward ;  and  we  have  reason  to  anticipate  that  this 
line  will,  at  no  very  distant  time,  be  united  near  the  32d  degree  of 
north  latitude  in  Texas,  with  a  line  from  Montgomery,  in  a  common 
trunk  road,  to  San  Diego,  on  the  Pacific.  In  that  event,  passengers 
by  either  Montgomery  or  Mobile  may  reach  the  Pacific  from  Savan- 
nah within  four  days.     The  Savannah  and  Albany  railroad  from  Sa- 
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vannah  to  Mobile,  and  the  branch  road  from  Alliany  to  Montgomery, 
%vill  be  important  links  in  this  great  chain  of  connexion.  Bat,  asido 
from  this,  they  are  of  very  great  importance  to  the  federal  govern- 
ment, as  well  as  to  the  States  of  G-eorgia  and  Alabama,  and  each 
should  do  whatever  it  may,  consistently  with  correct  principlea,  to  aid 
its  progress  and  secure  its  early  completion. 

We  transmit  herewith  copies  of  the  papers  above  referred  to— onr 
letter  to  Grovernor  Collier,  Q-overnor  Collier's  message  to  the  senate 
and  house  of  representatives^  and  the  charter  granted  by  tlie  State  of 
Alabama. 

^With  sentiments  of  respect  and  esteem,  your  obedient  Bervants, 

JAMES  P.  SORIVEN, 
NELSON  TIFT, 

CommiMtbnerf. 

His  Excellency  H.  V.  JoBSsas,  Oovemor. 
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34th  Congress,  ^  SENATE.  (  Rep.  Com. 

3c?  Session.     J  )  No.  429. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febrvaht  26,  1857.— Ordered  to  be  printed. 

Mr.  Bbitjamik  made  the  following 
REPORT. 

[To  aooompany  bill  6.  696.] 

T%6  Committee  on  Private  Land  ClaimSj  to  whom  was  refered  S.  biU 
595,  ''  a  biU/ar  the  relief  of  Danid  Whitney,''  have  had  the  same 
under  consideration y  and  submit  the/ottowing  report: 

That  they  have  examined  the  papers  and  proofii  accompanying  said 
billy  and  contained  in  the  American  State  Papers,  and  find  that  on  the 
15th  day  of  September,  1823,  Francis  Lavontnre  presented  to  the 
commissioners  appointed  under  the  act  of  1823  to  hear  and  determine 
the  claims  of  persons  to  tracts  of  land  occupied  and  cultivated  by  them 
in  the  Green  Bay  settlement  on  the  1st  of  July,  1812,  his  claim,  and 
the  testimony  to  support  it,  to  a  tract  of  land  described  as  follows : 

*'  Commencing  at  low-water  mark  on  Fox  river,  and  running  west 
eighty  arpents,  or  so  far  as  to  make  said  claim  contain  six  hundred 
and  forty  acres,  as  confirmed  by  said  oommissioners  ;  and  bounded  on 
the  south  by  a  certain  tract  occupied  by  the  United  States  garrison  ; 
west  and  north  by  wild  or  uncultivated  lands  ;  and  east  by  Fox  river, 
being  16  arpents  in  breadth." 

That  the  said  commissioners  decided  that  the  claim  be  confirmed, 
and  that  it  was  not  in  conflict  with  any  confirmation  before  made, 
(vol.  4  Am.  State  Papers,  Green's  edition,)  and  that  they  gave  their 
certificate  to  the  correctness  of  the  proceedings  had  before  them. 
That  although  by  the  act  those  proceedings  confirmed  and  made  per- 
fect the  title,  vesting  the  same  in  the  said  Lavonture,  yet  the  said 
tract  of  land  was  embraced  in  a  report  made  by  the  said  commis- 
sioners to  the  Secretary  of  the  Treasury  upon  all  the  unsettled  claims 
in  Michigan. 

That  the  Secretary  of  the  Treasury,  instead  of  executing  or  carrying 
into  efiect  the  law  of  1828,  and  instead  of  selecting  the  doubtful  and 
uncertain  claims  from  those  which  were  confirmed,  decided  to  lay  all 
the  claims  before  Congress,  and  submit  all  the  decisions  of  the  com- 
missioners to  it  for  supervision,  refusing  to  cause  the  claims  actually 
confirmed  by  law  to  be  surveyed,  and  patents  to  be  issued  to  the 
claimants. 

That  on  the  17th  of  April,  1828,  Congress  passed  an  act  to  con- 
firm certain  claims  passed  upon  by  the  commissioners,  excluding 
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those  in  the  county  of  Michilimackinac,  and  also  certain  lands  occti- 
pied  by  the  United  States  for  military  purposes.  That  about  tie 
time  of  the  passage  of  this  act,  the  President  of  the  United  Stat«< 
(upon  erroneous  representations)  was  induced  to  make  a  large  militarj 
reservation  of  land,  in  the  vicinity  of  Fort  Howard,  at  Green  Baj, 
amounting  to  five  or  six  thousand  acres.  In  this  tract  waa  included 
the  land  of  Francis  Lavonture.  The  confirmatory  act  of  1828  wai 
therefore  of  no  benefit  to  him,  in  procuring  him  the  evidence  of  bis 
title,  as  the  Secretary,  after  its  passage,  refused  the  patent  because 
his  land  was  thus  embraced  in  the  reservation. 

That  the  title  to  the  land  continues  in  this  condition,  although  the 
post,  as  a  military  station  for  troops,  has  been  abandoned,  and  every 
part  of  the  reservation  has  ceased  to  be  occupied  for  military  or  goT- 
ernment  purposes  ;  that  the  lands  are  not  now  required  for  snch  pu^ 
poses,  notice  having  been  given  during  the  year  1854,  by  the  Secre- 
tary of  War,  for  their  sale  ;  and  that  no  compensation  was  ever  made 
to  the  said  Francis  Lavonture  for  thus  taking  his  land. 

The  action  of  the  War  Department  seems  to  render  it  necessary,  to 
relieve  the  claimants,  to  pray  for  an  act  of  Congress  in  their  behalf. 

From  the  facts  above  set  forth,  the  committee  are  of  opinion  thai 
the  said  Lavonture,  or  his  legal  representative,  is  entitled  to  tlie 
confirmation  of  his  title ;  they  therefore  report  back  tbe  bill  without 
amendment,  and  recommend  its  passage. 
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34Tn  Congress,  >  SENATE.  J  Rep.  Oom 

3d  Session.     S  I  No.  430, 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FxBBUAKT  26,  1857. — Ordered  to  be  printed. 


Mr.  Foster  made  the  following 
REPORT. 

[To  accompany  bill  S.  634.] 

The  Committee  on  PensionSy  to  whom  was  referred  the  petition  of  Eut- 
dah  Butler y  daughter  of  John  Brown^  an  officer  in  the  army  of  the 
Bevoluticny  having  had  the  same  under  considerationy  respectfully 
report: 

John  Brown,  the  father  of  the  petitioner,  rendered  distinguished 
services  to  the  cause  ol  American  independence,  preceding  and  during 
the  war  of  the  Revolution.  In  February,  1YY5,  ne  went  on  a  mission 
to  Canada,  and,  it  is  believed,  made  the  first  suggestion  which  is  on 
record  of  the  plan  of  seizing  Fort  Ticonderoga.  He  was  a  volunteer 
in  the  expedition  which  captured  that  fort,  in  May,  1775,  and  is 
spoken  of  as  having  distinguished  himself  both  in  council  and  in  ac- 
tion. At  a  subsequent  period,  having  attained  the  rank  of  major,  he 
was  placed  by  General  Montomery  in  command  of  the  first  detach- 
ment, which  entered  Canada  in  advance  of  the  main  army,  and  took 
Fort  Chamblee. 

Bottasays:  ''Col.  Allen  and  Major  Brown,  both  officers  of  real 
talent,  concerted  the  project  of  surprising  the  city  of  Montreal." 
Major  Brown  also  commanded  a  corps  at  the  siege  of  Quebec. 
Judge  Marshall,  in  his  life  of  Washington,  makes  honorable  men- 
tion of  Major  Brown's  services  in  Canada.  On  the  29th  of  July, 
1776,  as  appears  by  the  resolutions  of  Congress  of  that  date,  he  was 
commissioned  a  lieutenant  colonel.  He  resigned  his  commission,  and 
that  resignation  was  accepted  by  Congress  in  the  following  year,  but 
continued  to  render  service  from  time  to  time  in  the  militia,  and  as  a 
volunteer,  till  the  fall  of  the  year  1780.  In  the  campaign  of  1777, 
in  cutting  o£f  the  facilities  for  General  Burgoyne's  retreat,  his  con- 
duct is  spoken  of  in  terms  of  marked  commendation.  The  reason  for 
Colonel  Brown's  resignation  of  his  commission  in  the  continental  line 
is  not  fully  apparent  to  the  committee.  There  are  reasons  for  be- 
lieving it  was  occasioned  by  a  controversy  which  he  had  with  General 
Arnold,  with  whom  he  served,  and  whose  character  he  seems  to  have 
perfectly  understood.  In  a  card  published  by  Colonel  Brown,  pre- 
vious to  resigning  his  commission,  alluding  to  General  Arnold,  he 
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concludes  with  these  remarkable  words :  ''Money  is  that  man's  god. 
and  to  get  enough  of  it  he  would  sacrifice  his  country." 

In  the  fall  of  the  year  1780  Col.  Brown  left  his  home,  in  Pitteficll 
Mass.,  to  visit  Albany,  N.  Y.,  on  private  business.  He  there  met 
Col.  Ashley,  who  had  been  ordered  on  an  expedition  up  the  Mohawk 
river  to  relieve  Gen.  Schuyler.  Col.  Ashley,  being  sick,  prevailei 
on  Col.  Brown  to  take  his  equipments  and  the  command  of  his  red- 
ment,  which  he  did,  under  the  orders  of  Gen.  Van  Rensselaer.  His 
guide  proved  to  be  a  traitor,  and  led  the  party  into  an  ambuscade  of 
Canadians,  tories,  and  Indians,  at  Stone  Arabia,  or  Palestine,  as  it  u 
now  called,  where  he  was  killed  in  the  battle  of  October  19th,  ITSO. 
He  was  thirty-six  years  of  age,  and  left  a  wife  and  several  children. 
The  petitioner  is  his  sole  surviving  child,  is  a  widow,  over  eighty- 
three  years  old,  and  poor. 

The  Hon.  Mr.  Minot,  late  Commissioner  of  Pensions,  with  whom 
the  committee  have  communicated,  writes  as  follows  : 

'*  It  is  perfectly  clear  that,  under  the  existing  acts  of  Congress,  tbe 
petitioner  has  no  legal  claim  upon  the  United  States.  I  need  not  add, 
what  the  papers  in  the  case  abundantly  show,  that  Col.  Brown's  char- 
acter and  services  were  so  meritorious,  that  if  the  case  stood  alone.  I 
should  regard  this  as  an  instance  eloquently  invoking  legislative  io- 
terposition.  Col.  Brown  was  slain  by  the  enemy  whik  engaged  upos 
an  enterprise  into  which  he  had  been  led  to  volunteer  his  services,  in 
a  manner  at  once  generous  and  patriotic.  The  question  whether  C«* 
gross  will  not,  by  extending  the  relief  asked,  open  the  door  to  urn- 
TOMB  other  applications  of  a  similar  character,  if  not  of  equal  merit; 
and  whether,  if  such  should  be  the  result,  more  than  justice  would  be 
done,  is  one  which,  it  being  my  duty  only  to  execute  the  laws  as  thej 
are,  I  must  leave  to  the  discretion  of  the  committee  and  of  Congress. 

Tour  committee  are  of  opinion  that,  under  the  peculiar  circuBh 
stances  of  this  case,  relief  ought  to  be  granted.  They  think  that  the 
petitioner  should  receive  the  half- pay  for  seven  years,  provided  for  bf 
the  resolution  of  the  old  Congress,  of  August  24,  1T80.  They  the^^ 
fore  report  a  bill. 


Digiti 


zed  by  Google 


34th  CoNaRBSs,  )  SENATE.  (  Bep.  Com. 

3d  Session.     S  )   No.  431. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbbuart  27,  1857. — Ordered  to  be  printed. 


Mr.  Bbodhbad  made  the  following 

REPORT. 

[To  accompany  bill  S.  637.] 

The  Committee  of  Claims]  to  whom  was  re/erred  the  petition  of  John  B. 
and  Thomas  Johnson^  report : 

It  appears,  from  the  papers  in  the  case,  that  ou  the  16th  of  June, 
1840,  John  Jalian  Morse  entered,  at  the  land  office  at  Jackson,  Ark- 
ansas, the  southwest  fractional  quarter  of  section  No.  32,  in  township 
No.  7,  north  of  range  20,  under  the  pre-emption  act  of  1838,  and  in 
the  following  January  (1841)  the  petitioners,  believing  that  Morse 
had  acquired  a  good  tille,  by  virtue  of  said  certificate,  purchased  the 
same  of  him  for  $2,000,  and  took  possession  of  the  land.  On  applica- 
tion to  the  General  Land  Office  for  a  warrant,  (as  it  appears,)  it  was 
discovered  that  the  same  land  had  been  previously  entered  at  private 
sale,  at  Fayetteville,  in  November,  1837,  whilst  the  land  was  situated 
in  that  district,  by  F.  Sagrain,  to  whom  a  patent  was  issued.  In 
notifying  the  claimants  of  this  fact,  the  Commissioner  of  the  General 
Land  Office  (through  Hon.  Mr.  •Fulton)  says :  '^  It  is,  however,  dis- 
covered that  Sagram's  entry  was  void,  since  the  land  had  never  been 
offered  at  public  sale,  and  that,  therefore,  as  public  land,  was  liable 
to  the  operation  of  the  law  of  1838.  The  proof  of  Mr.  Morse  shows 
a  compliance  with  the  provisions  of  the  law,"  and  the  return  of 
Bahrain's  patent  was  directed  with  the  view  of  issuing  one  to  these 
claimants. 

Subsequent  investigation,  however,  proved  that  the  Commissioner 
was  in  error  ;  that  the  tract  of  land  had  been  previously  offered  at 
public  sale,  and  that  the  patent  had  been  legally  and  properly  issued 
to  Sagrain. 

In  the  meantime  the  claimants  were  induced,  (as  they  state,)  by  the 
above  statement  of  the  Commissioner  of  the  General  Land  Office,  to 
contest  Sagrain's  claims,  by  which  they  were  involved  in  suits,  both 
in  the  law  and  equity  courts,  and  put  to  great  trouble  and  expense  ; 
and  fi  nally ,  finding  they  could  not  sustain  their  title,  they  compro- 
mised with  Sagrain,  and  paid  him  $1,000  for  his  title. 

They  ask  that  the  government  will  indemnify  them  for  their  losses 
to  the  amount  of  |2,600,  on  the  ground  that  they  were  led  into 
the  proceedings,  which  resulted  so  unfortunately,  by  the  mistaken 
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opinion  of  a  public  officer ;  and  on  the  farther  ground  tliat  thdr 
grantor  has  died  insolvent,  and  left  them  without  other  remedy. 

Under  the  peculiar  circumstances  of  the  case,  the  committee  have 
come  to  the  conclusion  that  the  claimants  are  equitably  entitled  to 
some  relief,  and  report  a  bill  accordingly,  allowing  them  $1,000. 
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3d  Session.     $  {  No.  432. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febbuast  28,  1857. — Ordered  to  be  printed. 


Mr.  Weller  made  the  following 
REPORT. 

[To  accompany  bill  S.  641.] 

The  Committee  on  Foreign  Relations^  to  whom  was  re/erred  the  petition 
of  Frederick  A.  Beden,  secretary  of  the  United  States  legation  to 
Chili  J  praying  to  be  allowed  the  difference  between  his  present  salary^ 
$1,500  per  annum^  and  $2,000  per  annum,  from  Jmy  1,  1856,  to 
January  1,  185*7,  have  had  the  same  under  consideration y  and  now 
report  .* 

It  appears  from  the  petition,  that  in  August,  1854,  Mr.  Beelen  was 
appointed  secretary  to  the  legation  of  the  United  States  in  Chili,  with 
a  salary  of  $2,000  per  annum.  That  he  repaired  to  his  post  at  once, 
and  continued  in  the  performance  of  its  duties  up  to  January  1, 1857. 
That  some  time  in  September,  1855,  he  received  a  communication  from 
the  Department  of  State,  informing  him  that  under  the  construction 
given  oy  the  Attorney  General  to  the  act  of  March  1,  1855,  "To 
remodel  the  diplomatic  and  consular  systems  of  the  United  States," 
his  salary  as  secretary  of  legation  at  Santiago  would  be  only  at  the 
rate  of  $1,500  per  annum  from  the  1st  of  tfuly  of  that  year.  That 
the  law  reducing  his  salary  thus  had  the  effect  of  an  ex  post  fado  law 
upon  him.  That  the  lowest  cost  of  reaching  his  post  from  the  United 
States  is  $500,  and  the  same  amount  paid  in  returning  home  makes  a 
sum  equal  to  two-thirds  of  the  salary  for  a  whole  year.  That  he  is 
the  only  officer  in  the  diplomatic  service  of  the  government  whose 
salary  was  reduced  by  the  act  above  named,  and  prays  that  he  may 
be  allowed  the  difference  between  $1,600  and  $2,000  per  annum,  the 
amount  of  salary  attached  to  his  office  when  he  accepted  it,  from  July 
1, 1866,  when  the  act  referred  to  went  into  effect,  to  January  1,  1857. 

The  statements  of  the  petition  are  fully  sustained  by  a  letter  from 
the  Department  of  State,  dated  February  23,  1857,  in  which  the  Sec- 
retary adds:  "  That  the  reduction  of  Mr.  Beelen's  salary  from  $2,000 
to  $1,600,  whilst  he  was  at  a  remote  capital^  and  in  the  actual  dis- 
charge of  his  official  duties,  has  always  been  regarded  by  this  depart- 
ment as  a  case  of  peculiar  hardship,  which  was  aggravated  by  the 
fact  that  it  was  not  in  the  power  of  the  Secretary  of  State  to  inform 
Mr.  Beelen  of  the  construction  placed  by  the  Attorney  Q-eneral  upon 
the  law  affecting  his  salary  until  after  the  law  was  in  actual  opera- 
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tion,  of  which  Mr.  Beelen  oould  not^  therefore,  be  aware  nntil  from 
fifty  to  sixty  days  after  the  redaction  of  salary  took  place." 

The  committee  are  of  opinion  that,  under  the  peculiar  circum- 
stances of  this  case,  the  relief  asked  for  is  reasonable  and  should  be 
allowed.  They  therefore  report  a  bill  in  his  favor,  and  recommend  its 
passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBBiTABT  98, 1857.— Ordered  to  be  printed. 


Mr.  PuoH  made  the  following 
REPORT. 

[To  aocompany  bill  H.  R.  No.  64S.] 

The  Committee  on  the  Judiciary,  which  was  instructed  to  examine 
the  papers  communicated  by  the  Secretary  of  the  Treasury,  in  relation 
to  the  claim  of  George  Whitman,  herewith  reports  a  bill  for  payment 
of  the  sum  alleged  to  be  due. 

On  the  11th  of  August,  1838,  Amos  Kendall,  Postmaster  GFeneral, 
drew  a  bill  of  exchange  on  W.  H.  Ker,  postmaster  at  New  Orleans, 

Sayable  to  George  Whitman  or  order,  for  twelve  thousand  one  hun- 
red  dollars.  Whitman  was  a  contractor  for  carrying  the  mails  be- 
tween Mobile  and  New  Orleans,  and  the  bill  was  for  the  balance  due 
him  on  the  30th  of  June,  1838,  as  such  contractor. 

The  bill  was  presented  to  the  drawee  at  New  Orleans  in  a  reason- 
able time,  and  payment  thereof  refused.  It  was  then  endorsed  by 
Whitman,  and  discounted,  for  his  benefit,  by  the  Bank  of  Orleans. 
On  the  9th  of  September,  1839,  it  was  presented  to  the  Postmaster 
General  for  redemption,  and  its  allowance  declined,  upon  the  ground 
that  Whitman  had  not  returned  the  bill  to  the  department  at  Wash- 
ington within  the  next  calendar  quarter  after  its  presentment  to  the 
drawee,  as  required  by  the  letter  enclosing  it  to  him^  and  that,  n 
consequence,  a  ^'positive  public  injury"  had  accrued. 

This  injury  arose  from  a  report  made  to  the  department  by  the  post- 
master at  New  Orleans,  in  September,  1838,  that  he  had  paid  the  bill ; 
upon  the  faith  of  which,  the  department  credited  him  for  the  amount 
on  its  books,  without  requiring  the  bill  or  any  receipt  or  other  voucher 
to  be  exhibited. 

If  either  the  second  section  of  the  act  approved  January  31,  1823, 
(Statutes  at  Large,  vol.  3,  p.  723  ;)  or  the  first  section  of  the  act  ap- 
proved March  3,  1825,  (Statutes  at  Large,  vol.  5,  p.  102,)  is  appli- 
cable to  the  case,  as  the  Attorney  General  seems  to  suppose,  the  de- 
partment was  altogether  at  fault,  and  the  "posiive  public  injury" 
arose  from  the  misconduct  of  its  own  officers.  The  committee  does 
not  inquire  at  present  how  far  those  statutes,  or  either  of  them,  should 
be  applied  ;  since,  if  there  had  been  no  express  regulation  upon  the 
subject,  it  was  inexcusable  carelessness,  crassa  negligentia,  for  the 
officers  of  the  department  to  credit  Mr.  Ker  with  the  amount  of  a 
negotiable  bill  of  exchange,  unless  on  production  of  that  bill  or  proof 
that  it  had  been  paid.  i    ^^.^ ,  ^ 
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T)i6  two  pretexts  above  stated  were  adopted  by  Mr.  WhittleMj, 
Sixth  Auditor,  on  the  14th  of  February,  1842,  as  the  reasons  upon  whidi 
he  rejected  the  bill  when  presented  a  second  time  for  redemption. 

At  this  period,  it  appears,  the  bill  was  in  the  possession  of  the 
Bank  of  the  United  States,  as  the  endorser  of  the  Bank  of  Orleans. 
No  appeal  was  prosecuted  upon  Mr.  Whittlesey's  decision  ;  but,  in- 
stead, the  Bank  of  the  United  States  returned  the  bill  to  the  Bank  of 
Orleans,  and  the  latter  called  on  Whitman,  as  endorser,  to  redeem 
it.  This  he  did,  after  inducing  the  bank  to  apply  $2,000  of  Mr. 
Ker's  funds,  in  its  possession,  as  part  payment. 

In  August,  1851,  Mr.  Farrelly,  Sixth  Auditor,  re-examined  the 
case  upon  an  allegation  of  further  testimony ;  but  again  was  the  de- 
cision adverse  to  Whitman's  claim.  An  appeal  was  therenpon  prose- 
cuted to  the  First  Comptroller  ;  but,  inasmuch  as  Mr.  Whittlesef 
had  once  decided  the  case,  as  Sixth  Auditor,  he  declined  to  hear  and 
determine  the  appeal.  Thus  stood  the  case  on  the  13th  of  Maidi, 
1866,  when  Congress  adopted  the  following  joii^t  resolution : 

*^That  in  every  case  of  account  or  claim  not  finally  adjusted,  upos 
which  the  present  First  Comptroller  of  the  Treasury,  as  Auditor  of 
the  Treasury  for  the  Post  Office  Department,  may  have  dedded, 
which  may  have  been  thereafter  examined  by  an  auditor  in  said  office 
on  new  testimony,  and  decided  by  him  on  such  testimony,  and  firott 
whose  decision  an  appeal  has  been  taken  to  the  present  First  Cmnp- 
troller  of  the  Treasury,  it  shall  be  the  duty  of  the  Second  Comptrolkr 
of  the  Treasury  and  the  Commissioner  of  Customs  finally  to  adjust 
the  same ;  and,  in  case  of  disagreement  between  the  said  Second 
Comptroller  and  Commissioner  of  Customs,  the  decision  of  the  Attor- 
ney General  shall  be  as  final  as  the  decision  of  the  First  Comptrdkr 
would  be,  if  he  had  acted  upon  the  eighth  section  of  the  act  of  Jsly 
2d,  1836,  concerning  the  organization  of  the  Post  Office  Depart- 
ment." 

The  Second  Comptroller  and  the  Commissioner  of  Customs  aooord* 
ingly  proceeded  to  examine  Whitman's  case ;  and  thereupon,  having 
disagreed  in  opinion,  referred  it  to  the  Attorney  General  as  umpire. 
That  officer,  in  a  letter  dated  June  25, 1856,  has  substantially  refused 
to  perform  the  duties  imposed  on  him  by  the  joint  resolution.  The 
committee  does  not  propose  to  contravene,  at  present,  the  excuses 
assigned  for  this  course,  although  it  believes  the  joint  resolution  to 
have  been  entirely  constitutional  and  proper,  as  well  as  iu  aooM^anoe 
with  an  ancient  and  well-considered  precedent.  After  so  many  ob- 
stacles, and  so  much  delay,  the  committee  has  deemed  it  an  act  of 
mere  justice  to  examine  the  case  of  Whitman  with  a  view  to  l^nsla- 
tive  relief,  and  has  arrived  at  the  conclusion  that  his  claim  ought  to 
be  paid. 

The  first  objection,  as  already  stated,  is,  that  the  bill  was  endosed 
to  Whitman  at  New  Orleans,  in  a  letter  directing  him  to  return  it 

S'  not  paid)  within  the  next  calendar  quarter.     On  this  ground  both 
r.  Kendall  and  Mr.  Whittlesey  declined  to  redeem  the  bill  when 
i>resented  to  them.     It  is  now  proven,  however,  that  the  form  of  the 
fetters  in  use  by  the  department  at  that  time  contained  no  such 
direction. 
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Another  objection  is,  that  Whitman  should  have  notified  the  de- 
partment in  Aagnsti  1838,  of  the  presentment  and  dishonor  of  the 
hill.    It  is  now  proven,  however,  that  the  Postmaster  General  had 

1)reviou8l7  refused  to  allow  the  expenses  of  protesting  a  similar  bill 
or  Whitman's  benefit,  and^  in  truth,  dispensed  with  all  the  requisi- 
tions of  the  law  merchant  in  that  particular. 

An  effort  has  been  made  to  avoid  the  conclusiveness  of  this  bj  a 
distinction  between  the  failure  to  give  notice  of  non-payment  and  a 
failure  to  have  the  bill  protested.  Whatever  the  force  of  the  distinc- 
tion in  some  cases,  it  has  none  here.  This  was  a  foreign  bill  of  ex- 
change, and  notice  of  non-payment  could  ovlj  be  reauired  after,  and 
as  a  consequence  of  protest.  The  instruction  of  Mr.  Kendall  to 
Whitman,  that  bills  drawn  by  the  department  upon  postmasters 
should  not  be  protested,  was  a  substantial  waiver  of  any  notice  of 
non-payment. 

The  recording  officers  seem  to  have  relied  much  upon  another  con- 
sideration, namely,  that  if  the  bill  had  been  returned  in  September, 
October,  or  November,  1838,  the  department  would  have  been  enabled 
to  discover  the  falsity  of  Eer's  report  that  he  had  paid  it,  and  in  time 
to  prevent  his  subsequent  defalcation.  The  committee  cannot  say 
whether  this  would  or  would  not  have  had  the  latter  consequence  ; 
nor  is  that  material  to  the  case.  If  Whitman  was  not  bound  to  re- 
turn the  bill,  (as  he  was  not,)  and  if  he  was  absolved  from  giving 
notice  of  non-payment,  (as  he  was,)  no  *  ^injury"  to  the  public,  arising 
from  the  mere  exercise  of  his  legal  rights,  can  impair  the  justice  of 
his  claim. 

As  to  the  rest,  if  the  officers  of  the  department  had  performed  their 
own  duty  under  the  law,  the  amount  of  this  bill  would  never  have 
been  credited  to  Eer,  nor,  as  the  committee  believes,  would  his  defal- 
cation have  pone  so  long  undetected. 

It  is  certainly  true  that  the  failure  to  return  the  bill  to  the  depart- 
ment, for  a  period  of  twelve  months,  did  frimish  some  presumption  of 
unfairness  on  the  part  of  Whitman  or  his  endorser.  But  the  peculiar 
circumstances  of  this  transaction  are  so  fully  explained  in  the  state- 
ment of  Hon.  Thomas  G.  Davidson,  April  5,  1856|  as  to  rebut  and 
forever  silence  that  presumption. 

The  committee  does  not  deem  it  worth  while  to  allude  to  the  vast 
number  of  collateral,  subordinate,  and  (in  the  main)  immaterial  ques- 
tions of  usage,  fact,  and  regulation,  upon  which  the  accounting  officers 
and  the  Attorney  General  nave  dwelt  at  such  length.  The  substance 
of  the  case  has  been  related,  as  have  also  the  principles  of  law  by 
which,  in  the  committee's  opinion,  it  should  be  decided. 
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3d  Session.      S  I  No.  434. 


IN  THE  SENATE  OF  THE  UNITED  STATES 


FsBavART  28,  1857  — ^Ordered  to  be  printed. 


Mr.  Foster  made  tbe  following 
REPORT. 

[To  aocompanj  bill  S.  643.] 

The  Committee  on  Public  Lands,  to  whom  tods  referred  the  petition  of 
George  S.  Seton,  praying  that  Congress  may  grant  him  the  additional 
land  to  which  he  is  entitled  under  a  decree  of  the  Supreme  Court  of 
the  United  States,  report : 

It  appears  that  on  the  26th  day  of  April,  1816,  Cliarles  Seton  ap- 
plied, by  petition,  to  the  governor  of  the  province  of  East  Florida, 
then  under  the  dominion  of  the  King  of  Spain,  for  leave  to  build  a 
water  saw-mill  on  Nassau  river,  in  East  Florida,  at  a  place  called 
Boundabout,  and  for  the  right  to  the  quantity  of  land  which  was 
customary  for  his  supply  of  timber ;  that,  on  the  6th  of  May,  1816, 
the  governor  made  the  concession  to  said  Seton,  as  prayed  for  in  his 
petition. 

On  the  8th  of  May  following,  the  governor,  in  consideration  (as  he 
states  in  his  decree  made  on  said  petition)  of  the  benefit  and  utility 
which  would  redound  to  the  improvement  of  the  province,  if  what 
Charles  Seton  proposed  should  be  carried  into  effect,  granted  to  him, 
without  injury  to  a  third  person,  that  he  might  build  a  water  saw- 
mill at  the  place  at  which  he  solicited  ;  but  with  the  express  condi- 
tion, that,  until  he  should  establish  said  mill,  said  concession  should 
be  considered  as  not  made,  and  without  any  value  or  effect  until  that 
event  took  place;  that  then,  in  order  that  he  might  not  be  injured  by 
the  increased  expenses  which  he  was  preparing  to  incur,  he  might 
make  use  of  the  pine  trees  which  were  included  in  the  square  of  five 
miles,  (16,000  acres.) 

That  said  Charles  Seton,  in  compliance  with  the  conditions  of  said 
concession,  built  said  sawmill  in  1817  or  1818.  That  the  validity  of 
said  claim  was  confirmed  by  the  Supreme  Court  of  the  United  States, 
at  the  January  term  in  1836,  as  appears  by  the  decree  rendered  there- 
on.— (See  Peters'  Report,  volume  10,  page  309.) 

In  pursuance  of  said  decree  of  the  Supreme  Court  of  the  United 
States,  the  surveyor  general  of  Florida  proceeded  to  have  said  grant 
surveyed,  and,  after  the  same  was  completed,  it  appeared  that  it 
included  within  its  limits  confirmed  grants  to  other  parties  to  the 
amount  of  3,480  acres  of  land,  whicn  amount  was  deducted  from 
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Seton's  claim,  leaving  him  12,516  acres,  in  lieu  of  16,000  acres, 
which  he  claimed  under  said  decree  of  the  Supreme  Court  of  the  United 
States. 

The  petitioner  claims  that  the  surveyor  did  not  follow  out  the  dd 
lines y  as  called  for  in  said  concession  or  grant,  as  it  was  his  duty  to  do, 
(after  first  establishing  said  lines,)  hut  surveyed  it  by  new  lines,  and 
thereby  deprived  said  Seton  of  3,480  acres  of  land,  whioh  he  claims 
said  Seton  would  have  received  had  the  old  lines  been  followed. 

The  committee,  therefore,  report  the  accompanying  bill  for  the 
relief  of  said  legal  representatives. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Makch  2, 1867.— Bobmieted  and  ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  George 
V.  Vandiverj  asking  Congress  to  grant  him  a  pension  as  an  invalid, 
beg  leave  to  report : 

That  petitioner  claims  a  pension  for  disability  alleged  to  have  been 
ncurred  in  the  military  service  of  the  United  States  ;  that  he  enlisted 
n  Captain  King's  company,  on  or  about  the  first  day  of  May,  1838,, 
x>  remove  the  Cherokee  Indians  from  Georgia  to  Arkansas ;  was  in  said, 
lervice  two  months,  during  which  time  he  was  injured  by  cold  from 
;he  measleSj.taken  in  the  service,  which  rendered  him  unable  for  mili* 
»ry  duty,  has  terminated  in  what  his  physicians  call  pulmonary 
M>nsumption,  and  has  incapacitated  him  from  manual  labor.  Jame» 
tferritt,  who  was  a  first  lieutenant  in  said  Kins' s  company,  certifies 
Hhat  the  applicant  served  from  the  first  day  of  May,  1838,  to  July  in 
;he  same  year,  in  removing  the  Cherokee  Indians  from  Georgia  to 
&.rkansa8,  in  Captain  Kind's  company  ;  and  while  employed  in  said 
lervice,  and  in  the  line  of  his  duty,  between  those  dates,  he  was  injured 
}y  cold  from  measles  taken  in  the  service,  from  which  he  has  basome 
rery  unhealthy  and  consumptive  in  the  lungs  which  rendered  him  un- 
tble  to  perform  military  duty  or  manual  later,  and  that  he  was  a  sound 
ind  healthy  man  before  he  went  into  the  service,  and  was  honorably 
lischarged  on  or  about  the  1st  July,  1838."  Two  physicians  certify 
o  his  present  disability,  stating  it  to  be  confirmed  pulmonary  consump- 
ion,  and  that  he  is  two-thirds  disabled.  On  the  13th  May,  1853,  said 
tf  erritt  made  a  second  affidavit,  in  which  he  corroborates  the  testimony 
>f  five  other  witnesses  as  to  the  fact  that  petitioner  was  a  sound  and 
lealthy  man  when  he  entered  the  service,  and  that  his  present  indis- 
)OBition,  in  their  opinion,  is  the  result  of  his  sickness  m  the  army. 
The  muster-rolls  of  the  company  to  which  applicant  belonged  show 
hat  he  was  mustered  into  the  service  on  the  22d  day  of  May,  1838^ 
ind  mustered  out  26th  June,  1838.  He  is  reported  present  for  duty 
luring  that  time,  but  furnishes  no  evidence  that  he  was  sick  while  in 
he  service.  Thus,  it  will  be  seen  that  the  rolls  do  not  corroborate 
ither  the  application  of  the  petitioner  or  the  testimony  of  his  wit- 
lesses.     The  rolls  not  only  report  him  present  but  present  for  duty. 
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The  record  evidenoe  on  the  rolls  was  made  at  the  time,  and  dnrist  tite 
flervice  rendered  by  applicant,  and  by  officers  under  oath.  Aner  a 
lapse  of  sixteen  years,  subordinates  of  said  company  ai)pear  as  wit- 
nesses to  destroy  the  credibility  of  the  official  records  of  said  company. 
It  appears  the  witnesses  were  unable  to  name  the  date  of  enlistment 
and  discharge  of  applicant  correctly  ;  they  have  also  fuled  to  detail 
the  time  or  place  where  the  alleged  sickness  occarred^  applicant  don 
not  attempt  to  show  the  mode  of  me  and  emj^loyment  of  ciaunuit  onoe 
he  left  the  service.  The  testimony^  o£fered  m  support  of  the  applica- 
tion is  deemed  altogether  insufficient  to  show  that  the  alle^  dis- 
ability of  the  claimant  is  to  be  ascribed  solely  to  the  cold  he  is  said  to 
have  taken  while  in  the  service. 

After  a  carefdl  examination  of  the  testimony  in  this  case,  your  com- 
mittee recommend  the  adoption  of  the  following  resolution : 

Besclvedj  That  the  prayer  of  petitioner  be  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mabob  2, 1857.— Sabmitted  and  ordered  to  be  printed. 

Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

The  Committee  on  Pensiona,  to  whom  was  referred  the  memorial  of  Mrs. 
Sarah  Ann  Boose^  widow  of  John  J.  Booae,  deceased^  praying  Oonr 
gresa  to  grant  an  increase  and  continuance  of  pension,  have  nod  the 
same  under  consideration  and  submit  thefdOowing  report : 

That  the  subjoined  letter  of  the  Hon.  Gteo.  0.  Whiiing,  Commis- 
siener  of  Pensions,  exhibits  the  facts,  and  expresses  the  same  opinions 
of  the  committee  ;    it  is  therefore  made  a  part  of  this  report. 


Pension  Office, 

February  14,  1867. 

Sir  :  The  petition  of  Mrs.  Sarah  Ann  Boose,  widow  of  John  J. 
Boose,  deoeafi»d,  I  have  the  honor  to  return  herewith. 

Her  husband  died  on  the  1st  of  June,  1862,  and  having  shown,  by 
the  necessary  evidence,  that  his  death  was  the  result  of  disease  con- 
tracted during  the  war  with  Mexico,  she  was  pensioned  from  that 
date,  for  five  years,  at  the  rate  of  |3  60  per  month,  the  half  pay 
proper  of  a  private. 

Bne  asks  that  Congress  may  allow  her  a  pension  at  the  rate  of  half 
a  sergeant's  pay ;  that  she  may  be  pensioned  from  the  date  of  his 
discharge ;  and  that  her  stipend  be  continued  after  the  present  five 
years  shall  have  expired. 

In  regard  to  the  increase  of  the  pension  to  half  the  pay  of  a 
sergeant,  it  may  be  stated  that  there  is  no  oiBcial  evidence  of  his 
having  served  in  that  grade.  The  rolls  in  this  office,  as  well  as  in 
that  of  the  adjutant  general,  and  his  original  discharge  on  file, 
represent  him  to  have  been  a  private  at  the  date  of  his  leaving  the 
service. 

She  has  no  claim  to  pay  from  the  date  of  his  discharge,  as  the  law 
does  not  authorize  the  pension*  to  commence  until  the  date  of  the 
husband's  death.  He  made  no  application  during  his  life  for  an 
invalid  pension ;  and  had  he  done  so,  and  succeeded  in  establishing 
his  claim,  payment  could  have  commenced  only  from  the  date  of  the 
completion  of  the  testimony. 

Digitized  by  VjOOQ IC 


2  MRS.   SARAH   AVN   ROOflE. 

Her  pension  can  be  renewed  at  this  office,  nnder  the  act  of  Febmsry 
3,  1863,  for  five  years  longer,  when  it  shall  have  ceased  on  the  fint 
of  June  next,  without  the  further  action  of  Congress.       • 

(Signed  by  Commissioner.) 

Hon.  Gbo.  W.  Jonbb. 

Your  committee,  therefore,  ask  leave  to  report  back  the  papen  to 
the  Senate,  and  that  they  be  discharged  from  tlie  further  oonsiderap 
tion  of  the  subject. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Maboh  8, 1857.— Sabmittod  and  ordered  to  be  printed. 


Mb.  JoNBSj  of  Iowa,  made  the  following 

REPORT. 

The  Committee  on  PenrionSy  to  whom  teas  rtferred  the  piaition  of 
Sarah  S.  JEKne^  widow  of  the  late  LietUenant  E.  Owrtiea  MnCy  who 
was  lost  in  the  revenue  cutter  Hamilton^  beg  leave  to  report: 

That  there  is  no  evidence  adduced  to  show  that  the  husband  of  peti- 
tioner ever  was  in  any  public  seryice  either  naval  or  military.  The  state- 
ment made  by  the  applicant  is  not  verified.  There  is  no  evidence  in 
the  proper  department  of  the  alleged  service.  It  has  not  been  the 
practice  of  Congress  to  grant  pensions  for  service  rendered  of  the  char- 
acter set  forth  by  the  petitioner.  Therefore  your  conmiittee  recom- 
mend the  adoption  of  the  following  resolution : 

Besdvedj  That  the  prayer  of  the  petitioner  be  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


liAROH  2, 1657.— Submitted,  agreed  to,  ind  ordered  to  be  printed. 

Mr.  Toombs  made  the  following 
REPORT. 

The  Committee  on  the  Judiciary^  to  whom  tvaa  r^erred  t?ie  following 
statemerdf  submitted  to  the  Senate  by  the  Preaiaent  pro  tempore^  re- 
port: 

The  President  of  the  Senate  pro  tempore  states  to  the  Senate  that 
questions  have  arisen  hefore  him  on  the  constmction  of  the  act  ^^  to 
regulate  the  compensation  of  members  of  Congress/'  approved  16th 
August,  1866,  which  affect  the  compensation  of  certain  senators  who 
have  been  chosen  since  the  commencement  of  the  first  and  of  the  pres- 
ent session  of  this  Congress,  respectively,  as  to  the  time  when  the  com- 
I>ensation  of  each  should  commence,  and  of  the  mileage  properly  to  be 
allowed,  which  the  President  2>ro  tempore  desires  should  be  submitted 
to  the  Senate. 

The  first  section  of  the  compensation  act  of  the  16th  August, 
1866,  provides  '^  that  the  compensation  of  each  senator,  representa- 
tive, and  delegate  in  Congress  shall  be  six  thousand  dollars  for  each 
Congress,  and  mileage,  as  now  provided  by  law,  for  two  sessions  only, 
to  be  paid  in  manner  following,  to  wit :  on  the  first  day  of  each  regu- 
lar session  each  senator,  representative,  and  delegate  shall  receive  his 
mileage  for  one  session  ;  and  on  the  first  day  of  each  month  thereaf- 
ter, during  such  session,  compensation  at  the  rate  of  three  thousand 
dollars  per  anniun  durine  the  continuance  of  such  session ;  and  at  the 
end  of  such  session  he  shall  receive  the  residue  of  his  salary  due  to  him 
fit  such  time,  at  the  rate  aforesaid,  still  unpaid ;  and  at  the  beginning 
of  the  second  regular  session  of  the  Congress,  each  senator,  representa- 
tive, and  delegate  shall  receive  his  mileage  for  such  second  session, 
and  monthly,  during  such  session,  compensation  at  the  rate  of  three 
thousand  dollars  per  annum,  till  the  fourth  day  of  March,  terminating 
the  Congress,  and  on  that  day  each  senator,  representative,  and  dele- 
gate shdl  be  entitled  to  receive  any  balance  of  the  six  thousand  dol- 
lars not  theretofore  paid  in  the  said  monthly  instalments,  as  above 
directed." 

The  fourth  section  of  the  act  provides,  ''that  in  the  event  of  the 
death  of  any  senator,  representative,  or  delegate,  prior  to  the  com- 
mencement of  the  first  session  of  the  Congress,  he  shall  be  neither  en- 
titled to  mileage  or  cdmpensation  ;  and  in  the  event  of  death  after  the 

Digitized  by  ^OOQlC 


2  C0MPBK8ATI0N  OF   MEMBERS   07   COITGMSS. 

oommenoement  of  an^  session,  his  representatiyes  shall  be  entitled  to 
receive  so  much  of  his  compensationy  computed  at  the  rate  of  time 
thousand  dollars  per  annum,  as  he  may  not  have  receiyed,  and  uij 
mileage  that  may  have  actually  accrued  and  be  due  and  unpaid." 

The  act  with  reasonable  certainty  provides  for  all  memben  oi&&is 
House  who  were  legally  entitled  to  sit  at  the  oommenoement  of  the 
first  regular  session  of  each  Congress,  and  does  not  very  clearlj  pro- 
vide for  any  others ;  and  it  is  by  no  means  clear  that  any  otben  an 
fully  within  its  benefits.  But,  assuming  that  the  act  intended  to 
embrace  the  whole  subject,  your  committee  proceeded  to  try  the  right! 
of  the  cases  submitted  to  them  by  this  test :  though  the  act  declsns 
that  the  salary  of  each  member  of  Congress  shall  be  six  thonsand  U- 
lars  for  each  Congress,  it  provides  that  it  shall  be  paid  in  a  particdsr 
manner,  only  during  or  at  the  end  of  each  sessfon  of  Congress,  exoe[ft 
in  the  case  of  the  death  of  a  sitting  member  after  a  session  b' 
begun,  and  at  the  rate  of  three  thousand  dollars  per  annm 
Therefore,  he  who  serves  the  whole  of  each  session  of  Congress  is  eo- 
titled  to  the  whole  six  thousand ;  he  who  is  legally  entitled  to  sem 
durinff  the  whole  of  each  session,  and  is  prevented  by  the  sickness  o! 
himself  or  family  from  doing  so,  is  also  entitled  to  the  whole  six  tkofi- 
sand  dollars,  and  none  others.  But  these  two  classes  are  entitled  tc 
the  whole  compensation  under  this  act.  None  of  the  cases  sabmittej 
to  us  come  within  either  of  these  classes,  and  are^  therefore,  excladei 
In  case  of  the  death  of  a  member  after  the  beginning  of  the  Ist  sessm 
his  personal  representative  is  entitled  to  receive  all  the  oompensatke 
(not  received  by  hini^  which  has  accrued  at  the  time  of  death,  coib- 
puted  at  the  rate  of  $3,000  per  annum,  and  his  successor  could  in  ^ 
event  be  entitled  to  more  than  the  residue  of  the  $6,000  not  naid  to 
the  deceased  member  or  his  personal  representative.  Noneof  theca«> 
submitted  belong  to  this  class,  but  it  mrnishes  a  rule  of  constrnctioc 
which  ^our  committee  believe  will  truly  discover  the  intent  of  the  act. 
There  is  nothing  in  the  act  itself  which  would  warrant  the  applio- 
tion  of  a  different  rule  of  compensation  to  a  member  who  fills  an* 
cancy  happening  in  any  other  manner  different  from  one  happeniof 
on  the  death  of  a  sitting  member  after  the  commencement  of  a  session- 
nor  are  we  able  outside  of  the  act  to  discover  any  sound  reason  fu^ 
such  different  construction.  Though  the  mode  of  payment  is  by  ib- 
nual  salary,  the  consideration  therefor,  in  the  contemplation  of  ^ 
act,  was  performance  of  the  duties  of  a  member  of  Congress  when^ 
actual  session,  and  the  times  of  payment  seems  to  have  been  M 
during  or  at  the  end  of  each  session,  with  special  reference  to  seem- 
ing this  consideration.  It  is  true  that  the  act  is  not  well  guarded,  •& 
it  may  happen  that  a  member  of  Congress  who  may  never  serve  a  sm- 
gle  day,  if  legally  entitled  to  sit  during  the  whole  Congress,  may  re- 
ceive the  whole  six  thousand  dollars,  lessened  only  by  a  dedoctioo  d 
his  daily  pay  for  each  day  he  may  absent  himself  from  the  sittings  <^^ 
the  house  of  which  he  is  a  member.  This  is  an  evil,  but  one  that  wt 
act  itself  does  not  remedy;  but  a  person  who  has  no  right  by  law  to  per* 
form  the  duties  of  a  member  of  Congress,  during  any  of  its  sesnoos 
from  any  given  year,  is  not  entitled  by  this  act  to  any  compensatioii 
for  that  year.     He  not  only  does  not  perform  the  condition,  but  tf 
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legally  incompetent  to  do  so.  Testing  the  cases  submitted  to  us  by 
those  principles^  we  find  the  rule  of  compensation,  in  all  cases  of  elec- 
tion alter  the  first  day  of  the  first  regular  session,  to  be^  that  the  com- 
pensation does  not  commence  until  after  election,  and  from  thence  to 
the  end  of  the  term,  at  the  rate  of  three  thousand  dollars  per  an- 
num. This  rule^  in  the  opinion  of  your  committee,  applies  to  the 
cases  of  Messrs.  Nourse,  Gwin,  Green,  and  Fitch.  The  case  of 
Mr.  Bigler  is  somewhat  different.  He  was  elected  after  the  time 
fixed  by  law  for  the  commencement  of  the  first  regular  session  of 
this  Congress,  but  before  the  organization  of  the  two  Houses,  and 
was  in  his  seat  the  day  the  Congress  entered  upon  its  legislatiye 
duties  ;  therefore,  if  not  witlun  the  strict  letter  of  the  law,  he  is  cer- 
tainly within  its  equity,  and  your  committee  therefore  recommend 
that  he  be  paid  for  the  whole  Congress,  deducting  all  the  days  he  was 
absent,  except  for  the  time  excused  by  the  law. 

We  also  consider  that  the  question  of  mileage  is  settled  by  the 
same  rule  of  construction,  and  that  no  person  but  a  member  of  Con- 
fess at  the  time  the  journey  ought  to  be  performed,  can,  by  any  pos- 
sibility, receive  the  mileage  provided  by  the  law. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 

[To  aceompany  bill  H.  R.  No.  598.] 


Maboh  2,  1867.— Ordered  to  be  printed. 


Mr.  THOMSON;  of  New  Jersey,  made  the  following 
REPORT. 

The  Commdttee  on  PensionSy  to  whom  was  referred  House  Ml  No.  598, 
entitled '  ^An  ad,  for  the  relief  of  (he  heir  a  of  Amoa  Onet/y  a  revciutionary 
soldier/'  beg  leave  to  report : 

That  the  said  Amos  Onejy  in  his  lifetime,  applied  for  a  pension  to 
he  allowed  him  for  services  rendered  in  the  years  1 T 75, 1  "776,  and  1 TTT, 
daring  the  war  of  the  revolution,  under  the  act  of  Tth  June,  1832, 
which  was  suspended  hy  the  Pension  Department  for  want  of  suiBcient 
proof,  and  now,  after  a  lapse  of  eleven  years  after  his  death,  and  eighty 
years  after  the  alleged  service  was  rendered,  his  heirs  ask  Congress  to 
grant  them  arrears,  and  House  hill  No.  598  does  grant  them  pay  from 
1831  to  12th  day  of  December,  1846.  The  evidence  adduced  since  ap- 
plication was  made  hy  said  Oney  in  183*7  for  a  pension  is  second  hand, 
or  hearsay,  and  not  reliable. 

Therefore,  your  committee  unanimously  recommend  the  following 
rei^olution : 

Resdvedy  That  H.  R.  No.  598,  entitled  ^' An  act  for  the  relief  of 
Amos  Oney,"  he  indefinitely  postponed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mabob  8, 1667.— Ordered  to  be  printed. 


Mr.  Busk  made  the  following 
REPORT. 

[To  accompany  bill  8.  644.] 

The  Committee  on  the  Post  Office  and  Post  Roads y  to  whom  was  referred 
the  memorial  of  Marshall  0.  Roberts  and  others j  trustees^  dc,  have 
had  the  same  under  consideration  ^  and  respectfully  repcrrt: 

That  the  contract  with  A.  G.  Sloo  was  executed  on  the  20th  April, 
1847^  and  was  assigned  to  George  Law  and  others  on  the  3d  of  Sep- 
tember following ;  it  required  the  transi)ortation  of  the  mails  in  steam- 
ships from  New  York  to  New  Orleans  twice  a  month  and  back^  touching 
at  Charleston,  (if  practicable,)  Savannah^  and  Havana ;  and  twice  a 
month  from  Havana  to  Chagres  and  back. — {Vide  U.  8.  Statutes  at 
Large,  i;oZ.-9,  page  18*7.)     A  copy  of  the  contract  is  hereto  appended : 

THE  SLOO  CONTRACT. 

This  agreement,  made  at  the  city  of  Washington,  in  the  District  of 
Columbia,  this  twentieth  day  of  April,  anno  Domini  eighteen  hundred 
and  forty-seven,  between  the  United  States  of  America,  by  the  Secre- 
retary  of  the  Navy  thereof,  and  Albert  G.  Sloo,  of  the  city  of  Cincin- 
nati, in  the  State  of  Ohio,  witnesseth :  That  whereas,  by  the  4th  section 
of  an  act  of  Congress,  approved  March  3d,  1847,  entitled  ''An  act 
providing  for  the  building  and  equipment  of  four  naval  steamships," 
it  is  made  the  duty  of  the  said  Secretary  of  the  Navy,  upon  certain 
terms  and  conditions  in  said  act  enumerated,  to  contract,  on  the  part 
of  the  government  of  the  United  States,  with  the  said  A.  G.  Sloo  for 
the  transportation  of  the  United  States  mail  from  New  York  to  New  Or" 
leans  tvnce  a  month  and  back,  touching  at  Charleston,  (if  practicable,) 
Savannah,  and  Havana,  and  from  Havana  to  Chagres  and  back,  twice 
a  month.  Now,  therefore,  the  said  A.  G,  Sloo  does  hereby  agree  with 
the  United  States  aforesaid,  and  firmly  binds  himsdf  to  establish  a  line 
of  steamships,  to  consist  of  at  least  five  vessels,  for  the  transportation  of 
the  United  States  mail  from  New  York  to  Neto  Orleans,  twice  a  month 
and  back,  touching  at  Charleston,  (if  practicable,)  Savannah,  and  Ha- 
vana,  and  from  Havana  to  Chagres  and  back,  twice  a  month,  according 
to  the  terms  and  meaning  of  said  act  of  Congress.    The  said  steamships 
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to  be  of  not  less  than  fifteen  hundred  tons  burden,  and  propelled \)y 
engines  of  not  less  than  one  thousand  horse- power  each,  to  be  con- 
structed under  the  superintendence  and  direction  of  a  naval  constructor, 
in  the  employ  of  the  Navy  Department,  and  to  be  so  constructed  as  to 
render  them  convertible,  at  the  least  possible  expense^  into  var  steam- 
ers of  the  first  class :  provided,  however,  that  the  Secretary  of  tht 
Navy  may,  at  his  discretion,  permit  one  of  said  steamships  to  be  con- 
structed of  not  less  than  six  hundred  tons  burden,  and  ODgioes  in 
proportion. 

And  it  is  agreed,  by  and  between  the  parties  aforesaid,  that  two  fi 
the  said  steamships  shall  be  completed,  and  ready  for  service  on  or 
before  the  first  day  of  October,  A.  D.  1848,  shall  be  of  the  bnrdta 
(1,600  tons)  above  described,  and  shall  be  propelled  by  engines  of 
direct  action,  similar  to  the  engine  of  the  late  United  States  steamer 
Missouri;  and  each  of  said  ships  shall  be  constructed  of  approved 
materials  and  fastenings,  upon  the  dimensions  of  the  late  steamshif 
Missouri,  as  they  are  known  and  on  record  in  the  Navy  Departmect 
of  the  United  States,  reserving  to  said  contractor  the  right  to  add  i 
saloon  deck  in  said  steamers,  to  add  to  their  length  not  exceeding* 
thirty  feet,  and  breadth  of  beam  not  exceeding  five  feet,  as  may  be  ne- 
cessary to  give  them  the  draft  of  water  required  by  law  for  the  serm 
intended,  and  reserving  to  the  contractor,  also,  the  right  to  add  tr 
feet  to  the  length  of  cylinder  above  provided  for,  so  as  to  make  tie 
same  70  inches  in  diameter  and  12  feet  stroke ;  but,  in  making  anj/i 
all  of  the  alterations  here  permitted,  from  the  plan  of  the  Missouri 
aforesaid,  the  said  contractor  is  not  to  disregard  the  general  propor- 
tions of  the  steamships  so  to  be  constructed,  but  is  to  have  refereDcet^ 
them  and  to  make  the  corresponding  changes,  in  order  to  preserre 
them,  which  may  be  required  for  the  purpose,  by  his  said  alteration?, 
and  said  ships  shall  be  sheathed  with  copper  of  approved  quality,  shal! 
have  ample  and  convenient  capacity  for  the  accommodation  of  men 
and  stores  of  every  description ;  shall  be  well  and  thoroughly  fitted 
with  not  less  than  three  masts  and  the  necessary  spars,  ropes,  rigging 
and  canvass ;  shall  be  furnished  and  fitted  with  good  and  sufliciHit 
ground  tackle,  chain  and  hempen  cables,  anchors  and  hawders,  witk 
iron  side-wheels,  with  good  and  sufficient  boilers,  and  coal-bins  fori 
supply  of  twenty  days,  and  with  all  the  fixtures  and  findings  properlr 
belonging  to  steamships  of  the  dimensions  and  character  above  recited 
The  said  boilers  and  machinery  are  to  be  of  the  best  quality,  and  to  be 
00  placed  below  the  water-line  as  to  be,  as  far  as  practicable,  bejooi 
the  reach  of  cannon  shot;  and  the  said  steamers,  in  strength,  capacity 
rigging,  spars,  engines,  boilers,  and  in  all  other  respects  whatsoeTer. 
are  to  be  similar  to  the  late  United  States  ship  Missouri^  as  far  as  ti)e 
alterations  above  permitted,  and  a  reasonable  regard  to  the  nature  of 
the  service  contemplated,  will  allow. 

And  it  is  further  agreed,  by  and  between  the  parties  aforesaid. 
that,  should  the  Secretary  of  the  Navy  determine  to  employ  a  steamer 
of  not  less  than  six  hundred  tons  burden,  for  the  service  betweeft 
Havana  and  Chagres,  in  lieu  of  one  of  said  five  steamers  of  fift^ 
hundred  tons,  as  provided  in  the  fourth  section  of  the  act  of  Gongrefli 
hereinbefore  referred  to,  then  the  said  A.  0-.  Sloo  will  oonstmct  said 
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steamships  of  the  same  material^  baild,  and  finish,  with  size,  engine, 
and  dimensions  in  proportion,  (having  regard  to  tonnage  to  the  above 
described  ships^)  and  fully  capable,  in  all  respects,  of  performing  the 
service  and  answering  all  the  conditions  required  by  said  law. 

And  it  is  further  agreed  by  and  between  the  parties  aforesaid  that 
the  said  contractor^  A.  G.  Sloo,  shall  complete  and  have  in  readiness 
for  service  the  two  remaining  steamships  provided  in  the  act  aforesaid, 
on  or  before  the  first  day  of  October,  A.  D.  1849,  to  be  constructed  and 
fitted  in  every  respect  of  the  burden,  capacity,  power  and  description  of 
the  two  steamships  first  hereinabove  described,  with  such  improve- 
ments in  model,  engines,  boilers,  and  finish  as  may  be  approved  by 
the  parties  to  this  contract.  And  said  line  of  steamships  shall  be 
kept  up  by  alterations,  repairs,  or  additions  (of  approved  character) 
fully  equal  to  the  exigencies  of  the  service  and  the  faithful  accom- 
plishment of  the  purposes  recited  in  said  act ;  shall  perform  the  ser- 
vices required  by  said  act  according  to  its  true  intent  and  meaning, 
and  shall  be  in  full  and  entire  operation  on  or  before  the  first  day  of 
October,  A.  D.  1849. 

And  it  is  further  agreed  by  and  between  said  parties^  that  each  and 
all  of  said  steamships  shall  be  commanded  by  an  officer  of  the  navy 
of  the  United  States,  not  below  the  grade  of  lieutenant,  to  be  selected 
by  the  said  contractor,  A.  G.  SloOj  with  the  approval  and  consent  of 
the  Secretary  of  the  Navy,  and  to  be  accommodated  on  board  thereof 
in  a  manner  becoming  his  rank  and  station,  without  charge  to  the 
government  of  the  United  States.  And  said  A.  G.  Sloo  further  agrees 
to  receive  on  hoard  each  of  said  steamships y  and  accommodate  in  a  man- 
ner  suitable  to  their  ranh^  without  charge  to  the  government  of  the  United 
States y  four  passed  midshipmen  of  the  United  States  navy,  to  serve  as 
waich  officers  ;  and  also  to  receive  on  hoard  each  ship  and  suitably  ac- 
commodate, vnthout  charge  to  the  United  States  government,  an  agent,  to 
he  appointed  hy  the  Postmaster  General,  who  shall  have  charge  of  the 
mails  to  he  transported  therein;  safe  and  convenient  apartments  on 
hoard  said  ships  heing  provided  for  said  mails  and  agent  hy  the  said 
A.  Q.  Sloo,  contractor. 

And  the  said  United  States  of  America,  by  the  said  Secretary  of  the 
Navy,  in  consideration  of  the  premises,  do  hereby  promise  and  agree 
to  pay  to  the  said  A.  G.  Sloo,  contractor,  as  a  compensation  for  the 
service  hereinbefore  stipulated,  the  just  and  full  sum  of  two  hundred 
and  ninety  thousand  dollars  per  annum,  payable  in  quarterly  payments, 
upon  the  full  performance  by  the  said  Sloo  of  the  service  aforesaid, 
according  to  the  meaning  of  said  act  of  Congress,  and  of  this  con- 
tract ;  and  inasmuch  as  the  said  steamships  will  be  completed  at  dif- 
ferent periods  respectively  within  the  time  above  limited,  it  is  hereby 
understood  and  agreed  by  the  parties  aforesaid  that  each  of  said  ships 
shall  commence  the  mail  service  required  as  soon  as  she  shall  be  in 
all  respects  ready  therefor,  according  to  the  terms  of  this  contract, 
and  that  a  proportionate  part  of  said  compensation  stipulated  for  the 
whole  service  aforesaid  shall  be  paid  to  said  A.  G.  Sloo  for  the  partial 
service  which  may  thus  be  rendered  by  the  steamer  or  steamers  which 
may,  as  aforesaid,  be  first  completed.  But  no  compensation  shall  in 
any  case  be  paid  ibr  any  period  prior  to  the  time  when  such  steam- 
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ships  shall  commence  the  actual  performance  of  the  service  reqaired 
hy  said  act  of  Congress. 

And  it  is  further  agreed  hy  and  between  the  parties  aforesaid,  \hx 
on  tender  of  proper  compensation  hy  the  said  government  of  w. 
United  States,  not  exceeding  a  due  proportion  of  rtie  pay  herein  stip- 
ulated, the  said  A.  G.  Sloo,  contractor,  shall  convey  any  mailor  maib 
of  the  said  United  States  which  he  may  be  required  to  convej  on  any 
steamship  which  he,  the  said  Sloo,  may  own,  run,  or  control  on  tk 
routes  aforesaid,  beyond  the  number  of  trips  herein  specified. 

And  it  is  further  agreed  by  and  between  said  parties,  that  this  cc*c- 
tract  shall  continue  in  force  for  the  term  of  ten  years,  according  tot:; 
true  intent  and  meaning  thereof— the  said  ten  years  to  commenoefr-.e 
the  actual  commencement  of  the  service  above  specified  ;  and  the  said 
Secretary  of  the  United  States  navy  for  the  time  being  shall  at  C 
times  exercise  control  over  said  steamships,  and  shall  at  any  time  b^ 
the  right  to  take  them  for  the  exclusive  use  and  service  of  the  Unite*: 
States,  and  to  direct  such  changes  in  their  machinery  and  internalV- 
rangements  as  the  said  Secretary  may  require,  the  cost  of  such  chancer 
to  l^  ascertained  by  the  bills  actually  paid  therefor,  and  the  prof-c? 
compensation  of  the  value  of  the  ships  when  so  taken  as  aforesaid  t^ 
be  ascertained  by  appraisers  to  bo  mutually  chosen  by  the  partit« 
aforesaid. 

In  testimony  of  all  which  agreements  and  stipulations,  the  parties 
above  named  have  hereunto  signed  their  names  and  afiixed  their  f«al* 
this  twentieth  day  of  April,  anno  Domini  one  thousand  eight  hoc- 
dred  and  forty- seven. 

A.  a.  SLOO,         [l5 
J.  Y.  MASON,     [I  ^ 
Secretary  of  the  Navj 
Signed,  sealed,  and  delivered  ) 

m  presence  of  ] 

As  to  the  signature  of  Albert  G.  Sloo,  [the  words  *'  as  principu 
and  as  his  sureties,"  and  the  words  "jointly  and  severally,"  fir>* 
erased  by  black  lines,  and  the  word  "  themselves"  altered  to  '^iuQ- 
self"  before  signing,] 

Geo.  L.  Stoker. 
To  J.  Y.  M., 

John  Appleton. 

The  first  change  in  the  service  was  assented  to  on  the  21stof  Apri! 
1851,  by  which  flie  contractors  were  authorized  to  run  their  steamers 
dired  between  New  York  and  Havana,  without  touching  at  Charleswi 
and  Savannah.  This  change,  the  Postmaster  General  states,  relieve! 
the  contractors  from  some  portion  of  their  service ;  but  was  granted. 
as  he  also  states,  '^with  a  view  to  afford  greater  despatch  toil' 
through  mails  between  New  York  and  California,  and  has  served « 
good  public  purpose  in  expediting  those  mails." 

In  the  spring  of  1861,  the  intercourse  with  California  became  <> 
important  and  was  so  greatly  increased,  that  a  saving  in  time  I'S 
the  through  passages  was  considered  essential ;  accordingly  the  o'd- 
tractors  ran  a  line  direct  from  New  Orleans  to  Aspinwall  and  Ivtck. 
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twice  a  month.  The  New  York  and  California  merchants  desired 
that  the  through  mails  should  he  carried  hy  the  direct  route,  hy  which 
two  days  at  least  would  be  saved.  The  contractors  were  compelled, 
by  their  contract,  to  transport  the  mails  by  the  Havana  route.  They 
expressed  their  readiness,  however,  to  take  them  by  the  direct  route 
also.  The  first  letter  on  the  subject,  in  the  correspondence,  was  from 
Postmaster  General  Hall  to  Mr.  Law,  of  the  23d  of  June,  1851,  en- 
closing a  letter  from  a  New  York  merchant,  complaining  that  the 
mails  were  not  sent  by  the  direct  route.  Mr.  Law  replied  on  the  25th 
of  June,  expressing  a  willingness  to  carry  the  mails  by  that  route,  if 
desired  by  the  department.  The  Postmaster  General  replied,  on  the 
1st  of  July,  saying  that  this  division  of  the  mails,  as  he  understood 
it,  was  to  make  no  difference  in  regard  to  the  expense.  Mr.  Law 
answered,  on  the  21st  of  July,  saying  that  ^^  he  presumed  it  was  not 
expected  that  the  mails  would  be  carried  outward  and  homeward  six 
times  per  month  for  the  same  sum  for  which  the  company  contracted 
to  carry  them  twice  monthly;"  still,  that  he  was  willing  to  perform 
the  additional  service,  '^  in  the  confident  expectation  that  a  sense  of 
justice  would  induce  Congress  to  make  such  further  provision  as  might 
be  a  reasonable  compensation  for  it."  No  reply  seems  to  have  been 
made  to  this  letter  by  the  department,  but  it  appears  that  the  mails 
were  regularly  sent  on  board  the  steamers  in  conformity  with  this 
understanding,  and  the  contractors  considered  that  the  condition  was, 
that  they  should  submit  the  question  of  compensation  to  Congress. 

The  next  stage  in  the  correspondence  was  in  1852,  when  it  was  pro- 
posed to  run  a  direct  line,  not  only  from  New  York  to  Aspinwall  and 
back,  but  also  from  New  Orleans  to  Aspinwall  and  back,  twice  monthly. 
This  line  was  commenced  on  the  16th  July,  1852.  The  first  letter  on 
the  subject  was  from  the  Postmaster  General  to  Mr.  Law  on  the  4th 
May  of  that  year.  Some  twenty-two  letters  passed,  from  the  last- 
mentioned  date  to  the  24th  June — the  last  of  which  was  of  the  latter 
date,  from  Mr.  King,  the  present  First  Assistant  Postmaster  General. 
It  seems,  from  this  correspondence,  that  the  Postmaster  General  and 
the  Secretary  of  the  Navy  stated  that  the  condition  on  which  the  mails 
were  to  be  carried  by  this  route  was  the  distinct  understanding  that 
the  Post  Office  and  Navy  Departments  would  not  consent  to  any  allow- 
ance for  it  from  the  treasury  ;  and  that  an  application  to  Congress  for 
increased  compensation  would  not  receive  their  sanction.  This  was 
understood  hy  the  contractors  to  preclude  their  going  to  Congress  on  the 
question  J  and  they  declined  to  take  the  mails ;  hut  an  explanatory  letter 
fr(ym  the  Postmaster  General  to  Mr.  Aspinwall^  of  the  \Uh  June^  1852, 
was  understood  hy  the  contractors  to  leave  the  question  of  compensation 
to  Congress  J  and  the  through  California  mails  have  accordingly  heen  car- 
ried  on  this  basis  hy  the  direct  line  hetioeen  New  York  and  Aspinwall 
until  the  present  time^  and  hy  the  direct  line  between  New  Orleans  and 
Aspinwall  until  that  line  was  discontinued.  This  is  shown  by  the 
following  letters : 

[Mr.  Aspinwall  to  the  Postmaster  General,  May  17,  1852. 

Postmaster  General  to  Mr.  Aspinwall,  May  18,  1852. 

Joint  letter,  Mr.  Aspinwall  and  Mr.  Law  to  Postmaster  General, 
May  25,  1862. 
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Postmaster  General  and  Secretary  of  the  Navy  to  Mr.  Law,  June  1 
and  2,  1852. 

Mr.  Law  to  the  Postmaster  General,  Jnne  8,  1852. 

Mr.  Law  to  the  Secretary  of  the  Navy,  Jnne  10,  1852. 

Postmaster  General  to  Mr.  Aspinwall,  Jnne  14,  1852. 

Mr.  Law  to  the  Postmaster  General,  June  15,  1852. 

Same  to  same,  June  16,  1852. 

Postmaiter  General  to  Mr.  Brady,  June  16,  1852. 

Postmaster  General  to  Mr.  Law  and  Mr.  Aspinwall  and  Secretory 
ofNavy,  Junel8,  1852. 

Mr.  Croswell  to  the  Postmaster  General,  June  23,  1852. 

Postmaster  General  to  Mr.  Law,  June  24,  1852. 

Mr.  Law  to  Postmaster  General,  and  Mr.  King  to  Postmaster  Gtc- 
eral,  June  24,  1852.] 

The  next  staee  in  the  correspondence  was  in  1853,  when  the  inter- 
mediate or  weekly  through  mail  to  California  was  commenced  froin 
New  York  to  Aspinwall,  and  from  New  Orleans  to  Aspinwall,  and 
back,  direct.  This  weekly  line  was  commenced  on  the  23d  Harch, 
1853,  and  was  continued  for  some  four  months,  but,  having  resultel 
in  a  serious  loss  to  the  contractors,  was  withdrawn.  For  thi«  addi- 
tional aervicej  the  contractors,  under  the  more  stringent  condition! 
imposed  by  the  present  head  of  the  Post  Office  Department,  do  fc< 
present  any  daim  to  Congress  for  additional  compensation. 

It  seems,  therefore,  that  the  claim  for  such  compensation  ia/^ 
(he  direct  mail  transportation  from  New  York  to  AspinwaU  and  bad. 
twice  a  month,  from  July^  1851,  to  the  present  time  ;  and  from  A^ 
Orleans  to  AspinwaU  and  back,  twice  a  month,  from  July,  1852,  io  Sf 
tember  1,  1854. 

The  Postmaster  General,  in  his  letter  to  the  chairman  of  the  com- 
mittee, takes  the  ground  that  "  neither  the  department  nor  the  gov- 
ernment has  been  justly  subjected  to  any  claim  for  additional  comp^' 
sation  on  account  of  extra  mails  which  have  been  transported  by  ^ 
contractors,  such  additional  mails  having  in  all  cases  been  conrejd 
with  a  distinct  understanding  that  no  additional  expense  should 
thereby  be  incurred  by  the  department.'*  The  correspondence  show* 
tkat  the  understanding  undoubtedly  was,  "that  no  additional expen* 
should  be  incurred  by  the  department,"  but  that  it  was  alaounte* 
stood  that  a  claim  for  compensation  would  be  made  by  the  contractors; 
that  they  would  present  it  for  the  consideration  and  decision  of  Con- 
gress ;  and  that  while  the  Post  Office  Department  ''declined  to  bert- 
Sensible,  either  directly  or  indirectly,  for  any  additional  expense  in 
e  matter" — in  other  words,  declined  ''to/otn  in  submitting  thesok- 
ject  to  Congress  upon  a  question  of  increased  compensation"— thecoit- 
tractors  have  actually  performed  the  service,  as  stated  by  them  at  the 
commencement,  "in  the  confident  expectation  that  a  sense  of  justice 
would  induce  Congress  to  make  such  further  provision  as  wonld  bc» 
suitable  compensation  for  it ;"  and  that  these  facts  being  esiablidd 
the  contractors  have  an  equitable  daim  for  such  additional  ooimftn»oi»f^ 
as  Congress  shall  deem  just  and  reasonable. 

The  committee  report  a  bill,  and  recommend  its  passage. 
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Memnridl  of  Marshall  0.  Roberts  and  others^  irusteea  of  A,  G.  Sloo^ 
contractor  for  carrying  the  mails  between  New  Tork^  Neto  Orleans^  Ha- 
vana and  ChagreSj  praying  additional  compensation  for  extra  mail 
facilities  on  that  route. 

To  the  honorable  the  Congrti%  oftht  UnUed  State$ : 

The  memorial  of  the  trustees  under  the  contract  between  A.  Q-. 
Sloe  and  the  government  of  the  United  States  respectfully  shows : 

That  by  the  act  of  Congress  of  the  3d  March,  1847,  directing  the 
Secretary  of  the  Navy  to  contract  with  A.  G.  Sloo  for  the  construction 
of  five  steamships  suitable  for  naval  or  war  purposes,  or  to  transport 
the  mail  between  New  York,  New  Orleans,  Havana,  and  Chagres,  twice 
each  month,  the  trustees  aforesaid,  in  connexion  with  the  United  States 
Mail  Steamship  Company,  assumed  and  entered  upon  the  stipulations 
of  the  contract ;  and  they  have  built  the  ships  and  performea  the  ser- 
vice for  seven  years  and  upwards,  not  only  in  the  manner  provided  in 
the  contract,  but,  for  more  than  half  the  period  that  has  elapsed,  to  a 
far  greater  extent  than  the  contract  demanded. 

To  this  end,  in  good  faith,  they  have  devoted  their  energies  and  the 
most  liberal  means.  They  entered  upon  the  enterprise  when  the  con- 
struction of  large  sea-going  steamers  had  scarcely  been  attempted  in 
this  country,  and  they  built  some  of  the  largest  then  known  in  the 
commerce  of  the  world.  They  did  so  under  great  disadvantages,  in 
the  then  inadequate  condition  of  machine  and  engine  works  in  this 
country. 

The  ships  built  by  them  have,  in  all  respects,  exceeded  the  require- 
ments of  the  contract,  being  far  larger  and  of  greater  strength  and 
capacity,  &nd  in  these  respects  better  adapted  to  the  naval  service, 
than  the  contract  required.  The  aggregate  difference  in  the  ships  re- 
quired by  the  contract  and  those  actually  built  by  the  trustees  was 
3,900  tons.  No  expense  or  labor  was  spared  to  meet  the  expectations 
of  the  government,  and  to  contribute  to  the  interests  of  the  service. 
Besides  the  regular  performance  of  the  semi-monthly  mail  service, 
they  have  performed,  for  a  considerable  portion  of  the  time,  a  weekly 
service  between  New  York  and  Aspinwall ;  and  for  at  least  four  of  the 
seven  years,  besides  the  stipulated  semi-monthly  service  between  New 
York,  New  Orleans,  Havana  and  Aspinwall,  have  run  a  direct  mail  line 
between  New  York  and  Aspinwall  twice  each  month,  and,  for  a  consid- 
erable period,  four  times  each  monlh.  For  two  years  of  the  time  they 
have  also  run  a  direct  line,  twice  each  month,  between  New  Orleans 
and  Aspinwall. 

The  service  under  the  contract  required  five  steamships  of  an  ag- 
gregate of  6,600  tons.  The  aggregate  of  the  five  ships  built  under 
the  contract  was  10,600  tons.  The  increased  and  extra  service  required 
four  additional  ships;  and  there  has  been  actually  employed  asteam  force 
of  18,000  tons,  or  11,400  tons  beyond  the  requirement  of  the  contract. 

For  this  extra  and  enlarged  mail  service,  performed  with  an  express 
understanding  with  the  government,  that  while  the  trustees  and  com- 
pany did  not  hold  the  Post  Office  Department  directly  liable  for  it, 
yet  it  was  at  the  same  time  understood  that  they  would  go  to  Congress, 
under  a  just  claim  for  additional  compensation. 
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Having  surmounted  all  the  obstacles  whicli  they  were  called  to  en- 
counter m  the  outset  of  the  enterprise,  having  built  much  larger 
and  better  ships  than  they  agreed  to  build,  and  having  performed  a 
far  greater  amount  of  mail  service  than  the  contract  required,  be: 
which  the  wants  of  the  Post  Office  Department  and  the  public  inter- 
ests called  for,  and  having  suffered  losses  to  a  large  amount  by  the  per- 
formance of  the  extra  mail  service  between  New  Orleans  aud  Aspin- 
wall  over  and  above  any  advantages  derived  from  the  direct  service  !»■ 
tween  New  York  and  Aspinwall,  they  feel  that  they  not  ouly  ongi: 
to  be  permitted  to  enjoy,  in  the  amplest  manner,  all  the  immanitia 
and  conditions  of  their  contract,  and  to  receive  from  Congress,  durios 
the  period  it  has  to  run,  undoubted  protection  in  the  enjoyment  aod 
exercise  of  their  contract  rights,  but  such  additional  compensation  fe 
the  extra  mail  service  performed  by  them  as  shall  be  deemed  just  asi 
equitable. 

They  therefore  pray  your  honorable  body  that  the  proper  aceouct- 
ing  officers  of  the  government  be  directed  to  allow  and  pay  to  sail 
trustees  such  sum  as 'shall  be  ascertained  to  be  due  them  therefor.  »■ 
timating  such  extra  service  at  a  proportion  not  exceeding  one-half  tk 
ratio  per  mile  now  paid  to  said  trustees  under  the  contract  above  ma- 
tioned. 

MARSHALL  0.  ROBERTS, 
HORACE  F.  CLARK, 
ELWOOD  FISHER, 

Trustees,  dx. 

Nbw  York,  January  16,  1857. 


Post  Ofpicb  DEPARTMKin:,  ^ 
Waahington^  February  12, 1857. 

Sir  I  I  return  herewith  the  memorial  of  Marshall  0-  Roberts,  He- 
race  F.  Clark,  and  Elwood  Fisher,  trustees  under  the  contract  with  A.  ^' 
Sloo,  for  the  transportation  of  the  mail  between  New  York,  Hann* 
New  Orleans  and  Aspinwall,  praying  additional  compensation  for  ex- 
tra service  performed  on  that  route,  which  was  referred  to  me  byyoar 
committee  on  the  28th  ult.,  with  a  request  to  be  informed  "if^^^ 
allegations  made  in  the  memorial  are  sustained  by  the  facts ;  if  ^^ 
extra  service  claimed  by  the  memorialists  was  performed  with  tbe 
sanction  of  the  department,  and  any  other  facts  which  may  be  deefflw 
of  importance  in  the  case." 

In  order  that  the  committee  may  fully  understand  the  merits  of  tbi* 
application,  I  have  deemed  it  necessary  to  furnish  herewith  copies  >• 
all  the  correspondence  which  has  taken  place  upon  the  subject.  Om 
careful  examination  of  this  correspondence,  I  think  you  cannot  ^il  w 
see  that  neither  the  department  nor  the  government  has  been  ju8t|y 
subjected  to  any  claim  for  additional  compensation  on  account  of  ti^ 
extra  mails  which  have  been  transported  by  the  contractors;  ^Jicb 
additional  mails  having  in  all  cases  been  conveyed  with  a  di^tiiic^ 
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nnderstanding  that  no  additional  expense  should  thereby  be  incurred 
by  the  department. 

The  contract  with  A.  G.  Sloo,  which  was  executed  on  the  20th  of 
April,  1847,  and  assigned  to  George  Law  &  Co.  on  the  3d  of  Septem- 
ber following,  requires  the  transportation  of  the  mails  in  steamships 
' '  from  New  York  to  New  Orleans  twice  a  month,  and  back,  touching^ 
at  Charleston,  (if  practicable,)  Savannah,  and  Havana,  and  from' 
Havana  to  Chagres  and  back,  twice  a  month." 

The  first  change  ordered  in  this  service  was  that  assented  to  on  the 
26th  of  April,  1851,  when  permission  was  given  to  the  contractors  to 
run  their  steamers  direct  between  New  York  and  Havana,  without 
touching  at  Charleston  and  Savaonah,  by  which  they  were  relieved 
from  the  necessity  of  stopping  at  those  intermediate  ports,  without  any 
change  of  mail  compensation,  and  without  requiring  from  them  any 
compensatory  benefit  in  increased  service  on  other  portions  of  their 
route.  This  permission  was  provisional  in  its  terms,  but  has  never  been 
revoked.  It  was  granted  with  a  view  to  afford  greater  despatch  to  the 
through  mails  between  New  York  and  California,  and  has  served  a 
good  public  purpose  in  expediting  those  mails.  It  has  also  at  the 
same  time  relieved  the  contractors  from  no  inconsiderable  portion  of 
the  service  stipulated  for  in  their  contract. 

In  the  spring  of  1851  the  contractors  commenced  running  a  line  of 
semi-monthly  steamers  between  New  York  and  Chagres  direct,  in  or- 
der to  accommodate  the  rapidly  increasing  emigration  and  trade  with 
California.  These  steamers  were  placed  upon  the  route  without  the 
previous  knowledge  of  the  department,  and  without  any  reference  to 
the  mail  service.  They  were  despatched  from  New  York  two  days 
after  the  departure  of  the  regular  mail  steamers  via  Havana.  The 
necessary  effect  of  this  arrangement  was  to  divert  correspondence 
from  the  mails  into  the  hands  of  private  expresses  by  the  irregular 
steamers,  as  thereby  correspondents  gained  the  advantage  of  two 
days'  later  dates  from  New  York  on  outgoing  mails,  and  also  two 
days'  earlier  intelligence  from  California  on  incoming  mails.  Such 
a  state  of  things  tended  greatly  to  impair  the  efficiency  of  the  regular 
mail  service,  and,  as  might  be  expected,  numerous  complaints  were 
made  to  the  department. 

The  attention  of  the  contractors  was  first  called  to  these  complaints 
by  Postmaster  General  Hall,  on  the  23d  of  June,  1851,  on  which  oc- 
casion he  enclosed  a  copy  of  a  letter  from  a  merchant  of  New  York 
city,  complaining  that  the  California  mails  were  not  forwarded  to  that 
city  by  the  first  steamer  from  Chagres.  I  invite  your  attention  to  Mr. 
Law's  letter  in  reply,  of  June  25,  1851,  which  was  the  first  received 
from  the  contractors  on  the  subject,  wherein  he  stated,  ''If  the  de- 
partment desires  the  Chagres  and  California  mails,  outward  or  home- 
ward, to  be  sent  by  the  direct  steamers,  I  shall  be  happy  to  direct  the 
commanders  of  the  ships  to  receive  them  on  board."  In  the  con- 
cluding paragraph  of  this  letter  Mr.  Law  stated  that  in  the  case 
complained  of  no  possible  fault  can  attach  to  this  company  or  to  any 
of  its  agents,"  as  the  captain  of  the  direct  steamer  on  the  occasion  in 
question,  ''knowing  the  anxiety  of  the  public  to  get  the  mails  at  the 
earliest  possible  day,  requested  that  they  might  he  sent  by  him ;  but 
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the  mail  agent,  having  no  instructions  upon  the  subject,  did  not 
feel  authorized  to  allow  them  to  go  on  board."  He  also  mentioni 
the  circumstance  that  'Hhe  previous  direct  ship  of  this  (his)  company 
brought  the  Chagres  mail  for  New  York  by  permission  of  the  mwl 
agent  and  in  compliance  with  our  wishes/'  and  closes  by  intimating 
that  it  is  only  required  that  the  department  should  issue  instractioni 
to  the  mail  agents  and  the  postmaster  of  New  York  "in  order  to 
insure  the  transmission  of  the  New  York  mails,  outward  or  hom^ 
ward^  by  the  direct  steamers  of  the  mail  line."  I  have  thus  speciall? 
referred  to  this  letter  for  the  purpose  of  showing  that  at  that  time  no 
allusion  whatever  was  made  in  regard  to  any  claim  for  extra  com- 
pensation. 

Oh  the  1st  of  July  following,  the  Postmaster  General^  with  the 
view  of  having  a  full  and  explicit  understanding  with  the  companr. 
addressed  a  letter  to  Mr.  Law,  inquiring  if  the  department  was  correct 
in  its  understanding,  that  the  proposed  division  of  the  mails  betweea 
the  direct  steamers  and  those  running  via  Havana  was  ''to  make  do 
difference  in  respect  to  the  expense  of  the  service."  Mr.  Law  replied 
to  this  letter  on  the  2l8t  of  July,  1851,  proposing  a  rearrangement •: 
the  schedules  so  as  to  run  twice  each  month  between  New  York  and 
Chagres  direct ;  twice  a  month  between  New  York  and  New  Orleani 
via  Havana,  and  twice  between  New  Orleans  and  Chagres  dM. 
the  arrangement  to  be  conditional^  subject  to  discontinuance  if  it 
should  prove  to  be  unsatisfactory  to  the  company.  He  also  stated 
that  it  was  not  his  intention  to  preclude  the  company  from  making  ^t 
claim  for  reasonable  additional  compensation  for  such  service/'  and 
intimated  that  such  claim  (if  any)  would  be  made  solely  on  account  o: 
the  ^^additional  derka  or  agents"  which  it  would  be  necessary  to  empky 
in  carrying  the  mails  outward  and  homeward  by  the  extra  steamers. 
As  these  steamers  were  already  running  on  the  route  between  th^ 
points  named^  having  been  placed  there  by  the  company  withavie*to 
their  own  interests  in  transporting  passengers  and  freight,  the  mere 
circumstance  of  carrying  the  mail  could  not  of  course  enhance  the  ex- 
penses of  the  company,  except  it  might  be  in  the  item  of  clerk-hire ; 
and  it  is  not  perceived  that  even  in  that  item  there  was  any  neoessitr 
of  an  increased  expenditure. 

It  further  appears  by  the  letter  of  the  Postmaster  General  to  M.  0. 
Roberts,  esq.,  of  April  9,  1852,  and  Mr.  Roberts'  reply  of  the  10th  rf 
same  month,  that  no  mails  had  been  taken  by  the  direct  steamers  since 
the  month  of  November  preceding,  although  the  company  oontinoe' 
their  advertisement  to  take  mails  by  those  steamers  ;  thereby  minle*'' 
ins  the  public,  and  causing  frequent  complaints  on  account  of  the 
delays  to  which  correspondence  intended  to  be  forwarded  by  those 
steamers  was  subjected.  I  beg  to  refer  you  to  the  correspondence 
which  followed  between  that  date  and  the  31st  of  May  following,  whes 
an  order  was  made  by  Postmaster  General  Hall^  with  the  concurrence 
of  the  Secretary  of  the  Navy,  assenting  to  the  great  mail  going  frov^ 
New  York  direct  on  the  5th  and  20th  of  each  month,  and  on  the  7th 
and  22d  from  New  Orleans,  on  condition  that  the  semi-monthly  nerrioe 
between  New  York  and  New  Orleans,  via  Havana,  should  still  he  con- 
tinued, and  with  the  distinct  understanding  that  no  increased  ezpeoi? 
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was  thereby  to  be  incurred,  "either  by  a  direct  allowance  from  the 
treasury,  or  by  favoring  any  application  which  maybe  hereafter  made 
elsewhere  for  increased  compensation."  Subsequently  to  the  making 
of  this  order,  several  letters  passed  between  the  Post  Office  and  Navy 
Departments  and  the  company,  in  which  the  departments  maintained 
their  position,  that  they  would  not  hold  themselves  liable,  either 
directly  or  indirectly,  for  any  increased  expense  in  the  matter.  The 
following  letters  compose  the  more  important  parts  of  this  correspond- 
ence, viz:  From  William  H.  Aspinwall,  president,  of  ITth  May, 
1852  ;  the  reply  of  Postmaster  General,  of  18th  May,  1852;  joint  let- 
ter from  William  H.  Aspinwall  and  George  Law,  of  25th  May,  1852 ; 
letter  to  William  H.  Aspinwall,  of  31st  May,  1852;  to  George  Law, 
of  1st  June,  1852;  from  Secretary  of  Navy,  of  2d  June,  1852;  to 
George  Law,  of  3d  June,  1852 ;  from  George  Law,  of  8th  June,  1852  ; 
to  George  Law,  of  10th  June,  1852;  to  William  H.  Aspinwall,  lOth 
June,  1852 ;  to  Secretary  of  Navy,  of  14tb  June,  1852 ;  from  George 
Law,  of  15th  June,  1852  ;  from  George  Law,  of  16th  June,  1852  ;  to 
postmaster  of  New  York,  of  16th  June,  1852 ;  to  George  Law,  of  18th 
June,  1852;  to  Secretary  of  Navy,  of  18th  June,  1852 ;  to  William 
H.  Aspinwall,  of  18th  June,  1852;  from  George  Law,  of  2l8t  June, 
1852;  to  postmaster  of  New  York,  of  22d  June,  1852;  and  from 
Horatio  King,  of  24th  June,  1852. 

In  March,  1853,  shortly  after  I  came  into  office,  my  attention  was 
directed  by  the  postmaster  of  New  York  to  the  fact,  that  the  United 
States  and  Pacific  Mail  Steamship  companies  had  advertised  in  the 
New  York  papers  to  put  on  an  additional  semi-monthly  line  of  steam- 
ers between  New  York  and  San  Francisco,  via  Aspinwall  and  Panama, 
carrying  the  United  States  mail  and  an  order  was  thereupon  made 
on  the  25th  of  March,  1853,  with  the  concurrence  of  the  Secretary  of 
the  Navy,  instructing  the  postmasters  of  New  York  and  San  Francisco 
to  make  up  and  forward  mails  by  said  steamers,  '^  with  the  express 
understanding,  however,  that  the  government  is  to  be  in  no  wise 
holden,  either  directly  or  indirectly,  for  any  increased  expense  in  the 
matter."  The  postmasters  of  New  York,  Boston,  and  San  Francisco, 
and  the  president  of  each  of  the  mail  steamship  companies,  were  sever- 
ally informed  by  letter  of  that  date,  of  the  terms  upon  which  the  mails 
would  be  permitted  to  be  forwarded  by  these  intermediate  through 
steamers.  The  letter  in  reply,  from  the  vice  president  of  the  Pacific 
Mail  Steamship  Company,  of  28th  March,  1853,  indicating  a  purpose 
to  apply  to  Congress  for  an  extra  allowance,  I  took  occasion,  on  the 
Ist  of  April  following,  to  inform  that  company  of  the  position  which 
this  department  occupied  with  reference  to  that  subject,  as  follows : 

^^st.  I  do  not  ask  or  require  you  to  carry  any  mail  by  the  inter- 
mediate semi-monthly  steamers  which  you  propose  to  run  on  your 
line ;  but  as  you  have,  it  appears,  thought  it  for  your  interest,  inde- 
pendently of  the  mails,  to  put  on  these  additional  steamers,  I  have 
considered  it  my  duty  to  offer  you  the  mail  on  the  conditions  men- 
tioned in  my  letter  to  Mr.  Aspinwall  of  the  25th  ultimo." 

''  2d.  In  thus  offering  you  the  mail,  it  must  be  distinctly  under- 
stood that  this  department  neither  consents  to  incur  any  increased 
expense  in  the  matter,  nor  agrees,  either  directly  or  impliedly,  in 
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recognizing  in  any  manner  any  claim  for  extra  compenBation  for  any 
service  your  company  may  perform  under  the  order  of  the  2oA. 
modified  by  the  further  order  of  the  29th  ultimo." 

I  beg  also  to  refer  to  my  letter  to  M.  0.  Boberts,  esq.,  president  o: 
the  United  States  Mail  Steamship  Company,  of  April  29,  1853.  in 
which,  with  a  view  of  preventing  any  misunderstanding  with  fe 
company,  I  took  occasion  to  repeat  the  position  of  this  departmeDt.  a 
communicated  to  the  Pacific  company  by  letter  of  Ist  of  same  month, 
and  to  inform  him  that  the  Pacific  company  had  agreed  unc:- 
ditionally  to  those  terms. 

The  mails  taken  by  the  intermediate  steamers  from  New  York,  c: 
the  13th  and  28th  of  April  and  28th  of  March.  1853,  were  deliver-: 
to  the  contractors  with  the  express  understanding  (as  will  fully 
appear  by  the  accompanying  correspondence)  that  no  claim  was  to  It 
made  for  extra  compensation.  On  the  9th  of  May,  1853,  the  p  ^• 
master  of  New  York,  having  inquired  relative  to  despatching  a  mii 
by  the  intermediate  steamer  of  the  16th  of  that  month, was  inform?: 
in  reply,  ''that  the  contractors  had  been  given  to  understand il> 
tinctly  on  what  terms  the  mail  for  the  intermediate  steamers  wili> 
offered  to  them  for  conveyance ;  and  if  they  take  it,  it  will  bt  ^ 
course  only  on  these  terms." 

Having  thus  reviewed  the  principal  portions  of  the  corresponderct 
bearing  directly  upon  the  application  of  the  memorialist,  I  i^-^' 
briefly  to  advert  to  one  or  two  statements  made  in  the  memorial: 
sustain  their  claim  for  additional  compensation.  In  the  first  pUt 
with  reference  to  the  extra  service  which  has  been  performed  over  as^ 
above  the  regular  semi-monthly  trips  provided  for  in  the  contract  1 
would  remark,  that  such  trips  have  in  no  case  been  run  by  thecvt- 
tractors  at  the  solicitation  of  the  department,  or  with  the  purp.'^ 
primarily,  of  affording  increased  mail  facilities,  the  transportatios  : 
the  mails  on  such  trips  being  incidental  only  to  the  main  object  vL: ' 
the  contractors  intended  to  subserve  by  running  them,  which  vis ' 
provide  increased  facilities  for  the  transportation  of  pa-«8engers  ai- 
freight.  In  all  the  changes  of  schedule  which  have  been  adopte- 
the  right  has  been  reserved  by  the  company  to  discontinue  the  extr. 
trips  whenever  they  should  find  the  arrangement  to  work  disad^ 
tageously.  The  direct  service  between  New  Orleans  and  Aspinwaii- 
failing  to  prove  a  source  of  profit  to  the  company,  was  abandoned  c 
the  month  of  September,  1854,  agreeably  to  notice  given  in  *• 
Boberts'  letter  of  8th  August,  1854;  while,  on  the  other  hand,  t^^ 
direct  line  between  New  York  and  Aspinwall,  having  proved  a  soam 
of  profit,  is  continued  to  this  time.  It  should  also  be  remarked,  »i^ 
regard  to  the  direct  service  between  New  Orleans  and  Aspinwall,  t3*| 
while  it  was  in  operation,  permission  was  granted  to  withdraw y« 
company's  steamer  running  between  Havana  and  Aspinwall.  ^^ 
ondly,  with  reference  to  that  part  of  the  memorial  which  seta  ior«| 
that  while  the  company  did  not  hold  the  Post  OflBce  Departing'' 
directly  liable  for  the  additional  service  rendered,  "yet  it  was  at  the  sas^ 
time  understood  that  they  would  go  to  Congress  upon  a  just  claim -^^ 
additional  compensation,"  I  have  to  observe,  that  the  official  coj^ 
pondence  of  my  predecessor,  Mr.  Hall,  relative  to  these  addition** 
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mails,  will  not  warrant  any  sach  conclusion  as  that  he  recognized 
a  just  claim  on  Congress  for  additional  compensation,  althoaeh 
he  did  not  require  from  them  an  express  relinquishment  of  the 
right  to  make  an  application  to  Congress.  In  his  annual 
report  of  Novemher  29,  1851,  Mr.  Hall  defined  the  position  which 
the  department  occupied  with  regard  to  that  subject,  as  follows :  **The 
contractors  for  the  mail  service  from  New  York  and  New  Orleans  via 
Havana  to  Chagres,  some  time  since  proposed  to  take  mails  by  their 
steamers  which  run  direct  to  Chagres,  in  addition  to  the  mails  taken 
by  their  steamers  touching  at  Havana.  They  desired  additional  com- 
pensation therefor.  This  department  declined  to  assume  for  the  gov- 
ernment either  an  express  or  implied  obligation  to  make  such 
compensation,  but  consented  to  send  mails  by  such  steamers,  with  the 
express  understanding  that  no  obligation  to  pay  for  such  service  was 
thereby  incurred,  but  without  requiring  the  contractors  expressly  to 
relinquish  all  claim  to  compensation,  and  thus  preclude  an  applica- 
tion to  Congress."  And  with  regard  to  any  extra  service  performed 
since  March  25,  1853,  it  cannot  certainly  be  alleged  that  I  have  in 
any  manner,  either  directly  or  by  implication,  countenanced  the 
making  of  any  such  application  to  Congress  ;  on  the  contrary,  I  have 
uniformly  given  the  company  to  understand  that  neither  the  depart- 
ment nor  the  government  were  to  be  holden,  directly  or  indirectly, 
for  any  additional  allowance  growing  out  of  the  transportation  of 
mails  by  the  intermediate  or  other  extra  steamers  plying  on  their 
route. 

I  am,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL. 

Hon.  Thomas  J.  Rusk, 

Chairman  of  Committee  (m  Post  Office  and  Poet  Hoods, 

U.  S.  Senate. 


Post  Office  Department, 
March  26,  1851. 

Sir  :  By  a  provision  in  the  act  making  appropriations  for  the  naval 
service  for  the  year  ending  30th  June,  1852,  **the  Secretary  of  the  Navy 
and  the  Postmaster  Greneral  are  authorized,  by  and  with  the  consent  of 
the  contracting  parties  respectively,  to  re-arrange  the  running  of  the 
United  States  mail  steamships,  so  as  to  afford  more  direct  despatch 
between  the  ports  of  the  United  States  and  the  isthmus  of  Panama : 
provided  that  the  Postmaster  General  shall  maintain  a  semi-monthly 
mail  between  Charleston,  Savannah,  and  Havana,  during  the  contin- 
uance of  the  Sloo  contract,"  &c. 

The  object  of  this  is  understood  by  the  department  to  be,  to  have  the 
running  of  the  mail  steamers  on  the  New  York  and  Chagres  line  so 
varied  as  that  they  shall  go  direct  from  New  York  to  Havana  and 
back  without  touching  either  at  Charleston  or  Savannah ;  and  that 
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the  schedule  of  the  Charleston,  Savannah,  and  Havana  route  shall  ^ 
arranged  to  make  the  proper  connexions  with  said  line  at  Havana. 

Before  taking  any  definite  action  in  the  matter,  however,!  desire  to 
be  advised  of  your  views,  and  to  receive  any  suggestions  you  ma?  be 
pleased  to  make  on  the  subject. 

I  am,  respectfully,  your  obedient  servant, 

N.  K.  HALL. 

The  PosTMASTKR,  Charleston f  S.  C. 

[The  same  was  addressed  to  the  postmaster  of  Savannah,  Georgia. 
also  to  Colonel  J.  L.  Fetigru,  Charleston,  South  Carolina.] 


Post  Office,  Charlbston, 
March  31, 1851. 

Sir  :  Your  letter  of  26th,  having  reference  to  New  York  and  Cha- 
gres  line,  reached  me  yesterday  ;  it  will  be  found  by  my  own  of  3d. 
that  the  subject  had  already  presented  itself  to  my  mind.  I  am  clearli 
of  opinion  that  the  steamers  between  New  York  and  Chagres  shomd 
proceed  direct  to  Havana,  without  touching  either  at  Charleston  or 
Savannah,  making  the  connexion  at  Havana.  I  therefore  submit  tbt 
following  views  with  great  deference,  for  your  consideration.  Three 
lines  of  steamers  from  the  United  States,  leave  semi-montly  for  Ha- 
vana, viz :  one  from  New  York,  one  from  Charleston,  and  one  froa 
New  Orleans;  and  I  can  see  no  objection  to  so  arranging  their  depart- 
ure from  the  United  States  as  to  insure  their  sintuUaneous  arrival  at 
Havana.  It  would  seem  to  me  that  this  is  the  first  point  to  be  esub- 
lished.  A  steamer  leaves  Havana  semi-monthly,  and  might  cam 
the  mails  and  passengers  of  the  other  lines  to  Chagres. 

Great  advantage  would  accrue  to  this  section  of  our  country  if  the 
California  mails  and  passengers  were  carried  to  Havana  dirtd  trc2 
Charleston  and  Savannah  by  the  Isabel.  This  advantage  wouli 
result  from  avoiding  the  necessity  and  danger  of  going  to  sea  in  i 
very  small  steamer,  frequently  in  stormy  weather,  for  the  purpose  of 
meeting  the  California  steamer  outside;  to  which  add  the  greattf 
danger  incident  to  the  transfer  of  mails  and  passengers  from  tk 
smaller  to  the  larger  vessel.  One-sixth  of  all  mail  matter  from  tte 
point  for  California  has,  during  the  past  year,  been  left  behind  u 
consequence  of  the  uncertainty  of  these  two  vessels  meeting  beyoni 
the  Charleston  bar  during  the  prevalence  of  a  gale  of  wind  ;  and,  eren 
when  in  sight,  it  would  sometimes  be  impossible  for  them  to  exchange 
with  each  other. 

The  mails  from  California  for  this  portion  of  the  United  States  are 
subjected  to  a  delay  of  nine  or  ten  days  by  going  to  New  York  or  New 
Orleans;  which  inconvenience  would  be  avoided  by  their  being  brought 
direct  to  Charleston  from  Havana.  The  correspondence  of  North  and 
South  Carolina,  of  Georgia,  North  Alabama,  Tennessee,  Virginia, 
and  Kentucky,  all  pass  through  Charleston  and  Savannah  for  Wi* 
fornia.  And  great  derangement  and  discontent  have  been  cansed  b/ 
the  frequent  fiiilures  to  connect  with  the  steamers  from  New  York; 
also  by  the  delay  of  mails  going  to  New  York  and  New  Orlean*. 
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This  can  only  be  avoided  by  direct  oommunication  with  Charleston 
via  Havana. 

I  would  the  more  particularly  ask  for  your  favorable  consideration 
of  these  opinions,  when  I  advert  to  the  fact  that  the  Charleston  steamer 
*^  Isabel''  is  most  generally  at  Havana  when  the  Chagres  boat  arrives 
at  that  port.  The  consequences,  however,  are  so  important,  that  I 
would  venture  to  say,  whatever  changes  in  the  times  of  departures 
from  New  York  and  Chagres  are  necessary  to  this  arrangement  ought 
unquestionably  to  be  adopted. 

With  great  respect,  your  obedient  servant, 

ALFRED  HUGER,  PostmaM^. 

Hon.  N.  K.  Hall, 

Foatmaster  Oeneraly  Washington. 


Charleston,  Jpril  2,  1851. 

Siu  :  On  receiving  the  communication  from  your  department,  which 
you  did  me  the  honor  of  addressing  to  me  on  the  26th  ultimo,  I  made 
it  my  business  to  inquire  among  the  commercial  community  how  the 
proposal  of  a  change  in  the  delivery  of  the  California  mails  was  viewed 
by  them.  The  result  of  my  inquiries  is,  that  the  proposed  change 
meets  with  universal  approbation,  and  the  alteration  of  the  schedules 
so  as  to  make  the  necessary  connexions  between  the  New  York, 
Charleston,  and  Savannah  mails  at  Havana,  will  be  considered  a  great 
improvement  in  this  place. 

With  great  and  sincere  respect,  I  am,  Mr.  Postmaster  Greneral, 
your  obedient  servant 

J.  L.  PETIGRU. 

Hon.  N.  K.  Hall. 


Post  Office,  Savannah,  April  10,  1851. 

Sir  :  Your  letter  of  26th  ultimo,  addressed  to  George  Schley,  esq., 
postmaster,  duly  reached  here ;  but  as  he  is  now  too  sick  to  reply  to  it, 
I  beg  leave  to  make  the  following  remarks : 

If  the  mail  service  alone  is  to  be  taken  into  consideration,  and  if  the 
running  of  the  steamers  is  to  be  continued  as  it  now  is,  the  Chagres 
steamers  might,  I  think,  be  relieved  from  touching  at  this  poit.  as  the 
advantages  which  this  city  and  the  Post  Office  Department  derive  from 
the  present  arrangement  is  greatly  out  of  proportion  with  the  expense. 

By  the  present  arrangement,  the  Chagres  steamers  touch  at  this  port 
on  the  14th  and  29th  of  every  month,  to  receive  the  mails  for  Havana 
and  California.  On  the  15th  and  Ist  of  every  month  the  Charleston 
and  Havana  steamer  touches  here,  to  receive  the  mail  for  Key  West 
and  Havana.  The  time  intervening  between  the  arrival  here  of  these 
two  steamers  is  so  short,  that  our  merchants  prefer  sending  their  letters 
for  Havana  by  the  Charleston  and  Havana  steamer.  But  if  the  run- 
ning of  these  vessels  could  be  so  arranged  that  they  should  not  both 
arrive  here  so  near  the  same  time,  and,  consequently,  if  our  merchants 
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could  have  the  full  benefit  of  the  four  mails  a  month  that  are  now 
sent  from  here  to  Havana,  the  advantage  and  accommodation  to  tbem 
and  to  our  citizens  generally  would  be  much  greater  ;  but,  if  sadi  an 
arrangement  cannot  be  made,  then  I  think  that  the  California  steamen 
might  be  relieved  from  touching  here,  as  the  mails  that  are  sent  from 
here  to  California  are  so  small,  that  they  might  be  sent  to  Havana  bj 
the  Charleston  and  Havana  steamer,  to  go  from  there  without  much 
inconvenience. 

There  are,  however,  other  considerations  which  should  not  be  lost 
sight  of  in  determining  this  question. 

The  growing  importance  of  this  place,  consequent,  partly,  upon  the 
extension  of  the  railroads  in  Georgia  converging  at  this  point,  and  the 
great  and  rapid  increase  in  the  business  of  the  place,  render  it  Terr 
desirable  to  our  citizens  that  the  Chagres  steamers  should  continue  to 
touch  here,  as  they  assist  in  drawing  trade  to  the  place. 

In  passinff,  I  will  mention  that  I  was  told  to-day,  in  conversation 
with  a  gentleman  on  this  subject,  that  he  has  understood  from  good 
authority  that  the  proprietors  of  the  Charleston  and  Havana  steame: 
intend,  when  they  renew  their  contract  with  the  department,  to  get 
relieved  from  that  part  of  the  service  which  requires  the  steamer  to 
touch  at  Savannah.  If  they  succeed  in  this,  and  if  the  Cha^^ef  steamen 
should  also  be  withdrawn,  we  will  then  be  without  any  direct  oommo- 
nication  with  Havana. 

I  am,  very  respectfully,  your  obedient  servant, 

JOHN  G.  DOON, 

AasistarU  Fostmarier, 

N.  E.  Hall,  Esq., 

Postmaster  Oeneraly  Washington, 


Post  Officb  Dbpartment, 

April  15, 1851. 

Sir:  *  *  *  *  *  *         * 

I  embrace  this  occasion  to  hand  you,  also,  letters  from  the  postmast^ 
of  Charleston,  the  assistant  postmaster  of  Savannah,  and  Col.  Fetigrc. 
in  answer  to  letters  which  I  addressed  to  them,  requesting  their  vie«| 
as  to  the  expediency  of  the  mail  steamers  on  the  New  Tork  an: 
Chaeres  line  running  direct  from  New  York  to  Havana,  without 
touching  at  Charleston  and  Savannah. 

I  am  disposed  to  recommend^  if  you  have  no  information  which  maj 
lead  you  to  think  it  ought  not  to  be  done,  that  the  running  of  thes? 
steamers,  in  connexion  with  those  on  the  Charleston  and  Havana  lin^' 
be  rearranged  so  as  to  permit  the  former  to  run  direct  from  New  Tori 
to  Havana  and  back,  as  above  suggested.  Please  return  the  letters 
when  you  shall  have  examined  their  contents. 

I  am,  respectfully,  your  obedient  servant, 

N,  K.  HALL 

Hon.  W.  A.  Graham, 
Secretary  of  the  Navy. 
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Navt  Djepahxhbnt, 

April  16, 18&1. 

fiiR:  I  liave  the  honor  to  acknowledge  the  receipt  of  your  letter  ^f 
the  l£th  instant^  with  it8  enclosures. 

I  will  confer  with  yon  personally  upon  the  subject  of  a  change  in 
the  running  of  the  steamers  referred  to  in  your  communication. 

The  letters  from  Gdonel  Petigru,  and  from  the  postmasters  of 
Charleston  and  Savannah,  are  herewith  returned,  agreeably  ^  your 
request. 

I  am,  very  respectfully,  your  obedient  servant, 

WILLIAM  A.  GBAHAM. 
Hon.  N.  E.  Hall, 

Fcstmasier  OenenH. 


Post  Officb  Department, 

April  23,  1851. 

8iB :  I  have  the  honor  to  inform  you  that  I  have  had  a  conversation 
with  Mr.  Law,  in  reference  to  his  verbal  proposition  to  run  his  steam- 
ers direct  from  New  York  to  Havana,  without  touching  at  Charleston 
and  Savannah,  and  I  am  disposed  to  eive  my  assent  to  a  conditional 
arrangement  to  this  efiSect^  as  indicated  by  the  enclosed  letter  prepared 
for  the  purpose.  If  you  concur,  please  sign  and  return  said  letter, 
when  it  will  also  receive  my  signature. 

I  am,  respectfully,  your  obedient  servant, 

N.  K.  HALL. 
Hon.  W.  A.  Graham, 

IShoretary  e/the  Nam/. ' 


Navy  Department, 

April  2^,  1851. 

Sir  :  Concurring  in  the  conditional  arrangement  with  Mr.  Law,  in- 
dicated in  your  letter  of  the  23d  instant,  m  reference  to  his  verbal 
proposition  to  run  his  steamers  direct  from  New  York  to  Havana, 
witnout  touching  at  Charleston  and  Savannah,  I  return  herewith  the 
letter  addressed  to  him  on  the  subject,  to  which  I  have  appended  my 
signature. 

I  am.  very  respectfully^  your  obedient  servant, 

WILLIAM  A.  GRAHAM 
Hon.  N.  E.  Hall, 

Postmaster  General. 

Bep.  440 2 
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WAfiHDrGTOH,  AprU  26, 1851. 
Sir:  Beports  from  the  postmasters  of  Charleston  and  SaTaniiAh  ii- 
dnce  ns  to  oelieve  that  there  will  be  no  objection  to  the  mail  steamen 
of  your  line  running  direct  from  New  York  to  Havana,  without  itop- 
ping  at  the  cities  first  named,  so  long  as  tl^e  mail  steamers  are  ooih 
tinned,  as  at  present,  between  Charleston  and  Havana. 

Wishing  to  be  fully  assured  that  the  arrangement  you  propose  wiU 
be  entirely  satisfactory  to  the  people  of  Charleston  and  SaTannah  be- 
fore any  formal  contract  is  entered  into  under  authority  c<mferred  bj 
a  late  act  of  Congress,  and  not  having  leisure  at  this  time  to  give  to 
this  matter  the  consideration  its  importance  demands,  we  propoee  to 
give  you  at  once,  and  do  now  give  you,  permission  to  ran  your 
steamers  direct  from  New  York  to  Havana,  as  yon  propose,  until  the 
undersigned,  or  one  of  them,  or  their  or  his  successor  in  office,  sball 
otherwise  direct,  or  the  present  mail  service  between  Charleeton  and 
Havana  shall  be  discontinued  ;  in  either  of  which  events,  this  per- 
mission  shall  be  considered  as  revoked,  and  your  steamers  shall  be  it- 
quired  to  run  as  heretofore. 

It  is,  however,  advised  that  you  do  not  advertise  a  change  ot 
schedule  to  leave  in  advance  of  the  present  regularly-fixed  days,  ex- 
cept for  a  single  trip  at  a  time,  until  a  permanent  arrangement  shall 
be  consummated. 

WILL.  A.  GRAHAM, 

Secretary  of  the  Navy. 
N.  K.  HALL, 

Postmaster  Oenerd. 
Gborqb  Law,  Esq.,  Present, 


New  Yobk,  June  20, 1851 
Dear  Sir:  Have  you  not  the  power  to  compel  those  who  contract  to 
bring  the  mails  from  Chagres  to  forward  them  by  their  first  steantfr? 
If  you  only  could  hear  the  complaints  daily,  and  more  particularlyij 
this  time — all  of  us  bein^  very  anxious  to  hear  from  our  friends  wj 
know  the  extent  of  their  losses  by  the  fire — ^you  would  excuse  mew 
annoying  you;  but  it  is  really  too  bad  that  we  should,  in  almo^ 
every  case,  have  to  wait  two  or  three  days  after  the  news  ia  receired 
before  the  mail  steamer  arrives.  If  you  can  efiect  any  remedy,  J^ 
will  confer  a  great  favor  on  thousands,  and  at  the  same  time  beneiit 
the  department. 
With  great  respect,  your  obedient  servant, 

EDWARD  MINTUBN. 
The  FosTMASTBR  Gbnbral. 


Post  Offick  DsPABTMBNTy 

Washwgtm,  Jtme  23, 1851. 

Sir:  Herewith,  by  direction  of  the  Postmaster  General,  Icndoa^ 
for  your  perusal,  a  copy  of  a  letter  from  a  highly  respectable  J'"*'^**^ 
of  New  York,  complaining  that  the  mails  between  New  York  »iw 
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Chagresi  &o.,  are  not  forwarded  from  Chagres  by  the  first  gteamer* 
Your  answer  is  requested. 

There  are  complaints,  also,  that,  by  the  outward  trips,  the  ronnin^ 
of  the  steamers  is  so  arranged  as  to  give  those  disposed  to  take  ad- 
vantage of  it  the  opportunity  of  sending  so  as,  in  effect,  to  be  two  or 
three  days  in  advance  of  the  mail  on  the  other  side. 
I  am,  very  respectfully,  your  obedient  servant, 

S.  D.  JACOBS, 
First  AsaiatafU  Postmaster  General, 
GborqeLaw,  Esq., 

Prea't  U.  8,  Mail  Steamship  Company,  New  York  city. 


Officb  of  thb  Unitbd  States  Mail  Steamship  Compakt, 

New  Yorky  June  25,  1851. 

Sir  :  I  have  just  received  your  despatch  of  the  23d  instant,  enclos-* 
ing  a  letter  from  a  merchant  of  this  city,  complaining  that  the  mails 
between  New  York  and  Chagres  are  not  forwarded  from  Chagres  by 
the  first  steamer. 

The  mails  for  California  via  Chagres,  and  back,  are  despatched  by 
the  mail  steamships  of  this  company  twice  each  month,  on  the  days 
originally  arranged  with  the  department.  Being  required  to  go  and 
return  by  way  of  Havana,  and  to  receive  and  dijscharge  there  the 
mails  from  and  for  New  Orleans,  Charleston,  &c.,  the  passage  is 
usually  two  days  longer  than  the  direct  passage  to  and  from  Chagres 
and  this  port. 

In  addition  to  the  mail  steamers,  we  despatch  also,  twice  a  month,  a 
steamer  from  this  port  and  Chagres  direct.  These  leave  here  usually 
two  days  later  than  the  mail  steamers  via  Havana,  so  as  to  make  the 
arrival  at  Chagres  about  the  same  time.  Of  course  the  return  steamer 
with  the  mail  from  Chagres  is  usually  two  days  later  arriving  herOi 
coming  b^  Havana,  than  the  steamer  starting  at  the  same  time  and 
coming  direct.  The  mail  to  and  from  Chagres  will  therefore  be  carried 
-with  greater  despatch  by  the  direct  line,  while  the  mails  for  New  Or«* 
leans,  Charleston,  &c. ,  must  necessarily  be  carried  by  the  Havana  route. 

If  the  department  desires  the  Chagres  and  California  mails,  outward 
or  homeward,  to  be  sent  by  the  direct  steamers,  I  shall  be  happy  td 
direct  the  commanders  of  the  ships  to  receive  them  on  board. 

In  the  case  complained  of  by  the  merchant  of  this  city,  whose  name 
I  am  not  favored  with^  no  possible  fault  can  attach  to  this  company, 
or  to  any  of  its  agents.  On  that  occasion  Captain  Tanner^  of  the 
Crescent  City,  our  direct  steamer,  knowing  the  public  anxiety  to  get 
the  mails  at  the  earliest  possible  day,  requested  that  they  might  be 
Bent  by  him;  but  the  mail  agent,  having  no  instructions  upon  the  suIh 
ject,  did  not  feel  authorized  to  allow  them  to  go  on  board.  The  Em? 
pire  City,  the  previous  direct  ship  of  this  company,  brought  the 
Chagres  mail  for  New  York,  by  permission  of  the  mail  agent  and  in 
compliance  with  our  wishes ;  but,  in  order  to  insure  the  transmission 
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of  tifaB  New  York  mails,  outward  or  homeward,  by  the  direct  steunen 
of  the  mail  line^  the  mail  agents  on  the  route  and  the  postmaster 
here  will  no  donht  require  infftructions  from  the  department. 
I  have  the  honor  to  be.  vert  respectinlly,  your  obedient  seirant, 

GEORGE  LAW. 
8.  D.  Jacobs,  Esq., 
First  Assistant  Postmaster  General. 


Post  Office  Dffi»ABTiiEirT, 
Washington,  July  1, 1851. 

Sir  :  Your  letter  of  the  25th  ultimo  is  received,  and,  if  understood) 
is  satisiactorj. 

You  say 9  ^^  if  the  department  desires  the  Chagres  and  Galifoniii 
mails,  outward  or  homeward,  to  be  sent  by  the  direct  steiimen,!' 
shall  be  happy  to  direct  the  commanders  of  the  ships  to  rec^Te  tkon 
on  board." 

We  understand  this  to  mean  that  you  will  take  mails  both  hj  jm 
steamers  via  Havana  and  by  those  plyii^g  between  New  York  and  Cb- 
fAres  direct;  and,  of  course,  that  this  division  of  the  mails  is  to  makes) 
d^rence  in  respect  to  the  expense  of  the  service.  Are  we  correct  m 
this? 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL. 
Postnuzsier  Oenerd. 
GhsoBOsLAW,  Em., 
Preeident  U.  Sf.  Mail  Steamship  Company^ 

New  York  city. 


Post  Oi*icb,  New  Fnrib,  July  T,  1851. 

BtB :  The  regular  California  fnail  steamers,  as  you  are  aware,  sail 
On  the  11th  and  26th  of  each  month,  via  Havana.  Steamers  belong- 
ing to  the  s4me  company  sail  on  the  13th  and  28th  for  Chagres  diredf 
h'M  arrive  there  before  the  United  States  mail.  By  the  last  mentionad 
i^sels  the  private  expresses  forward  the  most  of  the  correspondence 
they  are  intrusted  with,  (which  is  principally  mercantile,  being  tio 
days  later  dates  than  the  United  States  mail,)  and  their  agents  p 
from  Panama  to  Ban  Francisco,  &c.,  in  the  same  steamer  withtke 
United  States  mail  agent.  The  department  should  issue  instructic^ 
to  me  to  make  up  a  supplementary  mail  by  the  steamers  of  the  13th 
and  28th  for  San  Francisco,  Oregon,  &c. ,  which  would  be  received  by 
the  agent  at  Cfha^es,  and  taken  up  with  the  regular  mail ;  at  the 
Same  time  the  United  States  mail  agents  should  watch  closely  and 
seize  all  packages  having  the  appearance  of  containing  mailable  m^t- 
ter.  Panama,  in  my  opinion,  would  he  the  proper  place  to  make  tk« 
seissure.  One  or  two  seizures  would  assist  very  materially  in  pre 
venting  parties  from  sending  their  letters  by  the  expresses. 

Bespeotfully,  your  obedient  servant, 

WM.  V.  BRADY,  P.  M. 

Hm.  N.  K.  Hall, 

Postmaster  General. 
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Post  Otficb  Depabthent, 

Washington,  July  9,  1851. 
Sir  :  We  have  had  it  in  view  to  give  the  instructions  suggested  in 
your  letter  of  the  7th  instant^  with  reference  to  mails  by  the  steamera 
which  sail  for  Chagres  on  the  13th  and  28th  of  each  month,  and  Mr. 
Law  was  addressed  on  the  subject  under  date  of  the  1st  instant.  Wa 
now  await  his  reply. 

I  am  9  very  respectfolly,  your  obedient  servant^ 

8.  D.  JACOBS, 
Fmi  Jmstani  Poatmasier  General. 
W.  V,  Bradt,  Esq., 

Po9tmaMter  New  York  oitif. 


[Qy  tel«gippb.] 

Port  Omum  Prpartmot, 
WwTw^ftm,  July  26,  1861. 

PoBTMAffTER  Nbw  York  :  See  if  Mr.  Law  will  take  n^ail  by  hi^ 
stewier  of  the  28th,  and,  if  so,  make  up  and  send. 

N.  K,  HALL, 
Postnuui^  General. 


Post  Officb,  New  Tark,  July  26,  1861. 
Sir  :  Your  telegraphic  despatch  of  this  a.  m.  was  duly  received. 
In  answer,  I  have  to  inform  you  that  the  steamer  of  the  28th  will 
take  a  mail  for  California.    I  shall  therefore  n^ike  up  a  mail  by  the 
"  Ohio,"  as  per  instructions. 
Respectfully,  your  obedient  servant, 

WM.  V.  BRADY,  P.  M. 
Hon.  N.  E.  Hall, 

Pottnuwkr  Oeneraiy  Washington,  D.  C. 

Please  advise  me  if  I  shall  continue  making  up  mails  by  thp  steafn- 
ers  of  the  13th  and  28th,  as  also  those  of  the  llth  anid  26th. 

W.  V.  B. 


Officb  of  the  TJioted  States  Mail  Stbaiiship  Compant, 

New  York,  July  21,  1851. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  1st  instant. 

It  is  the  intention  of  this  company,  at  an  early  day,  if  it  shall  meet 
with  the  approbation  of  the  department,  to  arrange  the  running  of  its 
steamers,  each  month,  as  follows,  viz :  Twice  between  New  York  and 
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Chagres  direct ;  twice  between  New  York  and  New  Orleans,  via 
Havana;  and  twice  between  New  Orleans  and  Chagres  direct;  making 
three  distinct  routes,  and  six  passages  per  month  to  and  from  the  re- 
spective points  of  destination.  Provision  will  be  made  for  carrying 
toe  mail  by  each  steamer,  and  to  insure  the  arrival  of  the  California 
mails  at  the  city  of  New  York  and  at  New  Orleans  at  the  earliest  day 
that  their  arrival  at  Chagres  will  enable  them  to  be  brought  forward. 
We  propose  to  make  trial  of  this  arrangement,  and,  if  it  proves  satis- 
factory,  to  continue  it.  So  long  as  it  is  in  operation,  the  direct  con- 
nexion between  Havana  and  Chagres  may  be  dispensed  with,  as  tbe 
Charleston  and  Savannah  mails  may  be  sent  via  New  Orleans. 

In  expressing,  in  my  letter  of  the  28th  ultimo^  the  readiness  of  this 
company  to  instruct  the  commanders  of  their  steamers,  direct,  as  well 
as  by  way  of  Havana,  to  convey  the  California  mails,  if  desired  bj  the 
department,  it  was  not  my  intention  to  preclude  a  claim  for  reasonable 
additional  compensation  for  such  service.  Although  we  desire  to  meet 
fully  the  requirements  of  the  service  and  the  wishes  of  the  department, 
it  is  not  expected,  I  presume,  that  the  mails  can  be  carried,  outward 
and  homeward,  six  times  pdr  month,  with  the  necessary  additionii 
clerks  or  agentis,  for  the  same  sum  for  which  we  contract  to  can; 
them  twice  monthly.  Still,  desirous  of  promoting  to  the  utmost  tk 
interest  and  convenience  of  the  public,  we  are  entirely  willing  to  pe^ 
form  the  additional  service,  in  the  confident  expectation  that  a  sense 
of  justice  will  induce  Congress  to  make  such  further  provision  as  maj 
be  considered  a  suitable  compensation  for  it. 

I  have  the  honor  to  be,  with  great  respect,  your  obedient  servant, 

GEORGE  LAW, 

President,  dc. 

Hon.  N.  K.  Hall, 

Postmaster  General. 

Mm. — ^This  letter  was  not  received  at  the  department  until  Jalj2!l, 
1851. 


Post  Officb  Dbpabtmbivt, 

WoAhifigtony  August  4, 1851. 
8iB :  The  Postmaster  General  requests  that  you  will  be  pleased  to 
state  the  schedules  by  which  you  propose  to  run,  in  the  event  of  ^es^ 
ranging  your  service,  on  the  New  York,  Havana,  New  Orleans  vA 
Chagres  line,  as  contemplated.  The  days  of  departure  and  arrival  at 
each  point  should  be  given. 

In  your  proposition,  is  it  your  intention  that  the  Charleston  and 
Savannah  mails  shall  still  go  via  Havana,  or  overland  to  New  Orleans? 
I  am,  very  respectfully,  your  obedient  servant, 

S.  D.  JACOBS, 
First  Assistant  Postmaster  Oeneral. 
Gborgb  Law,  Esq., 

President  United  Stcttes  Mail  Steamship  Conq)anyy  New  Tarl^ 
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Post  Ofkicb^  New  Fort,  August  Y,  1851. 
Sir  :  The  "Empire  City"  sails  with  the  ealifornia  mails  at 3  p.  m., 
on  the  11th  instant — schedule  time. 

The  "Georgia"  succeeds  her  on  the  13th,  for  Chagres  direct,  carry- 
ing two  days'  later  dates. 

Shall  I  make  up  a  supplementary  mail  for  the  "Georgia?"  Permit 
me  to  refer  you  to  the  postscript  of  my  letter  of  the  26th  ultimo,  rela- 
tiye  to  this  subject. 

BespectfuUy,.  your  obedient  servant, 

W.  V.  BRADY,  Poatmaster. 
Hon.  N.  K.  Hall, 

Postmaster  Oeneraij  Washington^  D.  C. 


Post  Offiob  Departbcbnt, 

Washington,  August  8,  1861. 

SlE :  In  answer  to  your  letter  of  the  Tth  instant,  T  have  to  say  that 
you  will  make  up  and  forward  mails  by  Mr.  Law's  direct  steamers  to 
Ohagres — with  this  understanding,  however,  that  this  department  does 
not  thereby  become  responsible  for  any  additional  expense. 
I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL, 
Postmaster  General. 
W.  V.  Brady,  Esq., 

Postmaster^  New  York  (  " 


Post  Officb,  Nbw  York, 

August  9,  1851. 
Sir  :  I  herewith  hand  you  a  letter  received  from  Mr.  Boberts,  in 
answer  to  yours  of  the  8th  instant  to  me,  relative  to  supplementary 
California  mails  per  steamers  of  13th  and  28th.  Be  kind  enough  to 
answer  by  telegraph,  provided  vou  wish  a  mail  sent  by  the  Georgia,  in 
order  that  I  may  post  my  bulletins  immediately  after  the  closing  of 
the  mails  on  the  11th. 

BespectfuUy,  your  obedient  servant, 

W.  V.  BRADY, 

Postmaster. 
Hon.  K.  E.  Hall, 

Postmaster  Oeneraly  Washington,  D.  C. 


OmcB  OF  THE  United  States  Mail  Steamship  Co., 

New  Torky  August  9, 1851. 
Sir  :  The  mails  for  Ohagres,  both  direct  and  via  Havana,  will  be 
carried  by  the  steamships  of  this  company,  upon  the  terms  and  in 
the  manner  heretofore  stated  to  the  rest  Office  Department,  viz: 
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Compensation  for  any  extra  or  additional  mail  service  to  be  sabnuttei 
to  Congresfly  without  requiring  a  prior  stipulation  to  pay  from  Ike 
department. 

BespectfiillT,  your  obedient  servant, 

H.  O.  B0BEBT8. 
W,  V.  Brady,  Esq., 

Postmaster  J  New  York. 


uFncB  OF  TUB  Unitbd  Statbb  Mail  Sibaibhif  Co., 

New  York,  Augud  26, 1851. 
Sir  :  I  have  delayed  a  reply  to  ^our  letter  of  the  4th  instant,  in  tbe 
expectation  of  being  able  to  state  m  detail  the  proposed  rearrangement 
of  the  service  between  New  York  Havana,  New  Orleans,  and  Gh&grei. 
But,  as  it  will  be  necessary  to  place  or  continue  in  dock  two  or  three 
of  the  ships  for  repairs,  &o.  before  the  arrangement  can  be  carried 
out,  I  have  thought  it  best  to  run  the  several  routes  under  the  premt 
arrangement,  viss :  between  New  York  and  Chi^res,  direct,  tirioe  & 
month  ;  and  between  New  York  and  New  Orleans,  via  Havana  and 
Chagres,  twice  a  month  ;  being  four  voyages,  outward  and  homewaidt 

S)r  month.  We  shall  add,  at  an  early  day,  a  direct  line  betweea 
ew  Orleans  and  Ohasres  monthly  or  semi-monthly,  as  the  pablk 
wants  or  the  wishes  or  the  department  shall  require.  The  depart* 
ment  will  be  advised  as  soon  as  this  route  is  ready  to  go  into  operatioD; 
and  we  shall  be  happy,  meanwhile,  to  be  governed  by  the  wishes  or 
directions  of  the  department. 

The  departure  of  the  California  mail  from  Chagres  for  New  Tork, 
and  its  consequent  arrival  here,  could  be  much  expedited  by  greater 

Promptness  in  the  conveyance  of  the  mail  across  the  Isthmus  of 
^auMua.  It  is  understood  that,  under  the  present  arrangement  witk 
the  government  of  New  Oranada,  the  American  consul  informs  the 
President  of  the  arrival  of  the  mail  at  Panama,  and,  upon  being » 
informed  officially,  that  functionary  directs  the  contractors  of  agenti 
of  the  New  Granadian  government  to  attend  to  its  transportetioi 
across  the  Isthmus.  Time  might  be  gained,  or  delays  avoided,  if^ 
government  of  New  Oranada  would  appoint  an  agent  at  Panama,  (for 
convenience  and  despatch  in  the  office  of  the  Pacific  Mail  Steamsh^ 
Company,^  who  would  at  once  see  to  the  weighing  of  the  mailsi  and 
despatch  them,  with  the  aid,  of  course,  of  the  agents  of  the  Post  Offio^ 
Department  of  the  United  States,  without  the  unavoidable  delaj  iso- 
dent  to  the  existing  mode. 

No  alteration  is  contemplated  by  this  company  in  the  present  modf 
of  despatching  the  mails  from  Charleston  and  Savannah  for  HsTanSt 
Chagres,  and  New  Orleans. 

I  am,  very  respectfully,  your  obedient  servant, 

(JftORGBLAW. 

Hon.  8.  D.  Jacobs, 

Firsi  Aseietamt  Pfys/tmoBter  General. 
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Po8i  OfficqbDspa&xmbnTi  April  9, 1852. 

Sm:  It  is  peroeived  you  still  advertise  to  leave  New  York  fo^ 
Chagres,  &c.,  on  the  Ilth  and  26tli  of  each  month,  bat  it  does  no^ 
appear  that  any  mails  have  recently  been  taken  by  you  on  either  of 
those  days.  Frequent  complaints  are  made  to  the  department  that 
letters  written  to  ^o  on  one  or  other  of  those  days  lie  over  in  New 
York,  and  it  is  highly  important  that  measures  be  taken  at  once  to 
put  an  end  to  this  state  of  thines.  If  we  are  actually  to  have  no  mais 
out,  excci)t  by  the  steamers  of  the  9th  and  24th,  we  wish  to  mak  e  ths 
&ct  generally  known,  with  a  caution  to  the  public  not  to  write  for  the 
11th  and  26th,  as  they  are  now  led  to  do  by  your  advertisement. 
I  am,  respectfully,  your  obedient  servant,  '"' 

N.  K.  HALL. 
M.  0.  BeBKBiB,  egq.y 

Agmt  U.  a.  MaU  ^eajmaMp  Co.,  New  York,  If.  T. 


Omm  n.  8.  Mail  STBAVsmp  Oohpart, 

New  Tatk  April  10,  1862. 

Sm :  I  have  duly  received  your  letter  of  the  9th  instant,  and,  in 
reply,  beg  to  infbfm  the  department  that  the  departure  of  the  steamers 
of  tlihrline  on  the  11th  and  26th  of  each  month  was  suspended  in 
consequence  of  an  accident  which  befel  the  Illinois,  in  November  last. 
That  steamer  is  now  advertised  for  the  26th  instant,  and  will  sail  on 
that  day. 

Mr.  Law,  the  president  of  the  company,  is  now  confined  to  his 
house  by  indisposition.  When  he  is  able  to  resume  active  business,  I 
hope  to  be  able  to  make  permanent  sailing  arrangements  that  will  be 
satisfactory  to  the  department. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

M.  0.  ROBERTS, 
Agent  U.  8.  MaU  Steamship  Co. 
Hon.  N.  K.  Hall, 

PostfiKUter  Oeneralf  Washington,  D,  C 


Post  Opficb,  New  York,  ApnH  14,  1852. 
1^ :  The  enclosed  advertkement  is  the  first  that  hae  appeared  ia 
three  months,  in  relation  to  the  steamers  for  ChagreQ  direct. 

Am  I  to  consider  the  instructions  to  make  up  mails  for  the  steamers 
of  the  11th  and  26th  still  in  force? 

Respectfully^  your  obedient  servant, 

WILLIAM  V.  BRADY, 
PostmasieT. 
Hon.  N.  E.  Hall, 

Postmaster  Generaly  Washingtanf  D.  G, 
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Suggestion  of  new  schedule^  made  by  M,    O.   Rcheris  to  tte  FoA- 
master  General,  April  14,  1852. 

Direct. — To  sail  from  New  York  on  the  5th  aad  20th,  and  retnrn 
-direct  to  New  York. 

Via  Havana. — To  sail  from  New  York  (as  at  present)  on  the  9tli 
and  24th,  except  when  those  dates  happen  to  be  Sunday,  and  then  to 
sail  on  the  day  following  or  preceding,  as  may  be  agreed. 


Post  Office  Department,  AprU  15, 1852. 
Sir:  In  answer  to  your  letter  of  the  14th  instant,  I  hare  toaay, 
that  if  the  contractors  resume  their  running  on  the  11th  and  26Ad 
the  month  for  Chagres  and  San  Francisco,  you  will  make  up  and  send 
mails  by  the  direct  steamers  on  said  days,  as  heretofore  under  the 
'Original  order. 

We  have  a  memorandum  from  the  company,  handed  in  yesterdaj 
by  Mr.  Croswell,  proposing  the  5th,  &th,  20th  and  24th  of  each  monthas 
the  future  days  of  sailing  from  New  York ;  these  ships  to  connect  witl 
the  way  and  direct  steamers  on  the  other  side,  regularly  for  San  Fruh 
•Cisco.    Will  this  be  a  good  arrangement  ? 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL 
Wm.  V.  Bradt,  Esq., 

Postmaster,  New  York,  N.  T. 


Post  Office,  New  York, 

Apra  17, 1852. 
"Sir:  Yours  of  the  15th  came  duly  to  hand.  In  answer,  I  have  to 
TCport,  that  in  an  interview  with  Mr.  Roberts,  this  day,  ne  informi 
me  that  the  trip  of  the  ^ '  Illinois' '  for  the  26th  instant  will  be  made  (con- 
necting with  the  ''  Golden  Gate''  on  the  Pacific  side)  for  the  purpott 
of  seeing  in  how  short  a  time  they  can  run  through.  Unless  otW 
wise  instructed,  I  shall,  therefore,  make  up  and  despatch  a  mail  for 
the  ''Illinois."  Mr.  Boberts  also  informs  me  that  the  steamers  of 
the  5th  and  20th  will  be  direct  steamers,  forming  a  connexion  with  tbe 
^steamers  on  the  other  side,  and  he  anticipates  running  throngh  '^ 
eighteen  days.  Those  of  the  9th  and  24th  will  be  via  Havana,  thk 
4iiae,  and  touch  at  San  Diego,  Monterey,  &c.,  on  the  Pacific;  tfam 
making  four  mails  per  month — in  my  opinion^  a  very  excellent  arrange- 
onent. 

Very  respectfully,  your  obedient  servant, 

WM.  V.  BRADY,  Postmaster, 
Hon.  N.  E.  Hall, 

Postmaster  General,  Washington,  D,  O. 
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Post  Office,  Nbw  Yokk, 

April  28,  1852. 

Sir  :  Permit  me  to  refer  you  to  my  letter  of  the  17th  instant,  an 
extract  from  which  I  hereto  annex : 

^^  Mr.  Roberts  also  informs  me  that  the  steamers  of  the  5th  and  20tli 
will  be  direct  steamers,  forming  a  connexion  with  the  steamers  on  the 
other  side,  and  he  anticipates  running  through  in  eighteen  days,  and 
thus  making  four  mails  per  month — in  my  opinion,  a  very  excellent 
arrangement." 

At  our  interview,  Mr.  Roberts  informed  me  he  was  ready  to  com- 
mence service  at  any  time  after  May  1st. 

Have  the  kindness  to  give  this  your  immediate  attention,  and,  if 
you  agree  with  me,  please  send  the  necessary  department  instruc- 
tions. 

Respectfully,  your  obedient  servant, 

WM.  V.  BRADY,  Postmaster. 
Hon.  N.  K.  Hall, 

Postmaster  Oeneral^  Washington,  D.  C. 


Post  Officb  Departmknt, 

AprU  29,  1852. 

Sib  :  In  answer  to  your  letter  of  the  28th  instant,  I  have  to  say  that 
the  department  waits  only  for  the  formal  proposition  of  the  contractors 
as  regards  the  schedule  of  departures  from  ^ew  York  to  Chagres,  be- 
fore acting  in  the  matter.  The  department  is  ready  to  adopt  the 
schedule  suggested. 
I  am,  respectfully,  your  obedient  servant, 

N.  K.  HALL, 
Wm.  V.  Brady,  Esq., 

Postmaster y  New  Torky  N.  T. 


Officb  of  the  UNirm)  States  Mail  Steamship  Oompant, 

New  To9k,  April  30,  1852. 

Sib  :  Referring  to  your  letter  of  the  9th  instant,  and  to  my  reply  of 
the  following  dav,  I  have  now  the  honor  to  inform  you  that  the 
steamers  of  this  line  will,  for  the  present,  leave  New  York  for  Aspin- 
wall.  Navy  bay,  on  the  following  days,  viz : 

For  Aspinwall  direct,  or  via  tfamaica,  on  the  6th  and  20th  of  each 
month,  to  return  direct  to  New  York. 

The  direct  line  to  Aspinwall  will  touch  at  Kingston,  Jamaica,  for 
coals,  either  on  the  outward  or  homeward  passage,  until  the  depot 
now  in  progress  of  construction  by  the  company  at  Aspinwall  shall 
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be  completed,  which  will  be  in  about  a  month,  when  cor  supply  d 
coals  will  be  obtained  there,  and  the  necessity  of  touching  at  Eingt^ 
ton  ob?iated.  As  soon  as  these  arrangements  are  completed,  tke 
demirtment  will  be  advised. 

The  line  between  New  York  and  New  Orleans,  touching  at  Hi- 
▼ana,  will  leave  here  on  the  9th  and  24th  of  each  month,  and 
retfurning  leave  New  Orleans  on  the  10th  and  25th.  A  steamer  con- 
neoting  with  this  line  will  run  between  Havana  and  Aspinwall,  aad 
will  connect  also  at  Havana  with  the  Isabel  to  and  from  Gharlestoi. 

In  both  cases,  the  departure  from  Aspinwall,  homeward,  will  bi 
made  as  soon  as  possible  after  the  receipt  of  the  Pacific  mails. 

The  steamer  of  the  26th,  from  New  York,  will,  for  the  prnest, 
be  discontinued,  and  the  advertisements  naming  that  date  will  be 
altered. 

With  regard  to  increased  mail  facilities  between  New  York  nd 
Sati  Francisco,  about  which  some  conversation  has  been  had  with  tie 
department,  it  is  Mr.  Law's  intention  to  visit  Washington  at  an  earlj 
day,  for  the  purpose  of  conferring  with  you  on  the  subject.  Mr.  Law 
having  been  detained  here  in  consequence  of  ill  health,  has  been  pr^ 
vented  from  giving  the  subject  as  early  attention  as  he  had  intended. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

M,  6.  ROBERTS. 
Hon.  N.  K.  Hall, 

Postmaster  Oenercd,  Washington. 


PoOT  Office,  New  Yowl, 

May  3, 18S2. 

8iB :  Tours  of  the  29th  April  came  duly  to  hand,  in  relation  to 
the  new  schedule  for  CSalifornia  steamers. 

I  directed  Mr.  Jenkins  to  enclose  it  to  Mr.  Roberts,  and  sav  U>  Iub 
it  was  desirable  that  the  arrangement  should  be  consummated  as  sooi 
as  practicable.     I  herewith  hand  you  his  reply.* 

If  the  proposition  submitted  by  Mr.  Boberts  to  you  on  the  30tk 
April  meets  your  approbation,  will  you  be  kind  enough  to  instrort 
me  by  telegraph  on  the  4th  instant,  and  as  early  as  possible,  whether 
I  shall  make  up  a  mail  per  ^^  Crescent  City"  on  the  6th  instant? 

BespectfuUy,  your  obedient  servant, 

WM   V.  BRADY, 

Pofinuuier. 

Hon.  N.  E.  Hall, 

Postmaster  Oeneral,  Washington^  D.  (7. 

^  Betumed  as  requested  in  mritin^  thereon. — H.  K. 
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Post  OrFicB  BvpAMunsTj 

May  i,  I8S3. 

StR:  Your  letter  of  yesterday,  (enclosing  the  note  from  Mr.  Bob- 
erte  of  same  date,  herewith  returned,)  and  Mr.  Roberts'  letter  of  30th 
ultimo  te  me,  in  regard  te  the  proposed  schedule  for  the  New  York 
and  California  mails,  both  came  te  hand  this  morning. 

Mr.  Roberts  proposes  te  take  mails  by  the  direct  steamers  from  New 
York  on  th«  6th  and  20th,  and  by  the  Havana  and  New  Orleans  line 
on  the  9th  and  24th  of  each  month.  You  will  therefore  be  pleased  to 
make  up  and  send  mails  accordingly,  commencing  to-morrow,  as  re- 
quested in  my  telegraphic  despatch  to  you  of  this  morning. 
I  am,  respectftuly,  your  obedient  servant, 

N.  K.  HALL. 
WnxiAM  V.  Brady,  Esq., 

Postmaster y  New  York. 


Washington,  D.  C, 
May  n,  1852. 

Sir  :  The  change  in  the  days  of  departure  of  the  direct  steam- 
ships from  New  York  to  Aspinwall,  proposed  in  your  letter  of  the  4th 
instant,  from  the  11th  and  26th  to  the  6th  and  20th  of  each  month, 
should  doubtless  be  made.  The  expedition  between  San  Francisco  and 
Panama  has,  at  great  expense  to  the  Pacific  Mail  Steasiship  Company, 
been  increased  about  33^  per  cent.,  and  it  is  necessary  that  the  New 
York  ships  should  be  at  Aspinwall  six  days  earlier  than  beretoforei 
80  as  to  take  off  the  mails  immediately  on  their  arrival  from  die 
Pacific  to  that  plaoe^  and  enable  the  speed  gained  on  the  Paeific  to  be 
realized  in  a  correspondingly  earlier  receipt  of  them  at  New  York. 
It  is  necessary  also  to  insure  a  liko  despatoh  of  the  mails  to  San  Fran- 
cisco, without  detaining  the  ships  at  Panama.  But  there  is  a  condi- 
tion annexed  to  the  proposed  change,  viz :  that  the  mails  which  shall 
be  sent  by  the  Havana  line,  and  which  leave  New  York  on  the  9th  and 
24th,  shall  also  be  taken  directly  up  the  Pacific  on  their  arrival  at 
Panama.  This  I  can  satisfS^ctorily  show  would  be  ii^urious  to  the 
contractors  and  the  mail  service. 

It  will  require  the  running  of  another  separate  and  distinct  line, 
which  you  propose  to  have  done  without  any  additional  compensation. 
It  is  true  a  seoond  line  is  now  run  voluntarily,  but  it  is  auxiliary 
only  to  the  first  one.  It  supplies  the  intermediate  offices,  and 
relieves  the  ships  of  the  first  line  from  all  detention  at  way  ports, 
aiding  them  thereby  to  perform  the  greater  expedition ;  and  it  is  run 
in  such  connexion  with  the  first  line,  that  whenever  the  travel  falls 
off  it  may  be  suspended  for  the  trip  or  discontinued.  But  to  carry 
out  the  condition  coupled  with  the  proposed  change,  the  line  estal>- 
lished  for  that  purpose  would  have  to  run,  whether  there  should  be 
any  travel  to  support  it  or  not.    This  would  be  a  most  bazardouB 
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arrangement  for  the  proprietors  to  undertake  under  a  proDosition  to 
receive  nothing  for  mail  pay,  when  the  cost  of  the  ronnd  trip  will 
average  about  (60,000. 

By  this  arrangement  the  Havana  line  would  have  to  take  all  ike 
through  mails  for  San  Francisco  and  beyond,  which  are  collected  ai 
and  despatched  from  Charleston,  Savannah,  and  New  Orleans;  vA 
these  through  mails  would  have  to  go  up  the  Pacific  in  this  second 
slow  line ;  at  present  they  are  transferred  to  the  fast  line  on  the 
Isthmus,  where  they  arrive  at  the  same  time  that  the  mails  bj  tbe 
direct  boats  do,  by  reason  of  starting  sooner  from  the  Atlantic  portg. 
They  are  now  some  three  or  four  days  longer  in  their  transit;  bat  the 
arrangement  proposed  would  add  to  that  some  six  days  more,  at 
least,  in  consequence  of  the  slower  running  of  the  second  line  up  the 
Pacific.     This  would  not  fail  to  produce  loud  complaint. 

Still,  the  expedition  that  the  change  to  the  5th  and  2v>th  will 
secure,  is,  I  know,  necessary  to  satisfy  the  public,  and  to  carrj  out 
the  objects  contemplated  by  a  certain  provision  in  the  act  of  1851. 
But  when  the  direct  ships  leave  New  York  on  the  6th  and  20t!i, 
those  via  Havana  should  leave  on  the  1st  and  16th,  unless  a  difftrt^ 
and  far  better  plan  be  adopted^  one  which  will  send  the  Gharlestos 
and  Savannah  mails  to  San  Francisco  in  the  same  number  of  days  tf 
those  of  New  York,  and  will  take  those  from  New  Orleans  in  four  daji 
less  time;  making,  in  the  latter  case,  a  gain  of  seven  or  eight  dajsifl 
expedition  over  the  other  arrangement — a  great  improvement,  cer- 
tainly, and  one  that  will  be  highly  appreciated,  considering  the 
importance  of  the  New  Orleans  mails  to  the  Pacific,  and  that  fonrtees 
States,  besides  the  Territories,  are  directly  interested  in  them.  Thit 
plan  is,  to  allow  the  United  States  Mail  Steamship  Company  torn 
to  Aspinwall  direct  from  New  Orleans,  instead  of  from  Havana,  soJ 
send  the  Charleston  and  Savannah  mails  overland  to  New  OrleaDS,  te 
be  conveyed  thence  with  the  New  Orleans  mails  to  the  Isthm® 
There  can  be  no  doubt  of  the  competency  of  the  executive  anthori^ 
80  to  arrange  it  now,  since  the  passage  of  the  act  of  1851.  V  this 
change  were  ordered,  the  departures  from  New  Orleans  mi^t  k 
fixed  for  the  9th  and  24th  of  each  month.  At  first,  to  avoid  nsbof 
disconnexion,  it  would  doubtless  be  best  to  name  the  7th  and  22dii 
the  schedules. 

I  might  add,  that  the  weight  of  the  bags  could  be  taken  &» 
reported  by  tbe  mailing  postmasters,  and  thus  save  all  delay  on  thit 
score  at  Panama ;  for,  from  assurances  given  me  by  the  pr^ent  mii- 
ister  to  this  country  frc^n  New  Q-rauMa,  I  have  no  doubt  that  he 
government  would  be  entirely  willing,  on  proper  repreeentatiotf 
being  made,  to  take  such  weighing  and  dispense  with  any  on  thdr 
part. 

This,  in  conjunction  with  the  mail  bills  in  which  the  postmastefl 
enter  the  number  of  all  bags  sent  and  received,  would  the  bettff 
enable  you  to  dispense  with  the  mail  agents  on  the  line,  who* 
services  on  board  the  ships  are  performed  through  the  agency  of  tke 
officers  and  hands  of  the  ship,  and  could,  under  the  reeponsibiliti^ 
which  the  department  demands  of  the  contractors,  be  as  well  pe^ 
fbrmed  without  the  superintendence  of  the  agent  as  with  it 
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This  reform  would  result  in  a  saving  to  the  department  of  more,  I 
suppose,  than  (10,000  per  annum,  which  could  be  applied  at  once  to 
a  great  and  most  anxiously  desired  improvement  in  the  California 
mail  service,  by  employing  a  way-line  of  mail  steamers  to  supply,  not 
only  Monterey  and  San  Diego,  but  San  Luis  Obispo,  Santa  Barbara, 
and  San  Pedro,  from  which  Los  Angeles  and  every  other  point  in 
southern  California  could  be  promptly  and  frequently  supplied,  instead 
of  being  left  almost  entirely  destitute  of  service  under  their  present 
half-monthly  and  most  dilatory  land  mails.  This  would  enable  the^ 
main  line  to  San  Francisco,  at  all  times,  to  save  from  one  to  two  days, 
by  not  stopping  to  deliver  mails  at  San  Diego  and  Monterey. 

Submitting  these  views  to  the  better  judgment  of  the  Postmaster 
General,  and  craving  a  favorable  consideration  of  them,  I  have  tho 
honor  to  be,  most  respectfully,  your  obedient  servant, 

WM.  H.  ASPIN WALL,  President. 

Hon.  N.  K.  Hall,  Postmaster  General. 


Post  Officb  DEPARTusm:, 

May  18,  1852. 

Sm :  Tour  letter  of  yesterday,  in  answer  to  mine  of  the  4th  instant^ 
and  suggesting  certain  changes  in  the  service  between  New  York,  &c., 
and  San  Francisco,  is  received. 

By  reference  to  my  letter,  you  will  observe  that  the  proposition  to 
change  the  days  of  departure  of  the  direct  stieamers  between  New 
York  and  Aspinwall,  from  the  11th  and  26th,  to  the  5th  and  20th  of 
each  month,  comes  from  the  United  States  Mail  Steamship  Company, 
and  not,  as  it  would  appear  by  your  letter,  from  the  department.     I 
supposed  it  was  by  a  mutual  understanding  between  the  two  compa^ 
nies  that  this  change  in  the  running  of  the  direct  steamers  was  pro- 
posed, and  that  the  principal  object  was  to  advanco  the  interest  of  the 
respective  companies,  by  offering  improved  facilities  to  passengers,  as 
wells  as  to  the  through  mails.    I  was  given  to  understand,  both  by 
Mr.  Orosswell  in  conversation,  and  the  postmaster  of  New  York,  by 
letter,  that  in  proposing  this  change  it  was  the  intention  to  have  four 
mails  a  month  to  San  Francisco ;  two  from  New  York  on  the  5th  and 
20th,  via  Kingston ;  and  two  via  Havana,  on  the  9th  and  24th.     In 
his  letter  of  the  ITth  of  April,  the  postmaster  of  New  York  says  : 
"  Mr.  Roberts  also  informs  me  that  the  steamers  of  the  5th  and  20th 
will  be  direct  steamers,  forming  a  connexion  with  the  steamers  on  the 
other  side,  and  he  anticipates  running  through  in  eighteen  days. 
Those  of  the  9th  and  24th  will  be  via  Havana,  this  side,  and  touch 
at  San  Diego,  Monterey,  ifec,  on  the  Pacific;  thus  making  four  mails 
per  month — in  my  opinion,  a  very  excellent  arrangement." 

Under  these  circumstances,  I  gave  my  assent  to  the  change,  with 
the  understanding,  of  course^  hitherto  existing,  that  there  was  to  be 
no  additional  expense  for  these  additional  trips. 

Your  BOggestions  relative  to  further  changes  in  the  service  this  side 
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of  the  isthmus  will  be  carefully  considefed.  I  take  it  for  granted, 
however,  that  on  this  point  the  United  States  Mail  Steamship  Oomp^ 
ny  will  also  address  the  department  before  anj  action  in  r^ard  to  it 
is  taken  here. 

I  have  called  on  the  Hon.  Mr.  G-win  for  his  riews  as  to  the  expefr 
ency  of  your  being  permitted  to  omit  Ban  Diego  and  Monterey  from 
your  main  line,  in  accordance  also  with  your  suggestion,  on  conditioii 
of  your  supplying  those  offices  and  others  named  by  you  as  bein^  oa 
the  route,  by  a  regular  coasting  line  of  steamers  from  San  Francuco, 
without  change  of  pay.  Of  course,  I  should  not  feel  myself  jostifiei 
in  making  this  change  except  on  some  such  condition. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL. 

Wm.  H.  Aspinwall,  Esq, 

Preridmt  Pacific  Maa  Steamship  Co.,  New  York,  N.  7. 


Pacific  Mail  Steamship  CoHPAinr, 

New  York,  May  25, 1852. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  18th  instaaL 
I  must  ask  your  indulgence  for  forgetting,  when  writing  my  letter  o^ 
the  17th,  that  the  proposition  referred  to  emanated  from  the  Unital 
States  Mail  Steamship  Company. 

I  have  seen  Mr.  Law,  the  president  of  that  company,  and  lie  ii 
willing  that  the  mail-boats  shall  run  direct  between  New  York  id 
Aspinwall,  and  New  Orleans  and  Aspinwall;  understanding  that  viA 
the  increased  service  you  may  confirm  in  sanctioning  this  arrangemeitY 
you  authorize  no  corresponding  change  in  our  or  ms  compensation,  tf 
more  specially  detailed  in  the  letter  of  Mr.  M.  0.  Boberts  to  yoaos' 
July  21,  1851 ;  and  also  with  the  understanding,  that  if  this  plan  be 
found  to  work  disadvantageously ,  he  will  return  to  the  schedule  v> 
cording  to  which  his  boats  now  run. 

I  presume  you  intend  that  the  money  now  used  for  the  support  i 
the  mail  agents  be  devoted  toward  the  support  of  the  coasting  line  of 
steamers  from  San  Frandsco  to  Monterey,  San  Diego,  and  other  Ot 
fornia  ports  ;  that,  in  other  words,  the  mail  establishment  between  tb 
and  California  shall  offer  enhanced  facilities  withoui  drawing  moit 
money  from  the  treasury  under  existing  laws. 

I  will  present  this  letter  to  Mr.  Law,  president  of  the  United  Stata 
Mail  Steamship  Company,  for  his  approval,  in  accordance  with  jox* 
suggestion  that  you  would  like  to  hear  from  him  on  the  subject  befoit 
deciding. 

I  have  only  to  ask  the  prompt  approval  of  the  department  for  ana^ 
rangement  promising  greater  despatch  and  convenience  in  every  waj. 
and  remain,  with  high  resnect,  your  obedient  servant, 

"     WM.  H.  ASPINWALL,  President. 

Hon.  N.  K.  Hall, 

Postmaeter  General. 

I  concur  in  the  above. 

Q.  LAW,  Prm 
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Post  Offigb  Departbibnt,  May  31,  1852. 

Sik:  Your  letter  of  the  25th  instant,  accompanied  by  Mr.  Law's 
written  concurrence  in  respect  to  the  propositions  therein  contained, 
has  been  received. 

In  reply,  I  have  to  inform  you  that,  agreeably  to  the  propositions 
above  referred  to,  I  have  made  an  order  (contingent  upon  the  concur- 
rence of  the  Secretary  of  the  Navy)  for  the  great  through  mails  be- 
tween New  York  and  San  Francisco  to  be  sent  from  New  York  on  the 
5th  and  20th  of  each  month,  direct  to  Aspinwall,  instead  of  on  the 
9th  and  24th,  via  Havana,  and  from  New  Orleans  on  the  7th 
and  22d  of  each  month,  also  direct  to  Aspinwall,  instead  of  via 
Havana,  on  condition  that  the  present  semi-monthly  service  be- 
tween New  York  and  New  Orleans,  via  Havana,  and  back^  shall 
still  be  continued,  and  with  the  distinct  understanding  that,  in 
thus  giving  myfassent  to  this  arrangement,  I  in  no  way  consent  to  any 
increased  expense  in  the  matter,  either  by  a  direct  allowance  from  the 
treasury,  or  oy  favoring  any  application  which  may  be  hereafter  made 
elsewhere  for  increased  compensation.  It  must,  of  course,  be  under- 
stood, also,  that,  as  this  order  authorizes  the  discontinuance  of  the 
service  between  Havana  and  Aspinwall,  and  requires  the  Charleston 
and  Savannah  mails  to  be  sent  overland  to  and  from  New  Orleans, 
the  existing  arrangement  is  to  be  restored  in  case  the  plan  now  adopted 
shall  be  found  to  work  disadvantageously. 

The  Pacific  mail  line  will  be  run  in  due  connexion  with  the  mail 
lines  this  side  the  isthmus. 

In  regard  to  the  proposed  coasting  line  for  the  way  offices  on  the 
Pacific,  I  have  to  repeat  that  I  should  feel  authorized  to  give  my  as- 
sent to  your  omitting  San  Diego  and  Monterey  from  the  mail  line  only 
on  condition  of  your  supplying  those  offices  regularly  by  a  coasting 
line,  wholly  at  your  own  expense. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL. 

W.  H.  Aspinwall,  Esq., 

Pres.  Pacific  Mail  Steamship  Gc.yNew  York,  N.  T. 

P.  S.  The  change  between  New  York  and  Aspinwall,  and  between 
Hew  Orleans  and  Aspinwall,  may  take  effect  on  the  20th  of  June. 

N.  K.  H. 


Post  Oitficb  Departhent,  June  1,  1852. 
Sib  :  Herewith  I  have  the  honor  to  enclose  the  copy  of  a  letter, 
yesterday  addressed  to  William  H.  Aspinwall,  esq.,  president  of  the 
Pacific  Mail  Steamship  Company,  (a  copy  of  which  has  also  been  sent 
to  Mr.  Law,  of  the  United  States  Mail  Steamship  Company,)  by 
-which  you  will  observe  that  I  have  given  mj  assent,  conditionally, 
to  certain  alterations  on  the  New  York,  New  Orleans,  and  San 
Francisco  mail  lines.  If  you  concur,  please  so  advise  the  respective 
parties  interested. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL, 
Hon.  W.  A.  Obaham, 

Secretary  of  the  Navy.  rn^c^n]o 
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Post  Officb  Department,  June  1,  1852. 
Sir:  Enclosed  please  find  the  copy  of  a  letter  addressed  to  Mr* 
Aspinwall,  yesterday,  in  answer  to  his  communication  of  the  25th 
ult.y  concurred  in  by  you. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K..  HAIiL. 
Gborob  Law,  Esq. 

Prerident  Untied  Slaiea  MaU  Steamship  Company ^ 

New  York,  N.  T. 


Kaw  Departmekt,  June  2,  1852. 
Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
yesterday's  date,  with  enclosure,  asking  the  concurrence  of  thb  de- 
partment in  certain  alterations  on  the  New  York,  New  Orleans,  and 
San  Francisco  mail  lines,  and  to  inform  you  of  my  concurreooe  in  the 
changes  of  times  of  departure,  and  the  points  of  arrival  of  the  mail 
steamers  for  the  through  mails  between  New  York  and  San  Fraocisoe, 
believing  that  those  matters  belong  properly  to  the  Post  Office  D^- 

J^artment,  but  it  is  with  the  distinct  understanding  that  no  allowaooe 
rom  the  treasury,  on  any  application  which  may  hereafter  be  made 
elsewhere  for  increased  compensation,  will  receive  the  sanctioa  of  thif 
department. 

I  am,  sir,  with  high  respect,  your  obedient  servant, 

WILLIAM  A.  GRAHAM, 
Hon.  N.  K.  Hall, 

Postmaater  General, 


Post  Office  Departxe:^, 
June  3,  1852. 

Sir:  Enclosed  please  find  a  copy  of  the  letter  from  the  Secretary  of 
the  Navy  in  answer  to  my  note  of  the  Ist  inst.,  transmitting  to  him 
a  copy  of  my  letter  to  you  of  the  Slst  ult.,  in  regard  to  the  proposei 
change  of  arrangement  on  the  New  York  and  California  lines 
I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL. 
Wm.  H.  Aspinwall,  Esq., 

President  Pacific  Mail  Steamship  Company ^  New  York. 


Post  Office  Departmett, 
June  3,  1852. 

Sir:  Enclosed  please  find  a  copy  of  the  letter  from  the  Secretary  of 

the  Navy  in  answer  to  my  note  of  the  Ist  inst.,  transmitting  to  him 

a  copy  of  my  letter  to  Mr.  Aspinwall,  of  the  Slst  ult.,  in  regard  t4)  the 

proposed  change  of  arrangements  on  the  New  York  and  California  lincf . 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL. 
George  Law^  Esq., 

President  U.  S.  MaU  Steamship  Company,  New  York, 
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PACI7I0  Mail  SiBAiisnip  OoBiPANTy 
New  York,  June  7, 1852. 

8ie:  I  have  the  honor  to  inform  you  that  I  have  not  been  able, 
ovrio^  to  the  continued  absence  of  Mr.  Law,  to  return  to  you  the 
schedules  of  running  under  the  recent  proposition  made  to  the  depart- 
ment and  confirmed  by  your  recent  letter. 

Our  agents  have  been  apprized  of  the  change,  and  will  be  governed 
by  your  recent  orders. 

I  hope  to-morrow  to  forward  the  schedules  to  you. 
With  high  respect,  your  obedient  servant, 

WM.  H.  ASPINWALL, 
President. 
Hon.  N.  K.  Hall, 

Postmaster  Oenerai. 


PACino  Mail  Stbamship  CoBiPAinr, 
New  Tarky  June  8,  1852. 

Sir:  Mr.  Law  returned  to  the  city  last  evening.    He  does  not  re- 
^ardthe  department's  letter  of  May  31  as  conforming,  in  some  par- 
ticulars which  he  will  explain,  to  the  joint  letter  we  addressed  to  you 
on  the  25  th  May. 

I  have  the  honor  to  refer  you  to  him  for  further  particulars^  and 
will  defer,  until  otherwise  instructed,  any  instructions  to  our  agents 
with  reference  to  the  change. 

With  high  respect,  your  obedient  servant, 

W.  H.  ASPINWALL, 
President. 
Hon.  N.  E.  Hall, 

Postmaster  General. 


Office  of  the  Unitbo  States  Mail  Steamship  Compant, 

New  York,  June  8,  1852. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  despatch 
of  the  1st  instant. 

Upon  the  terms  and  conditions  prescribed  in  the  letters  from  the 
Post  Office  and  Navy  Departments  of  the  1st  and  2d  instant,  I  do  not 
consider  it  compatible  with  the  interest  of  the  company  to  carry  out 
the  proposed  arrangement  for  increased  mail  between  this  port  and 
California.  This  company  is  prepared,  agreeably  to  our  letter  of  the 
21st  July,  1851,  to  carry  the  mail  direct  between  New  York  and  As- 
piuwall,  and  between  New  Orleans  and  Aspinwall,  discontinuing  the 
line  between  Havana  and  Chagres,  and  run  the  line  direct  between 
New  York  and  New  Orleans,  touching  at  Havana  ^twice  a  month, 
and  leave  to  Congress  the  compensation  for  the  increased  service, 
over  the  amount  paid  under  the  existing  contract,  the  company 
retaining  the  right  to  discontinue  such  .  increased  service,  upon 
giving  the  department  one  month's  previous  notice,  and  to  resume 
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the  seryioeas  now  performed  according  to  the  requirements  of  tbe con- 
tract, viz  :  Twice  a  month  between  New  York,  New  Orleans,  Hanni 
and  Aspinwall.  This  is  the  only  portion  of  the  joint  letter  of  the 
25th  of  May  last  in  which  this  company  was  interested,  and  to  wWch 
its  assent  was  given. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant. 

GEOHGE  LAW, 

PreMeid. 
Bon.  H.  K.  Uall, 

Postmoster  General, 


Yoffi  Office  Dbpartment. 

June  10,  1852. 

8iR :  Your  letter  of  the  8th  instant  is  received,  declining  to  carry  out 
the  arrangement  between  New  York  and  Aspinwall,  and  New  Or- 
leans and  Aspinwall,  contemplated  by  the  conditional  order  of  the 
31st  ult.,  on  the  ground,  as  it  is  understood,  that  the  Secretary  of  tk 
Navy  and  Postmaster  General  will  not  hold  themselves  liable,  either 
directly  or  indirectly,  for  any  additional  expense  in  the  matter,  h 
order,  therefore,  that  no  time  may  be  lost  in  making  the  existing  ar- 
rangement better  known  to  the  public,  I  enclose  a  schedule  bU&k, 
which  you  will  be  pleased  to  fill  with  the  proper  dates  of  arrital  wd 
departure  at  the  several  points  named,  and  return  at  your  earliest  cos- 
venience. 

The  postmaster  of  New  York  will  be  instructed  to  forward  no  Cali- 
fornia mails  by  the  irregular  steamers,  except  with  positive  assnruKe 
that  they  will  go  forward  from  Aspinwall  and  Panama  without  dekj, 
and  without  additional  expense  to  the  department. 

I  am,  respectfiiUy,  your  obedient  servant, 

W.  H.  DUNDAS. 

Oborgb  Law,  Esq., 

President  U.  8.  Mail  Steamship  Company ^  New  Tark. 


Peer  Offigb  Dbpartmsnt, 

June  10, 1831 

Sir  :  Your  letter  of  the  Sth  instant  came  to  hand  yesterday.  To- 
day we  have  received  from  Mr.  Law  a  letter  declining  to  carry  oat 
the  arrangement  contemplated  by  the  conditional  order  of  the  31«^ 
ultimo,  on  the  ground,  as  it  is  understood,  that  the  Secretary  of  the 
Navy  and  the  Postmaster  General  will  not  hold  themselves  liable, 
either  directly  or  indirectly,  for  any  additional  expense  in  the  matter. 

In  order,  therefore,  that  no  time  may  be  lost  in  making  the  exi^Jtiog 
arrangement  better  known  to  the  public,  I  enclose  a  schetlule  Wank, 
which  you  will  be  pleased  to  fill  with  the  proper  dates  of  arrival  an«l 
departure  at  the  several  points  named,  and  retnra  at  j  our  earlie^^ 
convenience. 
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The  postmaster  of  New  York  will  be  instructed  to  forward  no  Cali- 
fornia mails  by  the  irregular  steamers,  except  with  positive  assurance 
that  they  will  go  forward  from  Aspinwall  and  Panama  without  delay, 
and  without  additional  expense  to  the  department. 
I  am,  very  respectfully,  your  obedient  servant, 

W.  H.  DUNDAS. 
Wm.  H.  Aspinwall,  Esq., 

President  Pacific  U.  S.  S.  Co.,  Neio  York,  N.  T. 


Navt  Department,  June  12,  1852. 

Sir  :  I  have  the  honor  to  enclose  herewith  copy  of  a  letter"*"  addressed 
to  this  department  by  George  Law,  esq.,  president  of  the  United 
States  Mail  Steamship  Company,  in  relation  to  the  decisions  of  the 
Postmaster  General  and  the  Secretary  of  the  Navy  of  the  1st  and  2d 
instant,  and  to  ask  whether  it  is  the  intention  of  the  Post  Office 
Department  to  make  any  further  change  in  the  mail  line  between 
New  York  and  New  Orleans,  and  between  New  Orleans  and  As- 
pinwall. 

I  am,  very  respectfully,  your  obedient  servant, 

WILL.  A.  GRAHAM. 

Hon.  N.  K.  Hall, 

Postmaster  General. 


Yactfic  Mail  Steamship  Company, 

New  York,  June  12,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  favor  of  10th 
instant,  and  much  regret  that  the  want  of  a  proper  understanding 
should  prevent  the  arrangement  being  carried  out  which  is  obviously 
80  mucn  for  the  interest  and  credit  of  all  concerned. 

We  have  dates  this  morning  which  are  only  twenty-six  days  old 
from  San  Francisco,  and  eleven  days  old  from  Panama ;  and  this,  too, 
although  the  Oregon,  on  her  way  from  San  Francisco  to  Panama, 
touched  at  three  way  ports. 

On  the  other  hand,  I  observe  that  the  mail  steamers  which  left 
Panama  for  San  Francisco  on  the  27th  ultimo  with  the  mails  hence 
of  9th  (say  10th,  the  9th  being  Sunday,)  ultimo,  took  also  dates  from 
New  York  of  the  15th  ultimo,  say  five  days  later  than  those  by  the 
mail,  owing  to  the  zigzag  of  the  latter  via  Havana ;  and  I  do  not  see 
how  it  will  be  possible  to  prevent  mail  matter  going  by  express  men, 
.  who  overtake  the  mail  in  tnis  manner  at  Panama.  We  use  every  pos- 
sible diligence  in  preventing  mail  matter  going  up  from  Panama  in 
the  steamers,  and  cannot  discover  that  any  does  go ;  but  as  we  know 
it  does  go  from  here,  we  cannot  doubt  it  is  smuggled  on  board  as 
haggage  in  trunks^  &c. 

o  Mm. — Letter  referred  to  \b  lubstaatlallj  the  same  as  addieteed  to  the  Postmaster 
aeneral  bj  Mr.  Law  on  8th  Jnnei  1862. 
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Oar  schedule  will  be  the  same  on  the  Pacific,  whatever  be  done  on 
this  side  of  the  isthmus,  viz :  we  leave  Panama  on  the  arrival  of  the 
Atlantic  mails,  and  leave  San  Francisco  for  Astoria  on  arrival  of  the 
same  mails  at  the  former  place.  Our  days  of  departure  from  San 
Francisco  are  the  1st  and  16th  of  each  month — our  Oregon  boat 
leaving  Astoria  in  time  to  connect  at  San  Francisco  on  these  days, 
except  when  prevented  by  unavoidable  accident,  or  by  weather. 

I  will  again  see  Mr.  Law,  and  endeavor  to  have  him  explain  his 
meaning  so  that  you  may  understand  it. 

Very  respectfully,  your  obedient  servant, 

WM.  H.  ASPINWALL, 


Hon.  N.  E.  Hall, 

Postmaster  Oeneral. 


PresidaU. 


Post  Offigb  Dbpartbient,  June  14,  1852. 

Sir  :  Your  note  of  the  12th  instant,  enclosing  the  copy  of  a  letter 
from  George  Law,  esq.,  in  relation  to  the  late  conditional  order  fort 
change  of  arrangement  on  the  New  York,  New  Orleans^  and  Chagres 
line,  and  asking  whether  it  is  the  intention  of  the  Post  Office  Depart- 
ment to  make  any  further  change  in  said  line,  is  received. 

In  answer,  I  have  the  honor  to  inform  you  that  the  proposition  fcff 
the  change  contemplated  by  the  ordpr  referred  to  having  come  from 
the  Uniied  States  Mail  Steamship  Company,  and  that  company,  by 
Mr.  Law's  present  letter,  having  declined  to  carry  the  arrangement 
into  effect,  on  the  ground,  as  it  is  understood,  that  the  Secretary  of 
the  Navy  and  Postmaster  General  will  not  agree  to  submit  the  matter 
to  Congress  hereafter  upon  a  question  of  increased  compensatioD,  it 
follows,  as  a  matter  of  course,  that  until  further  order  the  line  will 
oonticue  unchanged. 

For  the  information  of  the  Navy  Department,  I  take  the  liberty  of 
enclosing  a  copy  of  Mr.  Law's  letter  to  this  department  of  2l8t  Jolj, 
18S1,  referred  to  in  his  letter  to  you  of  the  10th  instant. 

I  am,  very  respectfully,  your  obedient  servant, 

W.  H.  DUNDA8, 
Far  the  Postmaster  Generoi. 

Hon.  W.  A.  Graham, 

Secretary  of  the  Navyf  Washington^  D.  C. 


Post  Office  Dbpartmbmt,  June  14,  1852. 

Sir  :  Tour  letter  of  the  12th  instant  is  received. 

In  his  letter  of  the  8th  instant,  Mr.  Law  says :  "  Upon  the  termt 
and  conditions  prescribed  in  the  letters  from  the  Post  Office  and  Navy 
Departments  of  the  1st  and  2d  instant,  I  do  not  consider  it  compatible 
with  the  interest  of  this  company  to  carry  out  the  proposed  arrange* 
ment,"  &c. 
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It  is  not  perceived  that  the  order,  as  made,  differs  from  Mr.  Law's 
proposition  essentially  in  any  respect,  except  it  be  in  the  fact,  that 
the  Secretary  of  the  Navy  and  Postmaster  General  decline  to  be  re- 
sponsible, either  directly  or  indirectly,  for  any  additional  expense  in 
the  matter  ;  in  other  words,  that  they  decline  to  join  in  submitting 
the  subject  to  Congress  hereafter,  upon  a  question  of  increased  com- 
pensation to  the  company.  If  the  matter  must  be  submitted  to  Con- 
gress, would  it  not  be  advisable  that  it  bo  done  at  once  7 
I  am,  respectfully,  your  obedient  servant, 

W.  H.  DUNDAS, 
For  the  Postmaster  Oeneral. 
William  H.  Aspinwall,  Esq., 

Prea't  Pacific  M.  8.  S.  Co.,  New  York,  N.  7. 


Office  of  thb  U.  S.  Mail  Steamship  CoBiPANT, 

June  15,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  10th  instant. 

The  impression  of  the  department  that  this  company  declines  to 
carry  out  the  proposition  for  such  encreased  service  as  shall  be  re- 
required  for  direct  mails  between  New  York  and  Aspinwall,  New 
Orleans  and  Aspinwall,  and  New  York  and  New  Orleans,  via  Havana, 
each  twice  a  month,  "  on  the  ground  that  the  Secretary  of  the  Navy 
and  the  Postmaster  General  will  not  hold  themselves  liable,  either 
directly  or  indirectly,  for  any  additional  expense  in  the  matter,"  is 
not,  as  the  case  is  understood  by  the  company,  the  actual  attitude  in 
-which  the  matter  stands. 

In  my  letter  to  the  department  df  the  2l8t  July,  1851,  embodying 
this  proposition,  it  was  alluded  to  as  an  experiment  intended  to  meet 
the  public  wants,  and  a  general  demand  for  increased  mail  facilities 
between  the  Atlantic  and  Pacific  portions  of  the  United  States  beyond 
the  stipulations  of  the  existing  contract,  which,  bein^  voluntary  on 
our  part,  and  requiring  the  employment  of  several  ftdditional  steamers, 
we  claimed  the  right,  should  it  prove  too  onerous  and  expensive  to 
the  company,  to  discontinue,  and  to  return  to  the  existing  schedule 
upon  giving  the  department  one  month's  notice. 

In  relation  to  compensation,  I  said  :  ''  Still,  desirous  of  promoting 
to  the  utmost  the  interest  and  convenience  of  the  public,  we  are 
entirely  willing  to  perform  the  additional  service  in  the  confident 
expectation  that  a  sense  of  justice  will  induce  Congress  to  make  such 
further  provision  as  may  be  considered  a  suitable  compensation  for  it/' 

This  was  the  basis  of  the  recent  renewal  of  the  proposition  in  the 
joint  letter  of  the  25th  May  last.  But  the  tenor  of  the  letters  of  the 
Secretary  of  the  Navy  and  the  Postmaster  General,  of  the  Ist  and  2d 
instant,  seems  to  admit  of  an  interpretation  beyond  a  determination 
not  to  hold  themselves  liable,  directly  or  indirectly,  for  any  additional 
expense.  It  seems  to  preclude  the  idea  of  any  application  hereafter 
on  the  part  of  this  company  to  Congress  for  any  additional  compensa- 
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tion,  whatever  may  be  the  additional  performance  of  mail  serrioe,  and 
to  be  a  distinct  negative,  by  the  departments,  to  which  we  become 
parties,  upon  anything  additional  that  Congress  may  deem  it  just  and 
expedient  to  allow.  It  seems  also  to  preclude  the  right  on  thearien 
of  the  company  to  go  back  to  the  schedule  under  the  contract. 

While  it  has  not  been  the  intention  of  this  company  to  hold  either  of 
the  departments  liable,  directly  or  indirectly,  for  any  additional  mail 
service  beyond  the  conditions  of  the  contract,  but  to  perform  it,  sub- 
ject entirely  to  the  decision  of  Congress,  I  desire  respectfully  to  say 
that  I  do  not  feel  authorized  to  place  the  company  in  a  position  that 
would  preclude  it  from  applying  for  or  accepting  such  additional 
allowance  as,  in  the  judgment  of  Congress,  might  be  considered 
equitable. 

By  the  terms  of  the  contract  for  running  between  New  York  and 
New  Orleans,  Havana  and  Chagres,  twice  each  month,  we  stipulate 
to  employ  five  steamships  in  the  performance  of  the  mail  service,  two 
of  them  being  spare  ships.  The  proposed  service  will  require  rii 
steamers  in  constant  service,  and  three  spare  ships.  We  were  entirelj 
willing  to  make  the  trial,  and  to  continue  the  service,  if  it  should 
prove  as  advantageous  to  the  public  as  was  supposed,  and  the  busings 
of  the  company  would  justify  the  increased  expenditure  to  which  it 
would  be  subjected  ;  but  if  it  should  not,  or  if  Congress  should  not 
regard  it  of  sufficient  importance  to  pay  such  compensation  as  would 
enable  the  company  to  perform  the  additional  service  without  lost, 
the  company  reserved  the  right  to  return  to  the  former  schedule,  vix: 
twice  a  month  between  New  York  and  New  Orleans,  and  twice  s 
month  between  Havana  and  Aspinwall.  In  such  case,  it  was  also 
the  intention  to  give  the  Postmaster  General  due  notice,  one  montii 
being  thought  sufficient  for  that  purpose. 

Upon  this  basis  the  company  is  prepared  to  enter  at  once  apon  this 
arrangement,  to  carry  it  out  to  the  best  of  its  ability,  and  to  contribute 
to  the  extent  of  its  means  to  the  mail  facilities  between  New  York  and 
California. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

GEORGE  LAW,  Frendemi. 

Hon.  N.  E.  HaIiL, 

Postmaster  General. 


Officb  of  thb  United  Statbs  Mail  Steamship  Oompakt, 

New  Tork,  June  16,  1852. 

Sir  :  Since  my  letter  of  yesterday,  addressed  to  the  Postmaster  Gren- 
eral,  was*written,  I  have  been  favored  with  a  copy  of  Mr.  AspinwaU's 
letter  to  the  Postmaster  General  of  the  12th  inst.,  and  the  reply  of  die 
department  of  the  14th  inst. 

I  perceive  by  the  reply  that  we  have  given  a  construction  to  the 
letters  of  the  Secretary  of  the  Navy  and  the  Postmaster  General,  ad> 
dressed  to  me,  different  from  that  given  by  the  departments  ti^em* 
selves.  Upon  the  basis  of  my  letter  of  yesterday,  which  seems  to  be 
in  accordance  with  the  reply  of  the  department  to  Mr.  Aspinwall  c£ 
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the  14th.,  int,  we  are  prepared  to  enter  at  once  upon  the  proposed 
arrangement,  and  to  try  it  in  accordance  with  the  enclosed  schedule. 
The  change  of  day  for  leaving  New  York  for  New  Orleans  (aa  will 
be  seen  by  the  schedule)  is  made  for  the  purpose  of  enabling  the  mails 
to  reach  New  Orleans  before  the  departure  of  the  mail  steamers  from 
that  port  to  Aspinwall,  by  which  the  mails  and  shippers  will  have  the 
advantage  of  two  routes,  to  send  letters  and  duplicates  by  one  route  if 
not  sent  by  the  other.  It  will  also  afford  a  partial  remedy,  should 
any  accident  happen  to  the  direct  line  from  New  York  to  Aspinwall. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

GEORGE  LAW, 
President, 
Hon.  W.  H.  DuKDAS, 

Acting  Postmaster  General, 


United  States  Mail  Steamship  Company, — Assignees  of  A,  0.  Sloo,  con- 
tractor.— Proposed  time  schedme^as  per  letter  Ihth  of  June  1852. — 
New  York  and  Aspinwall  line. 

Leave  New  York  on  the  5th  and  20th  of  each  month  ; 
Arrive  at  Aspinwall  about  the  14th  and  29th  of  each  month. 
Returning,  leave  for  New  York  on  the  arrival  of  the  Pacific  mails  at 
Aspinwall. 

Neto  York  and  New  Orleans  line,  (touchit^g  at  Havana  each  way.) 

Leave  New  York  on  the  12th  and  27th  of  each  month  ; 
Arrive  in  New  Orleans  about  the  22d  and  7th  of  each  month. 
Returning,  leave  New  Orleans  on  the  11th  and  26th  of  each  months 
and  arrive  in  New  York  about  the  2l8t  and  6th. 

New  Orleans  and  Aspinwally  direct  line. 

Leave  New  Orleans  on  the  7th  and  22d  of  each  month  ; 
Arrive  at  Aspinwall  about  the  14th  and  29th  of  each  month. 
Returning,  leave  Aspinwall  on  the  arrival  of  the  Pacific  mails. 


Post  Office  Dbpartment,  June  16,  1852. 

Sir  :  William  H.  Lord  is  appointed  agent  to  take  charge  of  the 
mails  out  to  California  on  the  next  regular  trip.  ***** 
His  letter  of  appointment  states  that  he  will  leave  New  York  on  the 
20th  inst.,  as  at  the  time  it  was  written  it  was  expected  the  late  order 
for  a  change  of  schedule  on  the  line  would  be  carried  into  effect. 
Mr.  Law,  however,  having  signified  his  unwillingness  to  agree  to  the 
conditions  of  said  order,  the  old  arrangement  will  continue,  and  Mr. 
Lord  will  leave  on  the  24th  of  this  month. 

You  will  not  send  any  mails  on  the  20th,  unless  the  contractors  give 
assurance  that  they  will  go  through  without  delay,  and  without  addi- 
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tional  expense  to  tbe  department.     Nothing  can  be  gained  by  seDding 
out  mails  to  remain  at  Aspinwall  or  Panama  until  the  arrival  of  the 
mails  bj  the  Havana  line,  leaving  New  York  four  days  later. 
I  am,  respectfully,  your  obedient  servant, 

W.  H.  DDNDAS, 
For  Fastmasier  Genmi. 
Wm.  V.  Brady,  Esq., 

Postmaster f  New  York,  N.  T. 


Post  Office  Dbpartmsnt,  June  18, 185!. 

Sib  :  Your  letters  of  the  15th  and  16th  inst.,  respectively,  are  re 
ceived. 

In  reply,  I  have  to  say  that,  so  far  as  this  department  was  concerned, 
and  the  same,  we  have  no  doubt,  is  true  of  the  Navy  Department,  it 
was  not  the  intention  to  hold  your  company  to  the  proposed  arrtoge 
ment,  after  a  fair  trial^  should  the  change  be  found  to  operate  disad- 
vantageousl/  to  either  party.  It  is,  therefore,  understood  that,  shooU 
it  be  found  for  the  interest  either  of  the  company  or  the  goFerDmeot 
to  return  to  the  existing  arrangements,  this  may  be  done,  as  joa  pn)* 
pose,  on  a  month's  notice  by  one  party  to  the  other  ;  and  the  chan? 
may  take  effect/row  and  after  the  5th  of  neoct  month.  Please  state  tlie 
probable  days  of  arrival  at  New  York  and  New  Orleans  by  the  di^rt 
steamers. 

We  will  prepare  the  advertisement  of  the  schedule,  so  that  it  mar Ix 
published  in  the  newspapers  here  as  early  as  Tuesday  morning  oeit. 
adopting  the  day3  for  both  lines  named  in  the  schedule  accompaoji^ 
your  letter  of  the  16th  inst. 

The  Secretary  of  the  Navy  will  be  advised  to-day  of  the  substance 
of  this  letter,  that  he  may  also  address  yow  on  the  subject. 

I  am,  very  respectfully,  your  obedient  servant, 

W.  H.  DUNDA8, 
For  the  PoatmoBier  Genera 

Georgb  Law,  Esq., 

Pres.  U.  S.  Mail  S.  S.  Co.,  New  York,  N.  Y. 


Post  Ofticb  Dspabtmskt, 
June  18, 1851 

Sib  :  Herewith  I  have  the  honor  to  enclose  copies  of  two  letters,  (* 
bearing  date  the  15th  and  the  other  the  16th  instant,  received  t(Hbf 
from  George  Law,  esq.,  relating  to  the  proposed  change  on  the  N«^ 
York,  New  Orleans,  and  Chagres  line. 

The  letter  from  this  department  to  Mr.  Aspinwall,  of  the  14th  inst^ 
referred  to  by  Mr.  Law,  is  in  substance  the  same  as  the  one  I  had  v& 
honor  of  addressing  to  you  of  same  date. 

It  now  appears  that  Mr.  Law  is  ready  to  carry  out  the  arrangement 

Digitized  by  ^OOQlC 


MARSHALL  O.   ROBERTS   AND    OTHERS.  43 

contemplated  by  the  order  of  the  Slst  ult.,  provided  his  company  can 
be  at  liberty  to  return  to  the  existing  arrangement  on  giving,  the  de- 
partment one  month's  notice,  if,  on  a  fair  trial,  the  proposed  plan 
shall  be  found  to  operate  unfavorably  to  their*  interest.  He  proposes, 
however,  to  change  the  days  on  the  Havana  line,  to  leave  New  York 
on  the  12th  and  27th,  instead  of  the  9th  and  24th  of  each  month,  and 
to  leave  New  Orleans  on  the  11th  and  26th,  instead  of  the  10th  and 
25th,  which  change,  on  the  part  of  this  department,  is  assented  to  as 
a  part  of  the  arrangement ;  and  Mr.  Law  is  also  further  advised  that, 
should  it  be  found  for  the  interest  either  of  the  company  or  the  gov- 
ernment to  return  to  the  existing  arrangement,  the  same  may  be  done 
as  he  proposes,  on  one  month's  notice  by  one  party  to  the  other,  the 
change  to  take  effect  from  and  after  the  5th  of  next  month. 

Should  you  concur  in  the  modifications  above  mentioned,  you  will 
have  the  goodnesisf  to.  inform  Mr.  Law  thereof  at  your  earliest  con- 
venience. 

I  am,  very  respectfully,  your  obedient  servant, 

W.  H.  DUNDAS, 
For  the  Postmaster  OeneraL 

Hon.  Wm.  a.  Graham, 

Secretary  of  the  Navt/y  Washington^  B.  C. 


Foff£  OvFiOB  Dbpartmeztt, 

June  18,  1852. 

Sib  :  Mr.  Law  has  signified  his  willingness  to  carry  out  the  arrange- 
ment on  the  New  York,  New  Orleans,  and  Chagres  line,  contemplated 
by  the  order  of  the  Slst  ultimo,  with  the  understanding  that,  if  found 
on  a  fair  trial  to  work  unfavorably  to  their  interest,  they  shall  have 
the  right,  on  giving  one  month's  notice,  to  return  to  the  existing  ar- 
rangement. He  also  proposes  to  leave  New  York,  on  the  Havana 
line,  the  12th  and  27th  of  each  month,  instead  of  the  9th  and  24th ; 
and  New  Orleans  the  11th  and  26th,  instead  of  the  10th  and  25th. 
These  modifications  are  assented  to  by  the  department,  (with  this  ad- 
ditional proviso,  however,  which,  it  is  hardly  probable,  will  ever  have 
any  practical  effect,)  that  the  government  retains  the  right,  also,  of 
revoking  the  order  on  a  month's  notice,  if,  as  suggested  in  your  letter 
of  the  25th  ultimo,  ''this  plan  be  found  to  work  disadvantageously.'' 
The  change  may  take  effect  from  and  after  the  5th  proocimo. 
I  am,  very  respectfully,  your  obedient  servant, 

W.  H.  DUNDAS, 
For  the  Postmaster  General, 
William  H.  Aspinwall,  Esq., 

President  Pacific  M.  S.  S.  Co.,  New  Tork,  N.  T. 


Pacific  Mail  Steamship  Company, 

Ntto  York,  June  17,  1852, 

Sir  :  I  have  seen  Mr.  Law  since  receiving  your  letter  of  the  14th 
instant,  and  find,  as  expected,  that  he  misunderstood  your  previous 
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letter.  I  hope  that  after  receiving  his  letter,  which,  went  forward  \>j 
the  last  mail,  there  will  be  no  obstacle  in  the  way  of  our  making  a 
good  beginning  on  the  5th  July  of  the  new  arraugement. 

In  answer  to  the  closing  inquiry  in  your  letter,  I  beg  leave  to  sug- 
gest that  as  this  arrangement  is  to  be  continuous  only  in  case  it  is 
successful,  no  appeal  could  be  properly  made  to  Congress  until  the 
experiment  has  been  tried. 

I  have  the  honor  to  be,  with  high  respect,  your  obedient  servant, 
WILLIAM  H.  ASPINWALL,  Prmridefii. 

Hon.  N.  K.  Hall, 

Postnuister  General. 


Post  Offi6b,  Nbw  York, 
June  19,  1852. 
Sir:  In  answer  to  yours  of  the  16th  instant,  relative  to  Californtt 
steamer  of  the  20th  instant,  I  herewith  hand  you  letters  upon  thi. 
subject  from  Messrs.  W.  H.  Aspinwall  and  M.  0.  Roberts. 

I  shall  reserve  all  mail  matter,  therefore,  for  the  steamer  of  6a 
24th  June. 

Respectfully,  your  obedient  servant, 

WILLIAM  V.  BRADY,  PoHmasUr, 
Hon.  N.  E.  Hall, 

Postmaster  General^  Washington^  D.  C. 


Officb  of  the  Ukited  States  Mail  Steamship  Co., 

New  York,  June  18,  1852. 

Sir  :  In  relation  to  the  direct  steamer  of  the  21st,  I  presume  thtf 
our  correspondence,  and  that  of  Mr.  Aspinwall  with  the  department, 
(not  received  at  the  department  when  Mr.  Dundas'  letter  was  writteB,) 
was  satisfactory,  and  that  the  contemplated  arrangement  for  direct 
mails  between  New  York  and  Aspinwall,  and  New  Orleans  and  Ab- 
pinwall  will  go  into  early  effect. 

I  agree  with  the  department,  that  ^'  nothing  can  be  gained  by  send- 
ing out  mails  to  remam  at  Aspinwall  or  Panama  until  the  arrival  of 
the  mails  by  the  Havana  line  leaving  New  York  four  days  later;" 
and  I  take  it  for  granted  that  they  will  be  sent  forward  by  the  Pacific 
Mail  Steamship  Company  without  delay  ;  but  for  an  answer  in  thit 
respect,  I  beg  leave  to  refer  you  to  William  H.  Aspinwall,  esq,,  pre- 
sident of  the  Pacific  Company. 

Very  respectfully,  your  obedient  servant, 

M.  0.  BOBEBTS,  AffoU. 

P.  S.  The  20th  falling  on  Sunday,  the  Illinois  will  leave  on  Mon- 
day the  21st  at  2  p.  m. 

M.  0.  BOBEBTS,  Ageni. 
Hon.  WiLLUM  V,  Brady, 

Postmaster  J  dec. 
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Pacific  Mail  Steamship  Company, 

New  York,  June  18,  1852. 

Sir  :  In  returniDg  you  the  letters  from  the  Post  Office  Department 
and  Mr.  Roberts,  I  write  in  the  expectation  expressed  by  the  latter, 
that  after  the  24th  instant  the  mails. will  be  forwarded  to  California  on 
the  5th  and  20th  of  each  month,  without  detention  at  Panama. 

In  the  present  case  I  see  no  alternative  but  to  detain  the  mails  until 
the  24th,  as  our  arrangements  in  the  Pacific  have  not  contemplated 
the  despatch  of  four  mail  steamers  from  Panama  in  each  month  im- 
mediately on  arrival  there  of  mails  from  the  Atlantic  States. 

Very  respectfully,  your  obedient  servant, 

WM.  H.  ASPINWALL,  President. 

Wm.  V.  Brady,  Esq.,  Postmaster. 


Officb  of  thb  nNiT?D  Statbs  Mail  Steamship  Company, 

New  York,  June  21,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  18th  instant. 

This  company  is  prepared  to  enter  upon  the  proposed  arrangement 
for  the  direct  line  between  New  York  and  Aspinwall  and  New  Or- 
leans and  Aspinwall,  and  the  line  between  New  York  and  New 
Orleans,  via  Havana,  at  the  period  fixed  by  the  department — 5th 
July. 

The  days  of  arrival  at  New  York  and  New  Orleans  from  Aspinwall 
by  the  direct  line  cannot  be  definitely  stated.  It  will  depend  upon 
the  arrival  of  the  Pacific  steamer  at  Panama  and  the  mails  at  Aspin- 
wall, and  also  upon  the  state  of  the  weather.  Judging  from  previous 
Tunning  in  both  oceans,  the  arrivals  at  New  York  direct  from  Aspin- 
wall will  be  about  the  12tb  and  27th  of  each  month,  and  at  New  Or- 
leans about  the  10th  and  25th.  I  ^ivQ  this  as  an  approximate  time, 
as  the  department  will  readily  perceive  that  we  cannot  fix  any  positive 
days  of  sailing,  when  so  much  depends  upon  the  arrival  of  the  mails 
at  Aspinwall,  and  upon  the  weather. 

I  am,  very  respectfully,  your  obedient  servant, 

GEORGE  LAW,  President. 

Wm.  H.  Dundas,  Esq.,  Acting  Postmaster  General.  •f!^  ^ 


Post  Office  Department, 

June  22,  1852. 

Sir  :  Your  note  of  the  19th  instant,  enclosing  letters  from  Messrs. 
Roberts  and  Aspinwall,  is  received. 

It  appears  the  department  has  been  resting  under  a  misconception, 
to  say  the  least,  in  supposing  the  mails  sent  from  your  ofiice  for  Cali- 
fornia on  the  5th  and  20th  ultimo,  and  5th  instant,  would  go  forward 
from  Aspinwall  and  Panama  without  delay. 

In  future  you  will  forward  no  mails  for  the  Pacific  except  by  the  regu* 
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lar  contract  line  via  Havana,  unless  you  have  assurance  from  the  oon* 
tractors  that  there  shall  be  no  delay  in  their  transmission,  and  no  id- 
tional  expense  to  the  department  attending  them. 
I  am,  respectfully,  your  obedient  servant, 

Wm.  V.  Bradt,  Esq., 

Poitmastery  New  Fori,  N.  *Y. 


Post  Oitigb  Dbpabtmkrt, 

t/tme  22,  1858. 
Sir:  No  reply  having  been  received  from  Mr.  Law  to  the  letter 
from  the  department  of  the  llth  instant,  the  schedule  for  the  propond 
change  on  his  line  has  not  been  published. 

The  existing  arrangement  will  continue  until  further  order,  and  ia 
the  mean  time  the  department  will  consider  the  propriety  of  adopt- 
ing fixed  schedules  for  the  coming  year,  or  of  submitting  the  whok 
matter  for  the  action  of  Congress. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL 
Wm.  H.  Aspinwall,  Esq., 

President  Pacific  Mail  Steamship  Company,  New  York,  N.  T 


Post  Office  Department, 

June  22,  1851 

8iR :  No  reply  having  been  received  to  the  letter  addressed  to  yos, 
under  date  of  the  18th  instant,  the  schedule  for  the  proposed  diaoge 
on  your  line  has  not  been  published. 

The  existing  arrangement  will  continue  until  further  order,  aod 
in  the  mean  time  the  department  will  consider  the  propriety  of  adopt- 
ing fixed  schedules  for  trie  coming  year,  or  of  submitting  the  vbulc 
matter  for  the  action  of  Congress. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL 

GeoboeLaw,  Esq., 

President  U.  8.  Mail  Steamship  Company ,  New  York,  N.  Y. 


Office  of  the  United  States  Mail  Steahship  Compact, 

New  York,  June  23,  1852. 

Sir  :  Mr.  Aspinwall  informs  me  this  morning  that  you  hesitate  to 
carry  out  the  arrangement  for  direct  lines  between  New  York  anJ 
Aspinwall,  and  New  Orleans  and  Aspinwall,  on  the  ground  that  so 
answer  had  been  received  on  the  22d  instant  to  the  letter  of  the  depart- 
ment of  the  18th. 
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Neither  Mr.  Law,  Mr.  Roberts,  or  myRelf  supposed  that  the  com- 
pletion of  the  arrangement  and  thepublicity  of  it  depended  upon  any 
farther  reply  ;  inasmuch  as  the  proposition  had  been  mutually  agreed 
upon,  the  schedule  of  running  sent  by  Mr.  Law  to  the  department,  and 
the  letter  of  the  department  of  the  18th  having  directed  that  the 
arrangement  go  into  effect  on  the  5th  of  July.  But  a  reply  was 
written  by  Mr.  Law  on  Monday,  the  21st,  (the  first  business  day  after 
the  letter  of  the  department  was  received  by  him,)  stating  the  deter- 
mination of  this  company  to  r^mply  with  the  arrangement,  and  to 
enter  upon  it  on  the  day  named  by  the  department.  The  letter  of  the 
department  having  been  sent  from  the  post  office  to  Mr.  Law's  house, 
he  did  not  receive  it  until  Saturday  evening,  too  late  for  the  mail  of 
that  day.  His  reply  ought  to  have  been  received  at  the  department 
on  the  morning  of  the  22d.  Lest  it  may  have  miscarried  altogether, 
I  take  the  liberty  to  enclose  a  copy  of  it. 

Understanding  the  arrangement  to  have  been  closed,  orders  were 
sent  out  by  the  Illinois  on  the  2 1st  to  Aspinwall  and  California,  with 
copies  of  the  new  schedule,  and  by  letter  and  telegraph  \o  New 
Orleans,  to  make  all  the  neces^iary  preparations,  and  announced  by 
advertisement  the  change  of  sailing  days.  Remote  agencies  elsewhere 
were  also  advised  of  the  change,  and  directed  to  give  immediate  and 
extended  publicity  of  it.  It  will  be  impossible  to  recall  these  direc- 
tions in  time  to  prevent  serious  embarrassment  and  difficulty,  and  it 
would  subject  us  also  to  loss  and  public  censure. 

We  have  not  pressed  this  arrangement  upon  the  department,  but 
have  been  willing  to  make  a  trial  of  it,  believing  it  to  be  for  the  public 
convenience  and  advantage,  not  holding  the  department  liable  for  the 
increased  service,  bnt  leaving  the  matter  to  the  future  decision  of 
Congress.  Meanwhile,  each  party  being  at  liberty  to  discontinue  it 
on  a  month's  notice.  Now  that  arrangement  is  made  and  announced, 
both  com])anie8  desire  to  carry  it  out ;  and  I  beg  leave  respectfully  to 
express  the  hope  that  the  instructions  given  by  the  department  for 
the  c<>mmencement  of  the  arrangement  on  the  5th  July  may  not  be 
recalled.  ^ 

I  tave  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

E.  CROSWELL. 

Hon.  N.  K.  Hall, 

Postmaster  General. 

P.  S.  Mr.  Law  would  have  written  had  he  been  at  the  office  to-day. 


New  York,  June  24,  1852. 
Sir  :  I  have  seen  Mr.  Law,  and  he  has  shown  me  the  copies  of  the 
letters  he  has  written  on  the  21st  and  23d  instants  in  reference  to  the 

Proposed  change  on  his  line.  It  seems  the  one  of  the  21st  should 
avc  been  received  at  the  department  before  I  left.  The  company  are 
now  quite  anxious  to  have  the  arrangement  go  into  effect  on  the  5th 
of  next  month  ;  and,  unless  they  hear  from  you  to-day  by  telegraph 
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before  their  steamer  sails,  they  will  not  revoke  the  instractions  whicb 
they  sent  out  by  the  steamer  of  the  21st. 

I  presume  the  matter  now  stands  where  the  Post  Office  and  Navy 
Departments  intended  it  should — that  is,  if  the  arrangement  is  carried 
out,  there  is  to  be  no  obligation  on  either  to  favor  an  application  for 
increased  allowance  from  any  quarter  whatever.  Messrs.  Law,  Rob- 
erts, and  Croswell  have  just  stated  to  me  that  this  is  their  understand- 
ing of  the  matter  ;  but,  if  found  to  work  well,  they  intend  to  briog 
the  subject  before  Congress  themselves ;  and^  if  allowed  sufficient  in- 
creased pay,  they  will  continue  the  arrangement ;  if  not,  they  will 
return  to  the  old  schedule. 

I  enclose  the  schedule  and  letter  sent  to  Mr.  Brady  by  the  companj; 
and  from  these  and  the  company's  letter  to  the  department  of  the 
23d  instant  the  schedule  I  prepared  may  be  perfected.  It  will  be 
seen  that  in  the  enclosed  the  times  of  arrival  at  Havana  are  state! 
and  these  it  may  be  well  to  insert  in  the  schedule  to  be  published. 

Notice  in  the  Washington  papers,  and  short  special  letters  to  tk 
postmasters  of  New  York,  Charleston,  Savannah,  and  New  Orleans, 
will,  I  presume,  be  all  that  is  necessary  to  be  done  in  order  to  ban 
the  arrangement  go  into  effect  on  the  6th  of  July  as  proposed. 

I  have  the  honor  to  be^  very  respectfully, 

HORATIO  KING. 

Hon.  N.  E.  Hall, 

Postnuuter  Oenerdl. 


Office  of  thb  U.  S.  Mail  Steamship  Ookpakt, 

New  York,  June  24,  1852. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  year  letter  d 
the  22d  instant^  in  which  you  advise  that  no  reply  having  been  r^ 
ceived  to  the  letter  addressed  by  the  department  to  me,  under  date  of 
the  18th  instant,  the  schediile  for  the  proposed  change  on  this  line 
has  not  been  published,  and  that  the  existing  arrangement  will  be 
continued  until  further  order. 

I  considered  the  arrangement  as  completed  under  the  schedule  ad- 
dressed by  me  to  the  department  on  the  16th  instant,  the  receipt  ai 
which  was  acknowledged  by  me  in  the  letter  from  the  department  of 
the  18th ;  and  I  did  not  suppose  that  any  reply  in  relation  to  the 
time  of  the  arrival  of  the  direct  steamers  at  New  York  and  New  Or- 
leans was  necessary  to  the  publication  of  the  schedule,  as  it  oould  of 
course  be  only  on  approximation.  Still,  a  reply  was  sent  the  first 
business  day  after  I  received  it — ^it  having  been  sent  to  my  residence 
in  the  course  of  Saturday,  the  19th — first  seen  by  me  on  that  evening, 
and  answered  on  Monday,  21st. 

Orders  having  been  sent  out  by  the  Illinois  on  the  2l8t  to  Aspin- 
wall  and  California  to  conform  to  the  new  schedule,  and  also  to  Nev 
Orleatis  and  other  agencies,  and  the  vessels  having  been  advertised,  and 
the  arrangements  made,  it  will  not  be  practicable  to  recall  them  until 
the  next  steamer  sails«  or  to  prevent  their  beginning  upon  the  new 
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schedule.     But,  if  the  department  desire  it,  I  will  send  out  instruc- 
tions by  the  earliest  steamer  countermanding  the  arrangement,  and 
ordering  a  return  to  the  former  schedule. 
I  have  the  honor  to  be.  very  respectfully,  your  obedient  servant, 

GEORGE  LAW,  President. 
lion.  N.  E.  Hall, 

Poaimasier  General. 


Post  Office  Dbpartuent, 
June  24,  1852. 

Sra:  I  have  received  your  letter  of  the  23d  instant  with  enclosure, 
and  have  this  day  ordered  the  adoption  of  the  schedule  proposed  for 
the  direct  line  between  New  York  and  Aspinwall,  and  New  Orleans 
and  Aspinwall,  and  the  line  between  New  York  and  New  Orleans  via 
Havana,  to  go  into  effect  on  the  5th  July  next. 

Notice  of  this  change  will  appear  to-morrow  in  the  papers  of  this 
city,  and  the  necessary  instructions  to  postmasters  be  issued  imme- 
diately. 

I  am,  very  respectfully,  your  obedient  servant, 

N.  K.  HALL. 
Wm.  H.  Aspinwall,  Esq., 

President  Papifio  Mail  Steamship  Company  ^  New  York. 


Post  Office  Department, 
June  24, 1852. 

Sir:  I  have  received  the  letter  of  Mr.  Croswell  of  the  23d  instant, 
and  also  yours  of  the  21st  instant. 

The  schedule  proposed  for  the  direct  line  between  New  York  and 
Aspinwall,  and  New  Orleans  and  Aspinwall,  and  the  line  between 
New  York  and  New  Orleans  via  Havana,  has  been  adopted,  to  go  into 
effect  on  the  5th  of  July  next. 

Notice  of  this  change  will  appear  to-morrow  in  the  papers  of  this 
city,  and  the  necessary  instructions  to  postmasters  issued  immediately. 
I  am.  respectfully,  your  obedient  servant, 

N.  K.  HALL. 
George  Law,  Esq. « 

President  If.  S.  Mail  Steamship  Campdny^  New  York. 


Pose  Office,  New  York,  Mardi  9,  1853. 
Sir  :  Permit  me  to  call  your  attention  to  the  enclosed  advertisement 
of  the  United  States  Pacific  Mail  Steamship  Companies,  and  to  ask  if 
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it  18  the  intention  of  the  department  to  order  the  making  up  of  maik 
for  California,  &c.,  by  the  steamers  of  the  13th  and  28th  of  eidi 
month,  in  addition  to  those  as  now  sent  on  the  5th  and  20th. 
Bespectfully,  your  obedient  seryant, 

WM.  V.  BRADY,  Posimariar. 
Hon.  James  Campbell, 

Postmaster  General^  Washington^  D.  O. 


Post  Ofpicb,  Neto  Torky  March  17,  1853. 
Sir:  In  connexion  with  the  above  advertisement,  permit  me  to  call 
your  attention  to  my  letter  of  the  9th  instant,  relative  to  the  oev 
arrangement  of  the  United  States  and  Pacific  Mail  Steamship  Com- 
panies. 

BespectfuUy,  yonr  obedient  servant, 

WM.  V.  BRADY,  Posfmasler. 
Hon.  James  CABiPBSLL, 

Postmaster  General,   Washington,  D.  O. 


Post  Office  Department, 

Mareh  25,  1853. 

Sir  :  On  report  of  the  postmaster  of  New  York  that  the  United  States 
Pacific  Mail  Steamship  Companies  have  advertised  to  put  on  an  addi- 
tional semi-monthly  line  of  steamers  between  New  York  and  San  Fran- 
cisco, via  Aspinwall  and  Panama,  and  it  appearing  from  such  adver- 
tisement that  they  intend  to  take  the  mail  also  by  these  additional  shipi, 
I  have  made  an  order,  conditional  upon  your  concurrence  therein, 
instructing  the  postmasters  of  New  York  and  San  Francisco  to  make 
up  and  forward  a  leiier  mail  by  said  steamers,  with  the  express  under- 
standing, however,  that  the  government  is  to  be  in  nowise  holdeo, 
either  directly  or  indirectly,  for  any  increased  expense  in  the  matter. 

If  you  concur  in  this  decision,  please  advise  the  two  companies  at 
your  earliest  convenience.  The  first  intermediate  steamer  is  adrer- 
tised  to  sail  from  New  York  on  the  28th  instant. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

PostmaUer  Oeneral. 

Hon.  Jambs  C.  Dobbin, 

Secretary  of  the  Navy. 


Post  Office  Dspabtkent,  March  25,  1853. 

Sir:  Your  respective  letters  of  the  9th  and  17th  instant,  reporting 
that  the  United  States  and  Pacific  Mail  Steamship  Companies  have  ad- 
vertised to  put  on  an  additional  line  of  semi-monthly  steamers  between 
New  York  and  San  Francisco,  via  Aspinwall  and  Panama^  and  asking 
if  you  shall  send  a  mail  bv  them,  has  been  received. 
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In  answeri  I  have  to  Bay,  that,  the  Secretary  of  the  Navy  oonoar^ 
ring,  you  will  make  up  and  forward  a  letter  maU  only  by  said  steamerSi 
provided  the  contractors  will  carry  the  same,  with  the  exprefis  under- 
standing that  the  government  is  to  be  in  nowise  holden,  either 
directly  or  indirectly,  for  any  increased  expense  in  the  matter.  It 
appears  by  their  advertisement  that  they  intend  to  take  the  mail 
weekly. 

No  mail  agent  will  be  appointed  to  take  charge  of  the  mail  by  the 
intermediate  steamers. 

I  am,  sir^  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Poeimaster  Oeneral. 

Wm.  V.  Brady,  Esq., 

Poatmasier,  New  York. 


Post  Office  Department, 

March  25,  1853. 
Sir  :  On  report  of  the  postmaster  at  New  York  that  the  contractors 
on  the  New  York  and  San  Francisco  {nail  line  have  advertised  to  put 
on  an  additional  semi-monthly  line  of  steamers  between  New  York 
and  San  Francisco,  via  Aspinwall  and  Panama,  and  it  appearing  from 
such  advertisement  that  they  intend  to  take  the  mail  also  by  these 
additional  steamers,  he  is  instructed  to  make  up  and  send  a  letter  maU 
only  by  such  ships,  with  the  express  understanding,  however,  that  the 
government  is  to  be  in  nowise  holden,  either  directly  or  indirectly,  for 
any  increased  expense  in  the  matter. 

The  first  intermediate  steamer  is  advertised  to  sail  from  New  York 
on  the  28th  instant.    If  the  contractors  consent  to  carry  on  these 
terms,  any  letter  mails  for  the  Pacific,  despatched  by  you  to  New 
York,  will  be  duly  forwarded. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  Oeneral. 
Geo.  W.  Gordon,  Esq., 

Postmaster  Boston^  Mass. 


Post  Office  Department, 

March  25,  1853. 
Sir:  The  United  States  and  Pacific  Mail  Steamship  Companies 
having  advertised  to  put  on  an  additional  line  of  semi-monthly  steam- 
ers between  New  York  and  San  Francisco,  via  Aspinwall  and  Panama, 
you  are  hereby  authorized  to  make  up,  and  forward  by  said  steamers* 
a  letter  mail  onlyy  provided  the  contractors  will  carry  the  same  with 
the  express  understanding  that  the  government  is  to  be  in  nowise 
holden,  either  directly  or  indirectly,  for  any  increased  expense  in  the 
matter. 
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It  is  not  intended  to  have  mail  agents  appointed  to  take  charge  of 
those  intermediate  mails. 
I  am,  sir,  very  respectfallj,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General, 
FosTMAffrsR,  San  Francisco,  Col. 


Post  Officb  DEPARTMsiiT, 

March  25,  18S3. 

Bin :  On  report  of  the  postmaster  of  New  York  that  the  United 
States  and  Pacific  Mail  Steamship  Companies  have  advertised  to  pm 
on  an  additional  semi-monthly  line  of  steamers  between  New  York  aixi 
San  Francisco,  via  Aspinwall  and  Panama,  and  it  appearing  fros 
such  advertisement  that  they  intend  to  take  the  mail  also  by  these  ad- 
ditional ships,  I  have  made  an  order,  conditional  upon  the  concurrpDOf 
of  the  Secretary  of  the  Navy,  injstrudting  the  postmasters  of  New  Yurk 
and  San  Francisco  to  make  up,  and  forward  by  such  interroediak 
steamers,  a  letter  mail  onlj/j  with  the  express  understanding,  howertr. 
that  the  government  is  to  be  in  nowise  holden,  either  directly  or  ift- 
directly,  for  any  increased  expense  in  the  matter. 

The  Secretary  of  the  Navy  has  been  requested  to  communicate  u 
you  his  decision  on  the  subiect. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General 

Georgb  Law,  Esq., 

President  U.  8.  M.  S.  S.  Co.,  N.  T. 


Post  Officb  Dbpartrbkt, 

March  25,  18S3. 

Sib  :  On  report  of  the  postmaster  of  New  York  that  the  Unitr: 
States  and  Pacific  Mail  Steamship  Companies  have  advertised  tope: 
on  an  additional  semi-monthly  line  of  steamers  between  New  Yi:i^ 
and  San  Francisco,  via  Aspinwall  and  Panama,  and  it  appearing  free 
such  advertisement  that  they  intend  to  take  the  mail  also  by  these  ad- 
ditional ships,  I  have  made  an  order,  conditional  upon  the  concurreoce 
of  the  Secretary  of  the  Navy,  instructing  the  postmasters  of  New  Yirt 
and  San  Francisco  to  make  up,  and  forward  by  such  intermedial 
steamers,  a  letter  mail  only^  with  the  express  understanding,  however, 
that  the  government  is  to  be  in  nowise  holden,  either  directly  or  ini- 
rectly,  for  any  increased  expense  in  the  matter. 

The  Secretary  of  the  Navy  has  been  requested  to  commanicatet. 
you  his  decision  on  the  subject. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Poatmaster  General. 

William  H.  Aspinwall,  Esq., 

President  P.  M.  S.  S.  Co.,  N.  T.  n^^^]^ 
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Post  Office  Department,  March  26, 1853. 

Sir  :  On  report  of  the  postmaster  of  New  York,  that  the  United 
States  and  Pacific  Mail  Steamship  Companies  have  advertized  to  put 
on  an  additional  semi-monthly  line  of  steamers  between  New  York 
and  San  Francisco,  via  Aspinwall  and  Panama ;  and  it  appearing 
from  such  advertisement  that  they  intend  to  take  the  mail  also  by 
tbese  additional  steamers,  he  is  instructed  to  make  up  and  forward  by 
Buch  ships  a  letter  mail  only,  with  the  express  understanding,  how- 
ever, that  the  government  is  to  be  in  nowise  holden,  either  directly 
or  indirectly,  for  any  increased  expense  in  the  matter. 

A  despatch  of  the  mail  by  the  intermediate  steamers,  as  above  con- 
templated, will  have  the  effect,  of  course,  to  lessen  the  bulk  of  the 
mail  matter  sent  on  the  regular  schedule  days  under  the  contracts ; 
and  if  the  steamship  contractors  shall  take  the  mail  by  the  additional 
steamers,  you  will  be  pleased  to  see  that  it  is  duly  conveyed  across  the 
iBthmus  at  the  price  paid  your  company  for  this  part  of  the  service. 
It  is  not  intended  to  appoint  agents  to  take  charge  of  the  mail  by  the 
intermediate  steamers. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General. 

William  C.  Young,  Esq., 

President  Panama  Railroad  Company y  New  York. 


Navy  Department,  March  26,  1853. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  yesterday's  date,  in  relation  to  an  advertisement  of  the 
United  States  and  Pacific  Mail  Steamship  Companies*  to  put  on  an  ad- 
ditional semi-monthly  line  of  steamers  between  New  York  and  San 
Francisco,  via  Aspinwall  and  Panama,  and  to  inform  you  of  the  con- 
currence of  this  Department  in  the  order  issued  by  the  Postmaster 
General  instructing  the  postmasters  of  New  York  and  San  Francisco 
to  make  up  and  forward  a  letter  mail  by  said  steamers,  of  which  the 
comimnies  will  be  informed. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant. 

J.  C.  DOBBIN. 

Hon.  James  Campbell, 

Postmaster  General. 


Post  Office  New  York,  3}  p.  m., 

March  26  1853. 
Sir:  Upon  the  receipt  of  your  favor  of  the  25th  instant,  I  wrote  to 
Mr.  Boberts,  agent  of  the  line,  asking  him  to  advise  me  whether  the 
company  would  take  a  mail  subject  to  the  conditions  referred  to  in 
your  letter^  which  I  enclosed  to  him. 
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I  herewith  send  you  his  reply  to  that  note,  and  unless  otherwise  in- 
structed hy  the  department^  I  shall  not  send  any  mail  on  Monday. 

If  you  will  permit  me,  I  would  sdggest  (provided  arrangements  are 
entered  into  with  the  company  for  the  transit  of  the  mails  by  the  ad* 
ditional  steamers)  that  that  portion  of  your  letter  referring  to  "a 
ItUer  mail  onhfy*  he  so  modified  as  to  permit  newspapers  to  be  sent 
The  exclusion  of  the  press  in  the  proposed  arrangements  would  se- 
riously affect  their  interests  and  array  them  against  the  department 
BespectfuUy,  your  obedient  servant, 

WM.  V.  BRADY, 
Postoiotler. 
Hon.  Jas.  Campbbll, 

PoaimoHer  General,  Washinglon,  D.  G. 


U.  8.  Mail  Stkamship  Oompant, 

New  York,  March  26, 1853. 

Dear  Sir  :  Mr.  Law  and  Mr.  Croswell  are  both  out  of  town,  and, 
without  consulting  them^  I  do  not  feel  willing  to  reply  fully  to  your 
letter,  and  that  of  the  Postmaster  General.  I  will,  however,  oonsak 
them  upon  the  subject  at  the  earliest  opportunity.  In  the  mean  time, 
if  you  desire  to  send  a  mail  by  the  Crescent  City  on  Monday,  we  are 
prepared  to  take  it.   . 

Yours,  very  truly, 

M.  0.  ROBERTS. 
Wm.  V.  Bradt,  Esq.,  Poaimaster. 


Post  OvnoB,  New  York,  March  28, 1853. 

Sir  :  Enclosed  I  hand  you  two  letters  received  this  day  between  12ai. 
and  1  p.  m. 

One  of  them  is  from  the  agent  of  the  United  States  Mail  Steamship 
Company,  and  the  other  from  the  vice-president  of  Pacific  Mail  Sleaa- 
ship  Company. 

I  also  enclose  you  copies  of  my  replies  to  those  letters.     Tlio  m>- 
tioes  were  received  at  so  late  an  hour  (the  steamer  sailing  at  2  p.  m.) 
that  I  could  give  no  public  notice  of  the  arrangement. 
Respectfully,  your  obedient  servant, 

WM.  y.  BRADY,  JPostoMtater. 
Hon.  Jas.  Campbell, 

Poatmaster  General,  Washington,  D.  C. 


U.  S.  Mail  SiBAXsniP  Oompany, 

New  Twk,  March  28,  1853. 
Dear  Sir:  We  have  received  a  letter  this  morning  from  the  Secre- 
tary of  the  Navy,  in  relation  to  sending  a  mail  by  the  steamen  wUeh 
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we  are  putting  oa  to  the  New  York  and  Aspinwall  line,  in  addition  to 
those  we  have  heretofore  run  upon  that  route,  and  I  beg  to  inform  you 
that  this  company  cannot  acquiesce  in  the  position  taken  by  the  Post 
Office  and  Navy  Departments  in  the  matter  ;  but  as  there  is  not  time 
for  us  to  give  our  views  in  full  on  this  subject  without  missing  the 
mails  that  would  go  by  the  steamer  Crescent  City  to  day,  and  feeling 
anxious  to  accommodate  the  public  and  the  departments,  we  have  con- 
cluded to  take  a  mail  to-day,  without  making  any  charge,  if  you  de- 
sire to  send  one,  and  write  our  views  on  the  subject  to  the  departments 
hereafter. 

Very  respectfully,  your  obedient  servant, 

M.  0.  ROBERTS,  Jgent. 
Hon.  Wm.  V.  Bradt,  Postmaster. 

P.  S. — ^The  company's  cart  will  call  for  the  mail  at  the  usual  hoar 


Pacific  Mail  Steamship  Company, 

New  York,  March  28, 1853. 
Sir:  This  company  is  prepared  to  take  from  Panama  any  mails  the 

{government  may  desire,  on  their  intermediate  steamer  from  that  port, 
caving  about  the  10th  April,  on  the  conditions  expressed  in  the  roBt- 
master  Generars  letter  to  them,  dated  25th  March,  1853. 
I  am,  very  respectfully,  yours, 

SAM'L  W.  COMSTOCK, 

Vice  Preddent. 
Wm.  V.  Bradt,  Esq., 

Pastmaater^  New  York. 


Post  Officb,  New  Mork,  March  28,  1853. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  favor  of  this  a.  m., 
relative  to  California  mail  steamers,  and  the  transit  of  an  additional 
mail,  and  to  advise  you  that  I  have  this  day  sent,  per  United  States 
mail  steamer  *'  Crescent  City,"  a  letter  mail  subject  to  the  conditioni 
referred  to  in  your  letter. 

WM.  V.  BRADY,  Postmaster. 
Sam'L  W.  COMSTOCK,  Esq., 

Vice  President f  (£c..  Pacific  Mail  Steamship  Co. 


Post  Ofpicb,  Nbw  York, 

March  28,  1853. 

DrarSir:  Your  favor  of  this  a.  m.  was  received  at  ten  minutes 
before  one  p.  m. 
In  answer,  I  have  to  advise  you  that  I  shall  make  up  and  send,  per 
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''Cresoent  City/'  this  day,  a  letter  mail  for  CaliforDia,  under  ihe 
oonditions  that  ''the  government  is  to  he  in  Dowise  holdea,  either 
directly  or  indirectly ,  for  any  increased  expense  in  the  matter." 

WM.  V  BRADY,  Poitnuuier. 
M.  0.  iloBBRTS,  Esq., 

Agent,  dec.,  U.  8.  M.  8.  Co. 


Paopio  Mail  Strahsuip  Coxpant, 

New  York,  March  28,  1853. 
8iE :  I  had  the  honor  to  receive  on  Saturday  your  letter  of  the  25th 
instant,  and  I  have  to  day  received  a  letter  of  the  same  tenor  from  the 
Navy  Department. 

The  Pacific  Mail  Steamship  Company  assents  to  the  arrangement 
directed  hy  you  of  transporting  mails  on  the  intermediate  steamers 
hetween  Panama  and  San  Francisco,  and  San  Francisco  and  Panaroi, 
connecting  with  the  steamers  of  the  United  States  Mail  Steamship 
Company  hence  on  the  13th  and  2Sth  of  each  month,  with  the  nnder- 
standing  that  your  order  does  not  bind  the  department  for  any  other 
compensation  than  is  stipulated  in  our  existing  contracts,  and  that 
no  extra  allowance  shall  he  considered  as  due  unless  sanctioned  bj 
Congress. 

Tne  present  arrangement  of  running  boats  weekly  is  cxperimentAl, 
in  the  belief  that  the  public  requires  additional  service  ;  and  if  discoo- 
tinned,  due  notice  will  be  given  to  the  department  of  such  intended 
discontinuance. 

With  high  respect,  sir,  I  am,  your  obedient  servant, 

SAM'L  W.  COMSTOCK, 

Vice-Preatdeid. 
Hon.  James  CAMPBEiiL, 

Poatmaater  Oenercd. 


Post  Office  Dbpa&bxent, 

March  29,  1853. 

Sir:  Your  letter  of  the  26th  is  received.  In  reply,  I  have  to  state 
that,  as  the  order  for  the  additional  service  on  the  New  York  and 
San  Francisco  mail  line  was  made  expressly  on  the  oonditton  that 
the  government  is  thereby  to  be  subject  to  no  increased  expense,  ami 
as  newspapers  are  by  law  permitted  'to  be  sent  outside  of  the  mail,  it 
was  thought  advisable  to  offer  for  conveyance  by  the  additional 
steamers  a  letter  mail  only.  On  further  consideration,  liowerer,  I 
have  modified  the  order  so  far  as  to  authorize  the  sending,  on  the 
terms  therein  stated,  of  the  newspaper  as  well  as  the  letter  mails  bj 
the  steamers  in  question. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  GeneraL 

Wm.  V.  Brady,  Esq., 

Postmaster,  New  Torh. 
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Post  Officb  DsPARTifSNTy 

March  29,  1853. 
Sir  :  I  have  the  honor  to  inform  you  that,  on  farther  consideration , 
I  have  concluded  to  modify  the  order  of  the  25th  instant,  referred  to 
in  my  letter  to  you  of  that  date,  so  far  as  to  authorize  the  sending  of 
the  newspaper  as  well  as  the  letter  mail  by  the  additional  semi-monthly 
steamers  on  the  New  York  and  San  Francisco  mail  line,  the  condition 
of  the  order  being  unchanged.  It  you  concur,  please  to  advise  the 
contractor. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  OenercH. 
Hon.  J*  C.  Dobbin, 

Secretary  of  the  Navy. 


Post  Office  Department, 

March  29,  1853. 

Sir:  Referring  to  my  letter  of  the  25th  instant,  I  have  to  state  that, 
on  further  consideration,  I  have  modified  the  order  of  that  date  so  far 
as  to  authorize  the  sending  of  the  newspaper  as  well  as  the  letter  mail 
by  the  additional  semi-monthly  steamers  on  the  New  York  and  San 
Francisco  mail  line,  the  condition  of  the  order,  of  course,  being  un- 
changed. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General. 
Gboroe  Law,  Esq., 

President  U.  8.  Mail  Steamship  Company ^  New  York. 

[Same  to  William  H.  Aspinwall,  esq.,  president,  &c.,  and  to  post- 
master of  San  Francbco.] 


Post  Office  Department, 

March  29,  1853. 

Sir  :  Referring  to  my  letter  of  the  25th  instant,  I  have  to  state  that, 
on  further  consideration,  I  have  modified  the  order  of  that  date  so  far 
as  to  authorize  the  sending  of  the  newspaper  as  well  as  the  letter 
mail  by  the  additional  semi-monthly  steamers  on  the  New  York  and 
San  Francisco  mail  line,  the  condition  of  the  order,  of  course,  being 
unchanged.  You  will  be  pleased,  therefore,  to  see  that  these  mails 
are  duly  transported  across  the  isthmus  at  the  price  paid  your  com- 
pany for  this  part  of  the  service. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  Oeneral, 
W.  C.  Young,  Esq., 

President  Panama  B.  B.  Company ^  Neto  York. 
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Navy  Depa&imbnt, 

March  31,  1853. 
Sir:  I  have  the  honor  to  acknpwledge  the  receipt  of  yoar  oommii- 
nication  of  the  29th  instant  of  your  conclusion,  on  farther  ODDsider*- 
tion,  to  modify  the  order  of  the  25th  instant,  referred  to  in  your  letter 
to  this  department  of  the  25th  instant,  so  far  as  to  authorize  the 
sending  of  the  newspaper  as  well  as  the  letter  mail  by  the  additional 
semi-monthly  steamers  on  the  New  York  and  San  Francisco  mail 
line,  the  condition  of  the  order  being  unchanged,  and  to  inform  ycm 
of  the  concurrence  of  this  department,  and  that  the  contractors  will 
be  so  advised. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  C-  DOBBIN. 
Hon.  Jambb  Campbell, 

Postmaster  Oeneral. 


Post  Office  Department, 

jlpra  1,  1853. 

Sir  :  I  am  in  the  receipt  of  your  letter  of  the  28th  ultimo,  by  which 
I  am  advised  that  *Hhe  Pacific  Mail  Steamship  Company  assents  to 
the  arrangement  directed  by  you  [me]  of  transporting  mails  in  the 
intermediate  steamers  between  Panama  and  San  Francisco,  and  San 
Francisco  and  Panama,  connecting  with  the  steamers  of  the  United 
States  Mail  Steamship  Company  hence  on  the  13th  and  28th  of  each 
month,  with  the  understanding  that  your  [my]  order  does  not  bind 
the  department  for  any  other  compensation  than  is  stipulated  in  our 
existing  contracts,  and  that  no  allowance  shall  be  considered  as  doc 
unless  sanctioned  by  Congress." 

In  reply,  I  have  to  inform  you  that  the  position  of  the  department 
on  this  subject  is  precisely  this: 

1.  I  do  not  ask  nor  require  you  to  carry  any  mail  by  the  interme- 
diate semi-monthly  steamers  which  you  propose  to  run  on  your  line; 
but  as  you  have,  it  appears,  thought  it  for  your  interest,  indepen- 
dently of  the  mails,  to  put  on  these  additional  steamers,  I  have  con- 
sidered it  my  duty  to  oner  you  the  mail  on  the  conditions  mentioned 
in  my  letter  to  Mr.  Aspinwall  of  the  25th  ultimo. 

2.  In  thus  offering  you  the  mail,  it  must  be  distinctly  understood 
that  this  department  neither  consents  to  ineur  any  increased  exp^iae 
in  the  matter,  nor  agrees,  either  directly  or  impliedly,  in  reoogniziDg  in 
any  manner,  any  claim  for  extra  compensation  for  any  service  yonr 
company  may  perform  under  the  order  of  the  25th,  modified  by  the 
further  order  of  the  29th  ultimo. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Pcalmastcr  GtneroL 
Samuel  W.  Comstock,  Esq., 

Vice  President  Matt  Steamship  Company  ^  Nets  York. 
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Tost  Office,  New  York^  April  6,  1853. 

Sib  :  Have  any  arrangements  been  made  by  the  department  with 
the  contractors  on  the  route  between  New  York  and  tian  Francisco, 
relative  to  the  transit  of  a  mail  on  the  additional  trips  advertised  by 
the  company  ? 

As  inquiries  are  daily  made  at  this  o£Sce  upon  the  subject,  will 
you  please  advise  me  in  the  matter. 

Respectfully,  your  obedient  servant, 

WILLIAM  V.  BRADY,  Postmaster. 
Hon.  Jambb  Campbell, 

Postmaster  Oeneralf  Washingtanj  V.  O. 


Post  Office  Dbpabtmbnt,  AprU  8,  1853. 

Sib  :  In  answer  to  your  note  of  the  6th  instant,  I  have  to  inform 
you  that  the  terms  on  which  the  mails  are  offered  to  be  conveyed  on 
the  intermediate  steamers  between  New  York  and  San  Francisco 
have  been  clearly  stated  to  the  contractors ;  and  it  is  for  the  con- 
tractors themselves  to  determine  whether  they  will  take  them  or  not. 
I  am,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General. 
PosiMASTEB,  New  Tork. 


Post  Office,  New  York^  AprU  13, 1853. 

Sib  :  Upon  the  receipt  of  your  letter  of  the  8th  instant,  relative  to 
mails  for  California,  per  intermediate  steamers,  I  wrote  to  Howland 
and  Aspinwall,  and  directed  a  letter  to  be  written  to  M.  0.  Roberts, 
esq.,  and  herewith  hand  you  their  reply  to  these  communications. 

1  have,  therefore,  made  up  and  sent,  per  ^*  El  Dorado/'  this  day, 
a  mail  for  that  route. 

Respectfully,  your  obedient  servant, 

WILLIAM  V.  BRADY,  Postmaster. 
Hon.  James  Campbell, 

Postmaster  General^  Washington^  D.  C. 


UNrnsD  States  Mail  Steamship  Compant, 

New  York,  April  8,  1853. 

8ib:  We  are  prepared  to  take  the  mails  by  the  intermediate 
steamers  in  the  manner  they  were  sent  on  the  28th  ult.,  with  or 
without  newspapers,  until  the  matter  can  be  definitely  arranged  by 
the  department. 

Mr.  Law  is  now  in  Washington,  and  will,  no  doubt,  confer  with 
the  Postmaster  General  on  the  subject. 

Very  respectfully,  your  obedient  servant, 

M.  0.  ROBERTS,  Agent. 
Oborgb  W.  Jenkins,  Esq.,  Secretary. 
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United  States  Mail  STEAiisnip  Compart, 

New  Tark,  April  27,  1853. 
Sir:  Upon  an  cxaminatioa  of  the  steamship  Crescent  Cttj  on  the 
dry  dock,  on  her  recent  return  io  port,  we  find  that  greater  injury  had 
been  done  to  her  keel  than  we  had  supposed,  and  that  she  cannot  be 
got  in  readiness  for  her  next  voyage  before  Saturday,  the  30th  instant 
She  will  sail  on  that  day  at  2  o'clock  p.  m. 

This  detention,  however,  will  not  prevent  her  regular  connexioo 
with  the  weekly  line  from  f^anama,  nor  delay  the  intermediate  mail, 
should  it  be  sent  forward  by  the  Crescent  City. 

I  have  the  honor  to  be  your  obedient  servant, 

M.  O,  ROBERTS. 
Hon.  James  Campbell, 

Postmaster  General. 


Post  Office  Department,  April  28,  1853. 

Sir  :  Tour  letter  of  the  27th  instant,  reporting  that  the  Crescent 
City  cannot  be  got  in  readiness  for  her  next  voyage  before  Satardaj, 
the  30th  instant,  is  received. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  GeneraL 
M.  O.  Roberts,  Esq., 

Agent  Unittd  States  Mail  Steamship  Company ^  New  York, 


Post  Office,  Neto  York,  April,  28,  1853. 
Sir  :  The  Cresent  City,  intermediate  steamer  for  California,  adver- 
tised for  to-day,  will  not  sail  until  the  30th  instant,  at  2  o'clock  p.  m. 
In  the  event  of  my  making  up  a  mail  by  her  for  California,  it  was 
necessary  that  I  should  know  from  the  contractors  whether  the  mails 
would  be  transmitted  upon  the  same  terms  as  were  those  of  the  SSlh 
March  ultimo,  and  13th  April  instant. 

I  therefore  wrote  to  Mr.  Roberts  and  Howland  &  Aspinwall,  and 
herewith  hand  you  copies  of  tbose  letters,  as  also  their  replies  thereto. 
Prom  the  tenor  of  the  letters  from  Mr.  Roberts,  I  shall  not  feel  au- 
thorized to  make  up  and  send  a  mail  by  the  Crescent  City  on  the  30th 
instant,  oinless  otherwise  instructed  by  the  department.  Have  the 
kindness  to  advise  me  by  tclejjraph  to-morrow,  (29th,)  as  also  more 
fully  by  letter,  per  mail  from  Washington  to-morrow  evening. 
Respectfully,  your  obedient  servant, 

WM.  V.  BRADY,  Posimmter. 
Hon.  James  Campbell, 

Postmaster  General,  Washington^  D.  C7. 
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Po3T  Office,  New  York,  April  23,  1853. 
BiR :  The  Crescent  City  being  advertised  for  the  28th  instant,  will 
J0I1  i>1eaf>-e  advise  me  whether  you  will  take  the  GaliPornia  mails  from 
this  ofRco  upon  the  same  terms  and  conditions  as  were  those  of  the 
28th  March  ultimo,  and  the  13th  April  instant. 

W.  V.  BRADY,  Postmaster, 
Per  G.  W.  JENKINS,  Secretary. 
M.  0.  BOBBRTS,  Esq., 

Agent  United  States  Mail  Steamship  Company. 


United  States  Mail  Steamship  Company, 

New  York,  April  25,  1853. 
Sir:  Tour  letter  of  the  23d  instant  was  received  this  morning. 
This  company  is  prepared  to  take  the  California  mails  by  the  inter- 
mediate steamers,  upon  the  same  terms  and  conditions  as  it  has  taken, 
with   the  concurrence  of  the  department,  the  direct  mails  between 
this  city  and  Aspinwall. 

Very  respectfully,  your  obedient  servant, 

M.  0.  ROBERTS,  Agent. 
Hon.  Wm.  V.  Brady. 


Post  Office,  New  York,  April  26,  1853. 
Dbar  Sir  :  I  am  in  receipt  of  your  favor  of  the  25th  instant,  but  as 
it  is  not  a  direct  answer  to  my  letter  of  the  23d  instant,  and  as  your 
letters  to  me  are  sent  to  the  department,  being  part  of  my  official 
report  of  mails  sent  for  California,  will  you  have  the  kindness  to 
advise  mo  ^vhether  the  United  States  mails  will  be  taken  by  the  Cres- 
cent City  on  the  28th  instant  upon  the  same  terms  and  conditions  as 
were  those  of  the  28th  March  ultimo,  and  the  13th  April  instant? 

WM.  V.  BRADY,  Postmaster. 
M.  0.  RoBBRTS,  Esq., 

Agent,  dc.,  United  Stales  Mail  Steamship  Company. 


Unftbd  Statbs  Mail  Steamship  Company, 
New  York,  AprU  27,  1853. 
Sir:  I  received  this  morning  your  letter  of  yesterday.  We  are 
prepared  to  take  the  United  States  mails  by  the  intermediate 
steamers  of  the  13th  and  28th  of  each  month  upon  the  t«rms  and 
conditions  they  are  taken  by  the  direct  steamers  of  the  5th  and  20th 
of  each  month.     These  terms  are  known  to  the  Post  Office  Depart* 
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ment,  and  were  understood  by  this  company,  is  the  verbal  cxplaoa* 
tion  had  at  the  department  prior  to  the  sailing  of  the  steamer  of  tho 
28th  March,  to  be  substantially  the  same  as  those  agreed  upon  ibr  the 
6th  and  20th. 

I  am,  very  respectfully,  your  obedient  servant, 

M.  O.  ROBERTS. 
Hon.  Wm.  V.  Bradt,  Posimaater^  dec. 


UKmsD  States  Mail  Steamship  Oompaht, 
New  York,  April  27,  1853. 
Dear  Sir:  I  intended  saying  to  you  in  the  letter  aooompanying 
this,  in  relation  to  the  mails,  that  owing  to  the  unavoidable  detention 
of  the  Crescent  City  at  her  dry-dock,  that  steamer  will  not  sail  until 
Saturday  next,  at  2  p.  m.  This  detention,  however,  will  not  prevent 
her  from  making  the  connexion  with  the  weekly  steamer  from  Panama, 
nor  delay  sending  forward  the  mails  as  usual. 

Very  respectfully,  your  obedient  servant, 

M.  O.  ROBERTS. 
Hon.  Wm.  V.  Bradt,  Postmaster ,  dhc. 


United  States  Mail  Stbamship  Oompakt, 
New  York,  April  30,  1853, 
Sir:  We  shall  send  our  cart  for  the  mails  to  be  sent  by  the  Creaoenl 
City  to-day,  and  will  carry  them  upon  the  same  terms  and  oonditioas 
as  were  those  of  the  28th  March  and  13th  instant.     We  do  this  to 
accommodate  the  public,  and  to  prevent  disappointment  on  their  part, 
until  we  can  communicate  further  with  the  department. 
Very  respectfully,  yours,  &c., 


Hon.  Wm.  V.  Bradt,  Postmaster,  ike. 


M.  0.  ROBERTS. 


Post  Office  Department,  April  29,  1853. 

Sir:  Your  respective  letters  of  the  25th  and  27th  instant  to  the 
postmaster  at  New  York,  in  reference  to  mail  by  the  intermediate  line 
of  steamers  for  San  Francisco,  has  been  transmitted  by  him  to  this 
office. 

You  remark  that  the  terms  on  which  you  are  willing  to  convey  mail 
by  the  intermediate  line  of  steamers  to  San  Francisco  "are  known  to 
the  Post  Office  Department,  and  were  understood  by  this  [j^ur]  com- 
pany, in  the  verbal  explanations  had  at  the  department  prior  to  the 
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sailing  of  the  steamer  of  the  25th  March,  to  be  Bubstantially  the  same 
as  those  agreed  upon  for  the  5th  and  20th." 

That  there  may  be  no  misunderstanding  in  this  matter,  I  embrace 
occasion  to  say  that  the  position  of  the  department  on  this  subject  is 
precisely  this : 

1st.  I  do  not  ask  nor  require  you  to  carry  any  mail  by  the  interme- 
diate semi-monthly  steamers  which  you  propose  to  run  on  your  line ; 
but  as  you  have,  it  appears^  thought  it  for  your  interest,  independ- 
ently of  the  mails,  to  put  on  these  additional  steamers,  I  have  con- 
sidered it  my  duty  to  offer  you  the  mail  on  the  conditions  mentioned 
in  my  letter  to  Mr.  Law  of  the  25th  ultimo. 

2d.  In  thus  offering  you  the  mail,  it  must  be  distinctly  understood 
that  this  department  neither  consents  to  incur  any  increased  expense 
in  the  matter,  nor  agrees,  either  directly  or  impliedly,  in  recognizing, 
in  any  manner,  any  claim  for  extra  compensation  for  any  service  your 
company  may  perform  under  the  order  of  the  25th,  modified  by  the 
further  order  of  the  29th  ultimo. 

The  Pacific  Mail  Steamship  Company  have  agreed  unconditionally 
to  these  terms. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  OenercH. 

M.  0.  BoBERTS,  Esq., 

Agent  27.  8.  Mail  Steamship  Company  y  N,  T. 


Post  Office,  New  York, 

May  7,  1853. 

The  ''El  Dorado"  is  advertised  as  the  intermediate  steamer  for 
the  13th  May  instant. 

Will  you  please  advise  me  whether  I  shall  make  up  and  send  by 
her  a  mail,  under  the  correspondence  that  has  already  passed  between 
this  office  and  the  contractors  on  that  route  ;  or  is  it  advisable  that 
the  same  course  should  be  adopted  with  regard  to  the  proposed  mail 
per  ''El  Dorado,"  as  in  the  case  of  the  intermediate  steamers  of  the 
13th  and  28th  April,  and  the  28th  March? 

An  early  anstver  will  oblige  your  obedient  servant, 

ISAAC  V.  FOWLER,  Postmaster. 
Per  G.  W.  JENKINS,  Secretary. 
Hon.  Jambs  Campbell, 

Postmaster  General,  Washington,  D.  O. 


Post  Office  Department, 

May  9,  1853. 

Sir  .  In  answer  to  your  letter  of  the  7th  instant,  I  have  to  say  that 
the  contractors  on  the  New  York  and  Aspinwall  line  have  been  given 
to  understand  distinctly  on  what  terms  the  mail  for  the  intermediate 
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steamers  will  bo  offered  to  them  for  coareyanee,  and,  if  they  take  it, 
it  will  be  of  course  only  on  these  terms.  Yon  will  continae  to  mike 
up  and  have  the  mail  in  readiness  for  the  contractors  shoald  thej  call 
for  it. 

I  am,  sir,  very  respectfully,  your  obedient  f^ervant, 

JAMES  CAMPBELL, 

JPoslmader  GeMerd. 
Isaac  Y.  Fowler,  Esq., 

Poatmaaier^  New  York. 


Pacific  Mail  Steamship  Compakt, 

New  For*,  ^/>n/ 11, 1853. 

Sir  :  In  answer  to  yonr  letter  of  this  date,  addressed  to  ''Howland 
&  Aspinwall,"  I  am  instructed  to  advise  you  that  this  company  will 
take  from  Panama  any  mails  which  you  may  despatch  in  the  G 
Dorado  on  the  13th  instant,  on  the  conditions  named  in  letters  re- 
ceived by  it  from  the  Post  Office  Department  up  to  this  date. 
Yery  respectfully,  your  obedient  servant, 

WM.  H.  DAYIDGE,  Seartlan' 
William  Y.  Brady,  Esq.,  Postmaaler. 


Vost  Office,  New  York, 
April  23, 1833. 

OEirrLBMBJf :  In  the  event  of  a  mail  for  California  being  sent  from 
this  office  per  ''Crescent  City"  on  the  28th  instant,  will  yoopleaie 
advise  me  whether  the  mails  will  be  forwarded  by  your  steamers  oc 
the  Pacific  upon  the  same  terms  and  conditions  as  were  those  by  the 
steamers  from  this  port  on  the  28th  March  ultimo,  and  13th  Aprii 
instant. 

WM.  Y.  BRADY,  PodmaMer, 
Per  G.  Wi  JENKINS,  Secretary. 
Messrs.  Howland  &  Aspinwall, 

Agents  Mail  Steamship  Company. 


Pacific  Mail  Stbamship  Ooxpant, 

New  York,  April  25, 1851 
Sir  :  In  answer  to  your  communication  of  the  23d  instant,  I  ktn 
to  inform  you  that  the  mails  you  may  forward  by  the  Cresoeot  CitJ 
on  the  28th  instant  will  be  taken  from  Panama  on  the  samecooditioiu 
as  those  forwarded  by  you  on  the  13th  instant. 

Respectfully,  vour  obedient  servant, 

*WM.  H.  aspinwall,  Presidad. 
Hon.  W.  Y.  Bradt, 

Postmaster,  New  York. 
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United  States  Mail  Steamship  Company, 

Neu)  Yarky  June  4,  1853. 

Sir  :  I  have  the  hoDor  to  inform  the  department  that  on  and  after 
the  13th  instant  the  intermediate  steamers  of  this  company,  hy  which 
a  through  mail  line  has  been  run  weekly  between  this  city  and  San 
Francisco,  will  be  discontinued. 

It  has  been  ascertained,  by  practical  experiment,  that  a  weekly  line 
to  and  from  California  can  be  run  only  at  a  considerable  loss,  unless 
aided  by  additional  compensation  for  mail  service ;  nor  is  it  by  any 
means  certain  that  even  with  proportionate  compensation  for  that  ser- 
vice it  could  be  continued  without  loss, 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

M.  0.  ROBERTS. 

Hon.  James  Campbell, 

Postmaster  General. 


Post  Ofpicb  Department,  June  8,  1853. 

Sir  :  I  am  this  morning  in  receipt  of  your  letter  of  the  4th  instant, 

informing  me  that  the  intermediate  steamers  of  your  company,  by 

which  a  through  mail  line  has  been  run  weekly  between  Ilew  York 

and  San  Francisco,  will  be  discontinued  on  and  after  the  13th  instant. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General. 
M.  0.  Roberts,  Esq., 

Agent  United  States  Mail  Steamship  Company y  New  York. 


United  States  Mail  Steamship  Compakt, 

New  Yorky  August  8,  1854. 

Sir  :  In  accordance  with  the  understanding  had  between  this  com- 
pany (as  assignees  of  A.  G.  Sloo)  and  the  department  in  the  month 
of  June,  1862,  when  the  prei^ent  arrangement  for  transporting  the 
mails  on  the  route  between  New  York,  Havana,  New  Orleans,  and 
Chagres  was  made,  which  understanding  was  that  the  arrangement 
might  be  discontinued  upon  either  party  giving  to  the  other  thirty 
days'  notice  thereof,  and  the  route  named  in  the  contract  be  resumed, 
(for  the  particulars  of  which  arrangement  I  beg  to  refer  you  to  the 
letter  of  the  department  of  June  18,  1852,  to  George  Law,  esq.,  and 
to  Mr.  Edwin  Croswell's  reply  thereto  of  the  23d  of  the  same  month,) 
I  beg  leave  respectfully  to  inform  the  department  that  that  part  of 
the  arrangement  referred  to  by  which  a  semi-monthly  mail,  direct  be- 
tween New  Orleans  and  Aspinwall,  has  been  carried  for  the  past  two 
years  will  be  discontinued,  commencing  with  the  departure  from  New 
Bep.  440 6  ^^^^^^^^^  ^^ ^OOgie 
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Orleans  of  the  20th  of  September  proximo,  and  tho  California  muIi 
to  and  from  New  Orleans  will  thereafter  be  carried  via  HaTana. 
The  dates  of  sailing  of  the  steamers  running  between  New  York,  Ha- 
vana, and  New  Orleans  will  be  changed,  so  as  to  make  the  necesiarj 
connexions  at  Havana. 

I  give  you  below  a  schedule  of  the  departures,  together  with  tlie 
prol^ble  dates  of  arrival.  The  latter  can  onlj  be  approximately  giveB) 
as  they  depend  both  upon  the  weather  and  the  time  of  the  arrival  of 
the  California  mails  at  Aspinwall,  viz  : 

Leave  New  York  for  Havana  and  New  Orleans  on  the  2d  and  YI& 
of  each  month. 

Leave  New  Orleans  for  Havana  and  New  York  (with  the  CaUfemu 
mails)  on  the  6th  and  20th  of  each  month. 

Both  the  above  will  arrive  and  meet  at  Havana  on  or  about  the  Stl 
and  23d  of  each  month,  and  there  transfer  to  a  third  steamer,  toii3 
thence  immediately  for  Aspinwall,  such  California  mails  and  passen- 
gers as  they  may  have  on  board.  The  steamer  leaving  HaTanafor 
Aspinwall  may  be  expected  to  arrive  at  the  latter  port  about  the  13tb 
and  28th  of  each  month  ;  and  in  returning  will  leave  Aspinwall  ai 
soon  as  the  California  mails  for  New  Orleans  are  on  board,  and  arrin 
back  at  Havana  by  or  before  the  8th  and  23d  of  each  months  or  a 
time  to  connect  with  and  transfer  to  the  steamers  leaving  fiavana  on 
the  dates  named  the  mails  and  passengers  for  New  Orleans. 

This  arrangement  will  enable  the  New  Orleans  mails  to  arrive  at  toJ 
depart  from  Aspinwall  simultaneously  with  those  of  New  York,  and 
the  mails  bound  into  New  Orleans  will  generally  reach  there  about 
the  11th  and  26th  of  each  month. 

The  direct  line  of  steamers  between  New  York  and  Aspinwall,  uir 
ing  from  here  on  the  5th  and  20th  of  each  month,  will  for  the  present 
be  continued  as  heretofore. 

I  have  notified  the  company's  agent  in  New  Orleans  of  the  proposed 
change,  and  have  requested  him  to  inform  the  postmaster  there  of  it 

I  have  the  honor  to  be,  very  respectfully,  your  most  obedient  sernnti 

M.  0.  ROBERTS,  Preridad, 

Hon.  James  Campbell, 

Postmaster  General^  WtMkington. 


Post  OtrioB  DEPAftTMBiT, 

BiK :  Your  letter  of  the  8th  ult,  was  duly  received,  giving  notice  of 
the  intention  of  your  company  to  discontinue,  from  and  after  the  20^ 
instant,  the  present  direct  line  between  "  New  Orleans  and  AsptB* 
wall,"  which  was  provided  for  in  the  order  of  31  st  May,  1852;  ^^ 
that  the  California  mails  to  and  from  New  Orleans  will  thereafter  ^ 
conveyed  via  Havana. 

The  schedule  on  the  '^  New  York,  Havana  and  New  Orleans  line" 
has  accordingly  been  changed  as  proposed  by  you,  so  as  to  leave  Nev  i 
York  OB  the  2d  and  17th,  instead  of  the  12th  and  27th  of  each  montk,  I 
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and  New  Orleans  On  the  5th  and  20th,  instead  of  the  11th  and  26th 
of  each  month,  the  steamers  from  each  direction  to  meet  at  Havana  on 
the  8th  and  23d  of  each  month. 

The  following  schedule  has  also  heen  ordered  for  the  direct  line  be- 
tween Havana  and  Aspinwall,  viz  : 

Leave  Havana  on  the  8th  and  23d  of  each  month  after  arrival  of 

steamers  from  New  York  and  New  Orl**  ns. 
Arrive  at  Aspinwall  on  or  about  the  13th  and  28th  of  each  month. 
Leave  Aspinwall  on  arrival  of  the  Pacific  mails  for  New  Orleans,  &c. 
Arrive  at  Havana  on  or  before  the  8th  and  23d  of  each  month,  in  time 

to  connect  with  the  steamers  for  New  Orleans  and  New  York. 

Tour  proposition  is  understood  to  be  that  the  present  semi-monthly 
lines  between  "  New  York  and  Aspinwall  direct/'  and  between  '*  Neir 
York  and  New  Orleans,  via  Havana/'  will  both  be  continued  as  here- 
tofore, the  only  change  being  to  substitute  a  direct,  semi-monthly  line, 
between  Havana  and  Aspinwall,  for  the  present  line  between  New 
Orleans  and  Aspinwall  direct. 

I  regret  deeply  that  your  company  contemplates  making  any  change 
whatever  in  the  present  arrangement,  and  especially  that  the  direct 
semi-monthly  line  between  New  Orleans  and  Aspinwall  is  to  be 
abandoned. 

I  am,  very  respectfally,  your  obedient  servant, 

JAMES  CAMPBELL. 

Masshall  0.  BoBERTS,  Esq., 

President  of  U.  S.  MaU  Steamship  Oomptmy,  New  York. 


United  States  Mail  Steamship  Company, 
New  Tarkf  September  7,  1854. 

Snt :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  4th  instant,  recognizing  and  approving  the  schedule  of  running 
the  ships  of  this  company  between  New  York,  Havana,  and  New 
Orleans,  and  between  Havana  •and  Aspinwall,  as  advised  in  my  let- 
ter of  the  8th  ultimo.  The  change,  as  you  suppose,  consists  solely  in 
the  substitution  of  the  line  between  Havana  and  Aspinwall  for  the 
direct  lioe  between  New  Orleans  and  Aspinwall;  being  a  return  to 
the  original  schedule  in  precise  accordance  with  the  terms  and  con- 
ditions of  the  existing  contract. 

I  cannot  but  participate  in  your  regrets  that  the  company  have  felt 
compelled  to  withdraw  the  direct  line  between  New  Orleans  and 
Aspmwall.  That  line  was  established^  and  the  large  additional  ser- 
vice, beyond  the  requirements  of  the  contract  with  the  government, 
undertaJcen  from  a  desire  to  afford  all  the  facilities  in  our  power  to 
the  western  and  southwestern  States,  not  only  for  a  direct  intercourse, 
^with  California,  but  for  the  transmission  of  the  mails  to  and  from  that 
aection  of  the  Union. 

The  experiment  has  been  fairly  made  during  a  period  of  more  than 
two  years,  and  has  resulted  in  a  monthly  loss  to  the  company,  and 
yriXli  eventuate  in  a  very  large  aggregate  loss,  unless  Congress  shall 
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direct  that  a  reasonable  compensation  be  paid  for  the  extra  mail  eer- 
vice  which,  under  the  circumstances,  we  have  not  hesitated  to  perfonn, 
and  which  we  regret  to  withhold,  but  which  we  do  not  feel  jastified 
in  continuing  at  a  large  pecuniary  sacrifice  to  the  company. 

By  a  computation  made  from  the  company's  books,  the  losses  incu^ 
red  by  running  the  direct  line  between  New  Orleans  and  Aspinwftll, 
during  the  single  year  ending  the  30th  of  June  last,  amount  to  an 
Aggregate  of  more  than  one  hundred  and  five  thousand  doUan,  ex- 
clusive of  insurance  and  wear  and  tear.  If  these  last  two  itenu  be 
added  to  the  actual  running  losses,  the  aggregate  would  reach  neail; 
two  hundred  thousand  dollars. 

The  department  will  readily  perceive  that  the  very  great  sacrifice 
of  money  necessary  to  keep  up  that  line  has  rendered  its  withdrawal 
almost,  if  not  quite,  an  imperative  necessity.  Nevertheless,  if  the 
department  desires  its  continuance,  I  think  that  perhaps  an  arrange- 
ment may  be  effected  with  the  Nicaragua  Transit  Ck)mpany,  by  whick 
half  the  service  might  be  performed  by  one  of  their  steamers  and  the 
other  half  continue  to  be  performed  by  one  of  this  company's  ships, 
and  the  losses  be  thas  divided.  At  any  rate,  if  the  suggestion  meets 
the  approval  of  the  department,  I  will,  at  your  request,  endeaTorto 
make  such  an  arrangement. 

I  have  the  pleasure  to  inform  the  department  that  this  companj 
have  just  completed  the  purchase  of  the  splendid  steamship  ''North 
Star,''  of  Commodore  Vanderbilt,  at  a  cost  of  $400,000,  and  that  she 
will  sail  to  Aspinwall  with  the  California  mails  on  the  20th  instaol 

1  am,  sir,  very  respectfully,  your  most  obedient  servant, 

M.  0.  UOBERTS,  Prerideni, 

Hon.  James  CAifPssLL, 

Postmaster  Oeneralj  Washington. 


No,  5. 


The  additional  mail  service  alluded  to  in  1  he  succeeding  paper  has 
been  performed  upon — 

I.  The  direct  route  between  New  York  and  Chagres  or  Aspinwall. 

II.  The  direct  route  between  New  Orleans  and  (^affres. 

III.  The  intermediate  or  weeMy  line  between  New  York  and  Cali- 
fornia, and  between  New  Orleans  and  California. 

I. — The  direct  service  between  New  York  and  Chagres. 

The  contract  required  the  transportation  of  the  United  States  mail 
from  New  York  to  New  Orleans  twice  a  month,  and  back,  tonching 
at  Charleston,  (if  practicable,)  Savannah,  and  Havana;  and  from 
Havana  to  Chagres,  twice  a  month  and  back.  When  this  route  was 
created  by  act  of  Congress,  in  1847,  the  Havana  and  Chagres  branch 
of  it  was  considered  secondary  and  of  the  least  comparative  considera- 
tion.    But  the  rapidly  increasing  business  and  interooorse  with  Oali* 
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fornia  in  1851-'2  called  for  enlarged  facilities  of  transportion  and 
communication.  The  direct  line  between  New  York  and  Chagres, 
by  which  two  days,  if  not  three,  had  been  sahred  in  time,  had  been 
established  in  the  spring  of  1851,  and  was  in  operation.  The  Cali- 
fornia mails,  carried  by  the  contract  route,  were  necessarily  behind 
the  running  time  of  the  direct  steamers.  This  was  cause  of  much 
complaint.  It  was  material  to  the  business  of  the  country  and  to  the 
department  that  they  should  be  carried  by  the  direct  route.  The 
company  could  not  withdraw  their  contract  route  via  Havana,  which 
they  would  gladly  have  done,  and  carry  the  mails  by  the  direct  route 
only.  They  were  compelled  to  keep  up  the  Havana  route,  and  if  the 
California  mails  were  sent  by  the  direct  route,  to  perform  so  much 
additional  mail  service.  This  additional  service,  therefore,  was 
demanded  by  every  public  consideration.  Both  on  the  Atlantic  and 
Pacific  sides,  the  desire  for  the  speediest  transmission  of  the  mail  was 
universal.  All  this  was  well  known  to  the  department.  And  yet, 
because  the  direct  route  had  been  established,  and  because  the  com- 
pany's desire  to  meet  the  public  wishes  and  expectations  was  well 
known,  the  department  did  not  hesitate  to  place  itself  upon  the 
ground  that  the  company  should  perform  the  additional  service,  not 
only  without  holding  the  department  liable,  but  should  be  made  to 
commit  themselves  not  to  go  to  Congress  for  such  compensation 
therefor  as  that  body  should  deem  reasonable  and  equitable.  When 
the  company  declined  to  stultify  themselves  by  a  committal  to  the 
latter  position^  and  refused  to  carry  the  mails  on  terms  which  they 
considered  incompatible  with  justice,  and  a  fair  reward  for  additional 
mail  service  on  their  part,  then  the  department  insisted  that  it  would 
not  sanction  or  join  in  any  application  by  the  company  for  any  allow- 
ance from  the  treasury  or  dsewhere,  meaning  Congress.  Now  the 
company  have  never  asked  the  sanction  or  co-operation  of  the  depart- 
ment in  this  application.  They  neither  requested  nor  expected  it. 
On  the  contrary,  the  department  having  uniformly  avoided  an 
acknowledgment  that  anything  should  be  paid  or  any  obligation 
recognized  by  it  for  a  service  that  contributed  largely  to  the  interests 
of  the  department  and  to  the  public  interests,  whatever  might  be  the 
additional  labor  and  cost  to  the  contractors,  the  company  had  no 
reason  to  expect  anything  but  opposition  from  the  department  to 
their  claim  for  a  fair  and  reasonable  allowance  by  Congress.  In  this 
they  have  not  been  mistaken.  The  letter  of  the  Postmaster  General 
to  the  chairman  of  the  Post  Office  Committee  of  the  Senate  is  a 
labored  statement  or  argument,  accompanied  by  a  mass  of  corres- 
pondence, (much  of  it  non-essential  to  the  question  before  the  com- 
mittee,) intended,  by  giving  a  construction  to  such  correspondence,  in 
more  than  one  instance^  not  borne  out  by  its  tenor,  to  confirm  the 
allegation  of  the  letter,  that  <*  neither  the  department  nor  the  gov- 
ernment has  been  justly  subjected  to  any  claim  for  additional  com- 
Sensation,  on  account  of  the  extra  mails  which  have  been  transported 
y  the  contractors,  such  additional  mails  having  in  all  instances  been 
conveyed  with  a  distinct  understanding  that  no  additional  expense 
should  thereby  be  incurred  by  the  department." 

It  will  be  observed  that  the  first  letter  in  the  series  of  correspond- 
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enoe,  and  to  which  the  Postmaster  General  calls  the  particnlar  atten- 
tion of  the  committee,  was  that  of  Postmaster  General  Hall,  encloi- 
ing  a  letter  from  a  New  York  merchant,  complaining  that  the  Cali- 
fornia mails  were  not  sent  hy  the  direct  line  between  New  York  and 
Ohagres.  This  letter  of  the  Postmaster  General  was  dated  June  23, 
1851.  Mr.  Law  replied  on  the  25th  of  the  same  month,  sajing  tlist 
no  blame  could  attach  to  the  company  for  the  mails  not  being  sent  bj 
that  route ;  that  the  commanders  of  the  direct  ships  had  offered  to 
receive  them  on  board  at  Chagres,  and  that  the  mail  agent,  not  being 
instructed  by  the  department,  had  declined  the  offer ;  bat  that,  "  n 
the  department  desired  it,  he  (Mr.  Law)  would  be  happy  to  instrjict 
the  commanders  of  the  ships  to  receive  the  mails  on  boanl."  Nothing 
was  said  by  Mr.  Law  in  this  letter  about  compensation.  Probably  it 
was  not  thought  of  at  the  moment ;  or^  if  it  had  been,  woald  hm 
been  considered  premature  or  unnecessary,  as  no  doubt  was  then  en- 
tertained that  the  department  would  treat  the  matter  with  fairness,  if 
not  with  liberality.  And  yet  this  circumstance  of  not  starting  off 
with  a  claim  for  additional  compensation  is  alluded  to  in  the  letter  of 
the  Postmaster  General  to  the  committee,  and  their  particnlar  atten- 
tion is  called  to  it,  as  if  it  proved  the  fact  that  the  idea  of  compensa- 
tion in  any  form  was  an  after-thought.  But  all  allusion  by  the  Poet- 
master  General  to  another  circumstance  connected  with  this  beginning 
of  the  correspondence,  and  a  material  part  of  it,  is  carefully  avoided. 
The  first  letter  of  Postmaster  General  Hall  made  no  allusion  to  com- 
pensation. It  would  therefore  have  been  thought  by  the  departmeat 
to  manifest  undue  eagerness  on  that  subject  by  the  company  had  Hr. 
Law  obtruded  it  in  his  first  letter  in  reply.  But  the  first  moment  it  wm 
alluded  to  hj  the  defartment— Jive  days  afterwards — Mr.  Law  replied, 
and  assumed  the  position  on  which  the  mails  were  first  sent  by  the 
direct  line,  which  has  been  uniformly  maintained,  and  on  which  th« 
additional  service  for  which  compensation  is  now  solicited  from  Con- 
eress  has  been  performed,  namely,  that  the  company  did  not  hold  the 
department  liable,  nor  expect  its  co-operation  in  any  application  to 
Congress  for  it ;  but  that  they  "  were  entirely  willing  to  perform  the 
additional  mail  service,  in  the  confident  expectation  that  a  sense  of 
justice  would  induce  Congress  to  make  such  further  provision  as  might 
be  considered  a  suitable  compensation  for  it."  The  Postmaster  6en^ 
ral's  first  letter  was  dated  June  23,  Mr,  Law's  reply  the  25th  of  the 
same  month ;  the  rejoinder  of  the  Postmaster  General  on  the  Ist 
July,  and  Mr.  Law's  answer  the  21st  of  the  same  month;  so  that  the 
whole  question  of  compensation  was  fully  stated  on  both  sides  within 
twenty-nine  days  after  the  first  letter  from  the  department  in  relation 
to  the  additional  service,  and  within  twenty  days  afler  the  first  alio- 
sion  to  the  subject  by  Postmaster  General  Hall.  With  all  deference, 
it  is  conceived  that  an  effort  to  draw  in  the  aid  of  so  small  a  point 
against  the  claim  is  significant  of  the  feebleness  of  the  attempt  to  de- 
feat it  before  the  committee  and  before  Congress. 

The  Postmaster  General  urges  that  the  contractors  were  alreauj 
running  the  direct  line  of  steamers  between  New  York  and  ^^o^^ 
"in  order  to  accommodate  themselves ;  that  those  steamers  were  pJ«^ 
upon  the  route  without  the  previous  knowledge  of  the  department, 
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and  without  any  reference  to  the  mail  service/'  It  is  tme  that  the 
direct  line,  bj  which  two  days  in  time  were  saved,  was  not  established 
for  the  sole  or  particular  purpose  of  carrying  the  mails.  Nor  were  the 
railroada  throughout  the  country,  or  the  Panama  railroad,  constructed 
for  that  purpose.  But,  being  in  operation,  a  wise  appreciation  of  the 
advantages  of  speed  in  the  transportaUon  of  the  mails  has  induced  the 
government  to  avail  itself  of  them.  It  was  material  to  the  public  in- 
terests that  the  through  Oalifomia  mail  should  be  carried  by  the  di- 
rect route,  while  the  contract  required  that  the  Havana  route  should 
be  kept  up.  And  no  valid  or  eood  reason  can  be  assigned  why  a  just 
compensation  should  not  be  paid  for  the  additional  service  performed 
in  consequence  of  this  state  of  things. 

II. — The  direct  service  between  New  Orleans  and  Ghagrea. 

The  next  stage  in  the  correspondence  in  relation  to  additional  com* 
pensation  was  in  the  summer  of  1852,  at  the  commencement  of  the  di- 
rect line  between  New  Orleans  and  Chagres,  or  Aspinwall.  Until 
that  time  the  intercourse  with  California  by  mail,  for  all  the  west  and 
the  valley  of  the  Mississippi,  was  by  the  contract  route  via  New  Orleans 
and  Havana,  and  thence  to  Chagres.  To  afford  greater  facilities  to 
travel  and  the  mails  from  all  that  region  the  direct  line  between  New 
Orleans  and  Chagres  was  undertaken.  It  was  much  desired  there, 
and  entered  upon  und^r  that  impression.  But  it  was  an  experiment. 
The  company  were  willing  to  make  it,  but,  of  course,  relied  upon  a 
reasonable  allowance  for  the  increased  mail  service.  It  proved,  after 
being  thoroughly  tested,  a  severe  loss  to  the  company,  not  less  a  sum 
than  $200,000,  and  was  discontinued.  But  the  same  effort  was  made 
in  the  outset  to  bring  the  company,  as  they  then  interpreted  the  views 
of  the  department,  to  an  admission  that  would  preclude  them,  if  not 
from  asking,  at  least  from  obtaining  compensation  even  from  Congress. 
The  first  letter  from  the  department  was  from  Mr.  Hall,  on  the  4th 
May,  1852  The  reply  to  this  letter,  by  the  joint  letter  of  Mr.  Aspin- 
wall and  Mr.  liaw,  of  the  25th  May,  placed  the  question  of  compen- 
sation distinctly  t)n  the  letter  of  Mr.  Law  of  the  21st  June,  1851,  viz  : 
that  the  additional  service  would  be  performed  by  the  company  '^in 
the  confident  expectation  that  a  senseof  justice  would  induce  Congress 
to  make  such  further  provision  as  might  be  considered  a  suitable  com- 
pensation for  it."  On  the  31st  May  the  Postmaster  Gteneral  (Hall) 
replied  to  the  joint  letter,  and  said  :  ^'  In  giving  my  assent  to  this  ar- 
rangement, I  in  no  way  consent  to  any  increased  expense  in  the  mat- 
ter, either  by  a  direct  allowance  from  the  treasury  or  hj  favoring  any 
application  which  may  be  made  elsewhere  for  increased  compensation." 
On  the  1st  and  2d  June,  1852,  the  Postmaster  General  and  Secretary 
of  the  Navy  addressed  the  company,  repeating  the  phrase  that  the 
service  must  be  performed  '^  with  a  distinct  understanding  that  no 
allowance  from  the  treasury,  on  any  application  which  hereafter  may 
be  made  elsewhere  for  increased  compensation,  will  receive  the  sanction 
of  these  departments."  This  was  interpreted  by  the  company  to  mean 
that  they  should  preclude  themselves  from  going  to  Congress  for  rea- 
sonable competisation ;  and  accordingly  Mr.  Law  replied  on  the  8th 
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June,  and  said :  ^^  Upon  the  terms  and  oofuiUians  prcsenied  in  i^  Idim 
from  the  Post  Office  and  Navy  Departments  of  the  1st  and  2d  iMdanU, 
I  do  not  consider  it  compatible  with  the  interests  of  the  company  to  oarry 
out  the  proposed  arrangement  for  increased  maU  service  between  this 
port  and  California."  As  this  is  a  material  letter,  which  has  escaped 
all  allusion  in  the  Postmaster  General's  letter,  it  is  inserted  entire: 

"  Unhbd  Statbb  Mail  Steamship  Compaity, 

''Ntw  iorkj  Junes,  1852. 

"  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  dw- 
patch  of  Ist  instant. 

^^Upon  the  terms  and  conditions  presented  in  the  letters  from  the  Pott 
Office  and  Navy  Departments  of  the  1st  and  2d  inst.y  I  do  not  consider 
it  compatible  with  the  interest  of  this  company  to  carry  out  the  proposed 
arrangement  for  increased  mail  service  between  this  port  and  California. 
This  company  is  prepared,  agreeably  to  our  letter  of  the  2l6t  July, 
1861,  to  carry  the  mail  between  New  York  and  Aspinwall,  discontina- 
ing  the  line  between  Havana  and  Chagres,  and  run  the  line  direct  be* 
tween  New  York  and  New  Orleans,  touching  at  Havana,  twice  a 
month,  and  leave  to  Congress  the  compensation  for  tJie  increased  s€roice 
over  the  amount  paid  under  the  existing  contract ;  the  compauy  retain- 
ing the  right  to  discontinue  such  increased  service  upon  giving  tlie 
department  one  month's  notice,  and  to  resume  the  service  as  nov 
performed,  according  to  the  requirements  of  the  contract,  viz:  tvrioe 
each  month  between  New  York,  New  Orleans,  Havana,  and  Aspin- 
wall. This  is  the  only  portion  of  the  joint  letter  of  the  25th  May 
last  in  which  this  company  was  interested,  and  to  which  its  assent 
was  given. 

**  I  have  the  honor  to  be,  &c., 

**  GEO.  LAW,  Presidemr 

Hon.  N.  E.  Hall,  Postmaster  Oeneral. 

Two  days  subsequently,  (on  the  10th  June,)  Mr.  Law  addressed  to 
the  Secretary  of  the  Navy  a  reply  to  his  letter  of  the  2d  June,  in 
precisely  the  language  of  the  above  letter  to  the  Postmaster  General. 
On  the  15th  June,  in  reply  to  a  further  letter  from  the  Post  Office 
Department,  of  the  10th  June,  Mr.  Law  wrote  the  department  as 
follows : 

"  U.  8.  Mail  Steamship  Compakt, 
"  New  York,  June  15,  1852. 

**SrR :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  10th  instant. 

**The  impression  of  the  department  that  this  company  declines  to 
carry  out  the  proposition  for  such  increased  service  as  shall  be  required 
for  direct  mails  between  New  York  and  Aspinwall,  and  New  York 
and  New  Orleans  via  Havana,  each  twice  a  month,  *  on  the  ground 
that  the  Secretary  of  the  Navy  and  the  Postmaster  General  will  not 
hold  themselves  liable,  either  directly  or  indirectly,  for  any  additional 
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expense  in  the  matter/  is  not,  as  the  case  is  understood  hj  the  com- 
pany, the  actual  attitude  in  which  the  matter  stands. 

'^  In  my  letter  to  the  department  of  ^Ae  2\8tcf  JvJAfy  1851,  embodying 
this  propoaitiony  it  was  alluded  to  as  an  experiment,  intended  to  meet 
the  public  wants,  and  a  general  demand  for  increased  mail  facilities 
I  between  the  Atlantic  and  Pacific  portions  of  the  United  States,  be- 
yond the  stipulations  of  the  existing  contract ;  which  being  voluntary 
on  our  part,  and  requiring  the  employment  of  several  additional 
steamers,  we  claimed  the  right,  should  it  prove  too  onerous  and  ex- 
pensive to  the  company,  to  discontinue,  and  to  return  to  the  existing 
schedule,  upon  giving  the  department  one  month's  notice.  In  relation 
to  compensation,  I  said,  '  still  desirous  of  promoting  to  the  utmost 
the  interests  and  convenience  of  the  public,  we  are  entirely  willing  to 
perform  the  additional  service,  in  the  confident  expectatum  that  a  sense 
of  justice  toill  induce  Congress  to  make  such  further  provision  as  may 
be  considered  a  suitable  compensation fon'  it.' 

^^  This  was  the  basis  of  the  recent  renewal  of  the  proposition  in  the 
joint  letter  of  the  25th  May  last.  But  the  tenor  of  the  letters  of  the 
Secretary  of  the  Navy  and  the  Postmaster  General,  of  the  Ist  and  2d 
instant,  seems  to  admit  of  an  interpretation  beyond  a  determination 
not  to  hold  themselves  liable^  directly  or  indirectly,  for  any  additional 
expense.  It  seems  to  preclude  the  idea  of  any  application  hereafter 
on  the  part  of  this  company  to  Congress  for  any  additional  compensa- 
tion, whatever  may  be  tne  additional  performance  of  mail  service,  and 
to  be  a  distinct  negative,  by  the  departments,  to  which  we  become 
parties,  upon  anything  additional  that  Congress  may  deem  it  just  and 
expedient  to  allow.  It  seems  also  to  preclude  the  right  on  the  part  of 
the  company  to  go  back  to  the  schedule  under  the  contract. 

'•  While  it  has  not  been  the  intention  of  this  company  to  hold  either  of 
the  departments  liable,  directly  or  indirectly,  for  any  additional  mail 
service  beyond  the  conditions  of  the  contract — but  to  perform  it,  sulgect 
entirely  to  the  decision  of  Congress — I  desire  respectfully  to  say  that 
I  do  not  feel  authorized  to  place  the  company  in  a  position  that  would 
preclude  it  from  appl}  ing  for  or  accepting  such  additional  allowance 
as  in  the  judgment  of  Cimgress  might  be  considered  equitable. 

*'  B>  the  terms  of  the  contract,  for  running  between  New  York  and 
New  Orleans,  Havana  and  Chagres,  twice  each  month,  we  stipulate  to 
employ  five  steamships  in  the  performance  of  the  mail  service,  two  of 
them  being  spare  ships.  The  proposed  service  will  require  six  steamers 
in  constant  service,  and  three  spare  ships.  We  were  entirely  willing 
to  make  the  trial,  and  to  continue  the  service,  if  it  should  prove  as  ad- 
vantageous to  the  public  as  was  supposed,  and  the  business  of  the 
company  would  justify  the  increased  expenditure  to  which  it  would 
be  subjected  ;  but  if  it  should  not,  or  Congress  should  not  regard  it  of 
sufficient  importance  to  pay  such  compensation  as  would  enable  the 
company  to  perform  the  additional  service  without  loss,  the  company 
reserved  the  right  to  return  to  the  former  schedule,  viz  :  twice  a  month 
between  New  York  and  New  Orleans,  and  twice  a  month  between 
Havana  and  Aspinwall.  In  such  case  it  was  also  the  intention  to  ^ive 
the  Postmaster  General  due  notice — one  month  being  thought  sufiScient 
for  that  purpose. 
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'*  Upon  this  basis  the  company  is  prepared  to  enter  at  once  npos 
this  arrangement ;  to  carry  it  out  to  the  best  of  its  ability,  and  to  ooih 
tribute  to  the  extent  of  its  means  to  the  mail  facilities  between  New 
York  and  California. 

''  I  have  the  honor  to  be,  very  respectfully,  your  obedient  oerrant, 

"GEORGE  LAW,  Prtaidad. 
*'Hon.  N.  K.  Hall,  Esq., 

^^  Postmaster  Oeneral?* 

The  answer  of  Mr.  Dundas,  for  Poetmaster  Q^neral  Hall,  addressed 
to  Mr.  Aspinwall  on  the  14th  June,  was  as  follows  : 

<'  Post  Ovficb  Depaximbst, 

"  Jme  14, 1851 

"  Sir  :  Tour  letter  of  the  12th  instant  is  received.  In  his  letter 
of  the  8th  instant  Mr.  Law  says :  *  Upon  the  terms  and  condition! 
prescribed  in  the  letters  from  the  Post  Office  and  Navy  Departments 
of  the  Ist  and  2d  instant,  I  do  not  consider  it  compatible  with  the  ii- 
terest  of  this  company  to  carry  out  the  proposed  arrangement,'  &c. 

^^  Itis  not  perceived  that  the  order,  as  made,  differs pxjm  Mr.  LofBi 
proposition  essentially  in  any  respect,  except  it  be  in  the  fact  that  tk 
Secretary  of  the  Navy  and  the  Postmaster  (General  decline  tohemf» 
sihle,  either  directly  or  indirectly,  for  any  addititioual  expense  in  tie 
matter  ;  in  other  words,  thaJt  they  dedine  to  join  in  submitting  ike  «*• 
ject  to  Congress  hereafter  upon  a  question  of  increased  compenssti* 
to  the  company.  If  the  matter  must  be  submitted  to  Congress,  wobH 
it  not  be  advisable  that  it  be  done  at  once  ? 
I  am,  respectfully,  your  obedient  servant, 

*'WM.  H.  DUNDA8, 
"  For  the  Postmaster  GeMfd, 
"  Wm.  H.  Aspinwall,  Esq., 

"  President  Pacific  M,  8.  S.  Co., 

"  New  York,  N.  Yr 

This  letter  was  regarded  by  the  company,  as  the  department  nn- 
doubtedly  intended,  as  conceding  the  position  of  the  companjthu 
the  additional  service  would  be  performed  "  in  the  confident  expe^ 
tation  that  a  sense  of  justice  would  induce  Congress  to  make  fso^ 
further  provision  as  would  be  considered  a  suitable  compensation  ftr 
it,"  So  understanding  it,  the  mails  were  received  on  board,  and  the 
service  continued  until  the  losses  incurred  compelled  the  compsnjtj 
withdraw  the  line.  That  such  was  the  understanding  is  confirow 
by  the  letter  of  Mr.  King,  the  present  First  Assistant  Postmaster  G«" 
eral,  who  was  in  New  York  when  the  arrangement  was  in  progre* 
He  wrote  Postmaster  General  Hall  on  the  24th  June : 

*^  I  presume  the  matter  now  stands  where  the  Postmaster  Geneiw 
and  Secretary  of  the  Navy  intended  it  should ;  that  is,  if  thearrangfr 
ment  is  carried  out,  there  is  to  be  fio  dbligaiion  on  either  U>  favor » 
application  for  increased  allowance  from  any  quarter.  Messrs.  La^' 
Boberts,  and  Croswell  have  just  stated  to  me  that  this  is  their  nnder- 
standing  of  the  matter,  but  if  found  to  work  well,  tAcy  intendtobriaf 
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the  Bubfect  before  Congress  themsdvesy  and  if  allowed  aufficient  in- 
creased pay,  thej  will  continue  the  arrangement ;  and  if  not,  tbejr 
will  return  to  the  old  schedule." 

The  attention  of  the  committee  is  respectfully  invited  to  the  letter 
of  Mr.  Law  of  the  21st  July,  1851,  as  follows : 

"  United  States  Mail  STBAiisnip  Company, 

'*  New  York,  JvLy  21,  1851. 

'^  8i& :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  1  St  instant. 

'^  It  is  the  intention  of  this  company  at  an  early  day,  if  it  shall 
meet  with  the  approbation  of  the  department,  to  arrange  the  running^ 
of  its  steamers,  each  month,  as  follows,  viz:  Twice  between  New  York 
and  Ohagres  direct ;  twice  between  New  York  and  New  Orleans,  via 
Havana  ;  and  twice  between  New  Orleans  and  Chagres,  direct,  making 
three  distinct  routes,  and  six  passages  per  month  to  and  from  the  re- 
spective points  of  destination.  Provision  will  be  made  for  carrying 
tne  mails  by  each  steamer,  and  to  insure  the  arrival  of  the  California, 
mails  at  the  city  of  New  York  and  at  New  Orleans  at  the  earliest  day 
that  their  arrival  at  Chaff  res  will  enable  them  to  be  brought  forward. 
We  propose  to  make  trial  of  this  arrangement,  and  if  it  proves  satis- 
factory, to  continue  it.  So  long  as  it  is  in  operation  the  direct  con- 
nexion between  Havana  and  Chagres  may  be  dispensed  with,  as  the 
Charleston  and  Savannah  mails  may  be  sent  via  New  Orleans. 

'^  In  expressing  in  my  letter  of  the  28th  ultimo  the  readiness  of 
this  company  to  instruct  the  commanders  of  their  steamers,  direct  as 
well  as  by  the  way  of  Havana,  to  convey  the  California  mails,  if  de- 
sired by  the  department,  it  was  not  my  intention  to  preclude  a  claim 
for  reasonable  additional  compensation  for  such  service,  although  we 
desire  to  meet  fully  the  requirements  of  the  department.  It  is  not 
expected,  I  presume,  that  the  mails  can  be  carried,  outward  and  home- 
ward, six  times  per  month,  with  the  necessary  additional  clerks  or 
agents,  for  the  same  sum  for  which  we  contract  to  carry  them  twice 
monthly.  Still,  desirous  of  promoting  to  the  utmost  the  interest  and 
convenience  of  the  public,  %oe  are  entirely  unlling  to  perform  the  addi^ 
tional  service^  in  the  confident  expectation  that  a  sense  of  justice  will  in- 
duce Congress  to  make  such  further  provision  as  may  be  considered  a 
suitable  compensation  for  it. 

*'  I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

**  GEORGE  LAW,  President. 

*'  Hon.  N.  K.  Hall,  Postmaster  General" 

The  attention  of  the  committee  is  invited  to  this  letter,  not  only  be-^ 
cause  it  presents  in  the  outset  a  position  assumed  and  uniformly  main- 
tained by  the  company  in  relation  to  this  question  of  additional  com- 
pensation, but  because  the  manner  in  which'  it  is  referred  to  by  Post- 
master General  Campbell  must  leave  the  impression  that  it  is  at  least 
palpably  misapprehended  by  him.  This  remark  is  applicable  to  the 
scope  and  even  the  tenor  of  the  language  of  material  parts  of  the 
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letter.  Take  a  single  sentence  as  an  illastration.  The  Postmiiter 
(General  says :  '^  He  (Mr.  Law)  also  stated  that  it  was  not  his  inten- 
tion 'to  preclude  the  company  from  making  a  claim  for  reasonable  ad- 
ditional compensation  for  such  service/  and  intimated  that  sach  claim  (if 
any)  would  be  made  solely  on  account  of  the  ^(uidUional  clerks  or  aqadi 
which  it  would  be  necessary  to  employ  in  carrying  the  mails  outward 
and  homeward  by  the  extra  steamers. ' '  Mr.  Law' s  language  was  as  foU 
lows  :  ''  It  is  not  expected,  I  presume,  that  the  mails  can  be  carried, 
outward  and  homeward,  six  times  per  months  with  the  necessary  addi- 
tional agents  or  clerks,  for  the  same  sum  for  which  we  contract  to  carrr 
i^emtwice  monthly."  Theconveyanceof  themail^trc  /tme^  per  month, in- 
stead of  ^unce,  was  the  material  difference,  the  matter  of  additional  clerb 
or  agents  being  merely  incidental.  That  it  is  anywhere  intimated  or 
stated  by  Mr.  Law  that  the  latter  was  the  sole  ground  of  the  claim  far 
reasonable  compensation  for  this  enlarged  service,  cannot  be  coo- 
ceived  for  a  moment  by  any  one  who  will  read  the  correspondence 
without  prejudice,  or  understand  the  subject.  If  the  Postmaster  Gen- 
eral could  have  supposed  himself  liable  to  fall  into  the  error  of  con- 
ceiving that  the  multiplication  and  running  of  steamships  and  the 
transportation  of  mails  are  non-essential  features  in  the  case^  and  the 
merely  incidental  employment  of  agents  or  clerks  the  sde  soaroe  of 
•additional  expense,  he  could  have  put  his  hands  at  once  upon  a  cor- 
rective, in  the  letter  of  Mr.  Law  of  the  15th  June,  1852,  then  before 
him,  in  which  he  says :  '^  By  the  terms  of  the  contract  for  rannio; 
between  New  York  and  New  Orleans,  Havana  and  Chagres,  twice i 
month,  we  stipulated  to  employ  ^t7e  steamships  in  the  performance  of 
the  mail  service,  two  of  them  being  spare  ships.  The  proposed  ser- 
vice will  require  «u:  steamers  in  constant  service,  and /Arcc  spare  ships," 
It  is  obvious  that  it  was  soldy  on  account  of  the  employment  of  n^ 
instead  oi  five  steamships,  and  the  cost  of  their  running,  that  the 
claim  for  additional  compensation  was  based,  and  certainly  not  npoo 
the  matter  of  a  few  additional  clerks  or  agents.  Although  the  cir- 
rying  of  the  mails,  and  a  natural  belief  that  reasonable  compensation 
might  be  obtained  for  it,  was  not  the  only  consideration  for  the  estab- 
lishment of  the  direct  line  between  New  Orleans  and  Chagres,  yet  it 
entered  of  course  into  the  inducement  to  make  a  hazardous  experiment 
to  afford  enlarged  and  valuable  facilities  for  the  transmission  of  the 
California  mails  direct  to  and  from  the  western  portion  of  the  Atlantic 
States. 

While  the  particular  attention  of  the  committee  is  invited  by  Post- 
master General  Campbell  to  Mr.  Law's  letter  to  the  department  of 
the  25th  June,  1851,  not  a  single  allusion  is  made  to  any  other  letter 
of  the  company,  and  particularly  to  those  in  1851  and  1852,  which  refer 
to  their  determination  to  submit  the  whole  matter  of  additional  com* 
pensation  to  the  justice  of  Congress ;  nor  is  the  fact  mentioned  bj 
the  Postmaster  General  that  such  was,  from  the  beginning,  the  basis 
of  their  position  in  relation  to  compensation  for  additional  mail  8e^ 
vice.  And  the  committee  will  look  in  vain  for  any  acknovrledgment 
in  the  Postmaster  General's  letter  that  that  material  position  ani 
'determination,  so  prominently  placed  before  the  department  by  the 
company,   and  on  which  the  performance  of  Vie  addUi^nd  ttrviei 
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hinged,  was  ever  thought  of  or  alluded  to  by  the  company.  For  some 
reason,  the  fact  seems  to  he  kept  studiously  out  of  sight.  It  is  a 
curious  and  significant  fact  that  in  the  enumerntion  of  the  ^'more 
important  parts  of  the  correspondence,"  to  which  the  Postmaster 
General  directs  the  attention  of  the  committee,  the  material  letter 
from  the  department  to  Mr.  Aspinwall  of  the  liih  June,  1852,  on 
which  (lie  company  consented  to  receive  the  mails  onboard  the  ships,  after 
having  declined  them  on  the  previous  8th  of  that  month,  is  altogether 
omitted. 


in. — The  intermediate  or  weekly  line  between  New  York  and  California' 
and  New  Orleans  and  California. 

Early  in  1853,  the  calls  for  increased  communication  between  the* 
Atlantic  and  Pacific  portions  of  the  Union  became  so  frequent  and 
urgent,  especially  from  business  men  in  California,  that  the  two  com- 
panies performing  the  California  mail  service  resolved  to  make  the- 
experiment  of  running  an  intermediate  semi-monthly  through  line- 
direct  between  New  York  and  San  Francisco,  and  also  between  New 
Orleans  and  San  Francisco.  It  was  a  hazardous  experiment  at  the 
time.  Considerations  connected  with  the  ordinary  business  of  the 
ships  in  freight  and  passengers  did  not  warrant  the  undertaking  ;  and 
even  with  a  liberal  allowance  for  thus  doubling  the  mail  service,  (car- 
rying the  mail  weekly  to  and  from  California,)  it  was  by  no  means 
certain  that  it  could  be  sustained.  It  was  commenced,  however,  and 
the  mails,  after  much  correspondence  between  the  department,  the 
postmaster  at  New  Toik,  and  the  company,  preceding  each  voyage, 
were  received  on  board.  But  the  conditions  imposed  by  Postmaster 
General  Campbell,  directly  from  the  department  and  through  the 
postmaster  at  New  York,  were  so  restrictive  and  unfavorable  that  the 
mails  were  taken  at  each  voyage  under  a  sort  of  protest,  and  with  an 
intention  on  the  part  of  the  company  of  having  a  definite  arrangement 
to  carry  them,  as  in  the  instance  of  the  direct  mail  between  New 
York  and  Aspinwall,  and  with  an  understanding  that  the  question  of 
compensation  should  be  submitted  to  the  decision  of  Congress,  the 
department  meanwhile  assuming^  no  liability,  nor  being  expected  to 
CO  operate  in  any  application  to  Congress,  or  if  such  an  understanding 
should  be  found  impracticable,  to  decline  to  carry  the  mails  by  that 
line.  But  it  soon  became  apparent  that  the  intermediate  or  weekly 
line  could  not  be  sustained,  even  with  the  utmost  that  could  be  ex- 
pected as  compensation  for  the  additional  mail  service,  and  that  the 
line  must  soon  be  withdrawn.  Accordingly  the  mails  were  carried 
on  the  conditions  imposed  by  the  department  so  long  as  the  line  was 
continued,  as  a  convenience  to  the  business  interests,  to  which  it 
proved  highly  advantageous,  but  to  the  company  a  serious  loss  ;  and 
notice  of  its  withdrawal  was  given  the  Postmaster  General  by  Mr. 
Roberts  on  the  4th  June,  1863,  having  been  in  operation  about  one 
quarter.    Under  these  circumstances,  the  company  make  no  claim 
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upon  the  department  or  upon  Congress  for  the  additioQal  mail  wrria 
thus  performed.  It  is  proper  to  add  that  a  large  proportion  of  ih 
correspondence,  exceeding  one  third  of  the  mass  accompanying  the 
letter  of  Postmaster  General  Camphell,  relates  exclusively  to  thii 
branch  of  serrice,  the  consideration  of  which  hy  the  commitiee,  a&l 
«o  much  of  the  Postmaster  General's  letter  as  belongs  to  it,  is  rei- 
dered  unnecessary. 

The  letter  of  Postmaster  General  Campbell  opens  with  his  yiew  of 
the  permission  i^iven  the  contractors  to  run  their  steamers  direct  be- 
tween New  York  and  Havana,  '*  by  which  they  were  relieyed  from 
the  necessity  of  stopping  at  the  intermediate  ports  of  Charleston  a&d 
Savannah,  without  requiring  from  them  any  compensatory  benefit  k 
increased  service  on  other  portions  of  their  route."  All  the  first  part 
of  the  correspondence  accompanying  the  Postmaster  General's  letter, 
consists  of  letters  on  this  subject  between  the  department  and  the 
postmasters,  and  others  at  Charleston  and  Savannan ;  and  it  will  lie 
seen  that  the  latter  recommend  the  change.  Besides,  tiie  Postmaster 
General  says  it  '^  was  granted  with  a  view  to  afford  ffreaUr  dcspdi 
to  the  through  mails,  and  has  served  s^  good  public  purpose  in  expeditin; 
those  mails."  These  would  seem  to  be  good  reasons  for  making  tie 
change,  without  supposing  that  '' compensatory"  service  would  ^Sm 
be  expected  from  the  contractors. 

Points. 

It  will  be  seen  from  all  the  facts  in  relation  to  this  claim  for  i» 
sonable  compensation  for  additional  mail  service, 

1.  That  the  additional  service  was  commeaced  on  the  dindist 
from  New  York  to  Chagres  and  back,  in  the  summer  or  1851,  ^ 
that  the  mails  were  received  on  board  on  the  ground  distinctlf  statel 
in  Mr.  Law's  letter  to  the  department  of  the  21st  July,  1851,^: 
that  the  company  would  perform  the  additional  service  ^4n  the  con- 
fident expectation  that  a  sense  of  justice  would  induce  CongreaitB 
make  such  further  provision  as  might  be  considered  a  suitable  oaA- 
pensation  for  it." 

2.  That  in  1852,  when  the  direct  line  was  run  between  Kev  Or- 
leans and  Chagres,  these  positions  were  renewed  by  the  oompaoj, 
and  when  the  department  assumed  an  attitude  that  was  at  first  jo- 
derstood  to  preclude  the  company  from  seeking  compensation  for  tb^ 
additional  service  from  the  justice  of  Congress,  thev  declined  tiie  tf- 
rangement  to  carry  the  mails ;  but  subsequently,  under  the  ezplanatofj 
letter  from  the  department  to  Mr.  Aspinwall,  of  the  14th  June,  ISol 
which  was  understood  to  admit  as  a  part  of  the  arrangement  the  posi- 
tion of  the  company  to  submit  the  matter  of  additional  compensatioi 
''entirely  to  the  decision  of  Congress,"  without'*  any  intention  to  holJ 
the  department  liable,  directly  or  indirectly/'  and  withont  expecting 
it  to  ''join  in"  any  application  to  Congress  for  such  compensatioa 
the  mails  were  received  on  board,  and  the  arrangement  oontinoed 
until  the  line  was  withdrawn. 

3.  That  for  the  intermediate^  or  weekly  service,  began  in  Uaicb) 
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1853,  and  terminated  in  Jnne  of  the  same  year,  to  which  the  greater 

Sortion  of  the  letter  of  the  Postmaster  General  and  the  correspon- 
ence  accompanjing  it  refer,  no  additional  compensation  is  claimed 
by  the  company. 

4.  That  cbU  the  additumal  mail  sertnce  for  which  eompenscUion  is 
claimed  has  been  actually  performed^  and  has  been  so  performed  unth 
the  distinct  understanding  on  the  part  of  the  oon^ny  that  the  whole 
question  of  compensation  therefor  should  he  submitted  to  the  judgmetd 
and  justice  of  Congress. 

For  the  trustees  under  the  oontract^  and  for  United  States  Mail 
Steamship  Company, 

EDWIN  CR08WELL. 
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CORRESPONDENCE  REFERRED  TO. 

I. — The  direct  service  between  New  York  and  Chagres, 

Letter  from  Postmaster  General  Hall  to  Mr.  Law,  Jane  23, 1851, 
enclosing  letter  from  New  York  merchant. 
From  Mr.  Law  to  Postmaster  General,  June  25,  1851. 
From  Postmaster  General  to  Mr.  Law,  July  1,  1851. 
From  Mr.  Law  to  Postmaster  General,  July  21,  1851. 

II. — Direct  service  between  New  Orleans  and  Chagres. 

Letter  from  Postmaster  General  to  Mr.  Roberts,  May  4,  1852. 
From  Mr.  Aspinwall  to  Postmaster  Gtoueral,  May  17,  1852. 
From  Postmaster  General  to  Mr.  Aspinwall,  May  18,  1852. 
Joint  letter  from  Mf .  Aspinwall  and  Mr.  Law  to  Postmaster  Gen- 
eral, May  26. 
Postmaster  General  to  Mr.  Aspinwall,  May  31,  1852. 
Postmaster  General  to  Mr.  Law,  June  1,  1862. 
Secretary  of  the  Navy  to  Mr.  Law,  June  2,  1852, 
Postmaster  General  to  Mr.  Law,  June  3,  18i2. 
Mr.  Law  to  Postmaster  General,  Juno  8,  1862. 
Mr.  Law  to  Secretary  of  the  Navy,  June  10,  1852. 
Postmaster  General  to  Mr.  Aspinwall,  June  14,  1852. 
Mr.  Law  to  Postmaster  General,  June  15,  1852. 
Mr.  Law  to  Postmaster  General,  June  16,  1852. 
Postmaster  General  to  Mr.  Brady,  June  16,  1852. 
Postmaster  General  to  Mr.  Law,  June  18, 1852. 
Postmaster  General  to  Secretary  of  the  Navy,  June  18,  1852. 
Postmaster  General  to  Mr.  Aspinwall,  June  18,  1862. 
Mr.  Law  to  Postmaster  General,  June  21, 1852. 
Mr.  Croswell  to  Postmaster  General,  June  23,  1862. 
Postmaster  General  to  Mr.  Brady,  June  22,  1852. 
Postmaster  General  to  Mr.  Law,  June  24,  1852. 
Mr.  Law  to  Postmaster  General,  June  24,  1862. 
Mr.  Sling  to  Postmaster  General,  June  24, 1852. 
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MSeaaion.     \  I  No.  441. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Kabce  2,  1857. — Suhmitted  and  ordered  to  be  printed. 


Mr.  BsNJAHm  submitted  the  following 

REPORT. 

The  Committee  on  PrivcUe  Land  OlaimSy  to  whom  was  r^erred  the  peti- 
tion of  Boyal  PhdpSy  attorney  in  fact  of'  JameSy  Sari  of  Selkirk j 
praying  a  patent  may  be  iaattedfor  certain  lands  granted  to  his  father 
by  the  Hudson's  Bay  Company ^  have  had  the  same  under  considera- 
iionj  and  submit  the  following  report  : 

The  petitioner  claims  a  large  district  of  country  south  of  the  49th 
parallel  and  included  in  Minnesota  Territory,  by  virtue  of  a  grant 
from  the  Hudson's  Bay  Company  in  1811,  to  whom  Charles  II,  in 
1669,  gave  a  charter  for  all  the  lands  watered  by  the  streams  flowing 
into  Hudson's  bay. 

The  petitioner  therefore  claims  under  an  English  grant,  and  the 
question  for  consideration  is,  whether  the  territory  claimed  was  within 
tne  jurisdiction  of  Great  Britain  ?  The  United  States  claim  the  terri- 
ritory  of  Louisiana  under  purchase  from  France  by  the  treaty  of  1803, 
with  the  same  extent  of  territory  '^  that  it  now  has  in  the  hands  of 
Spain,  and  that  it  had  when  France  possessed  it,  and  such  as  it  should 
be  after  the  treaties  subsequently  entered  into  between  Spain  and 
other  States." 

On  the  14th  of  February,  1804,  Mr.  Madison,  then  Secretary  of 
State,  in  a  communication  to  Mr.  Monroe,  then  our  minister  at  the 
court  of  St.  James,  makes  use  of  the  following  language  in  reference 
to  the  northern  boundary  of  Louisiana : 

^'  There  is  reason  to  believe  that  the  boundary  between  Louisiana 
and  the  British  territories  north  of  it  was  actually  fixed  by  commis- 
sioners appointed  under  the  treaty  of  Utrecht,  and  this  boundary  was 
to  run  from  the  Lake  of  the  Woods  westwardly  in  latitude  49°.  *  ♦ 
Annexed  is  a  paper  stating  the  authority  on  which  the  decision  of  the 
commissioners  under  the  treaty  of  Utrecht  rests,  and  the  reasoning 
opposed  to  the  construction  making  the  49th  degree  of  latitude  the 
northern  boundary  of  Louisiana,  with  marginal  notes  in  support  of 
that  construction." — (Am.  St.  Pap.,  vol.  3,  p.  90.) 

On  the  6th  of  September,  1804,  Mr.  Monroe  delivered  a  paper  to 
Lord  Harrowby,  of  which  the  following  is  an  extract :  (American 
State  Papers,  vol.  3,  page  97.) 

^*  By  the  tenth  article  of  tne  treaty  of  Utrecht,  it  is  argued  ^  that 
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France  shall  restore  to  Great  Britain  the  bay  and  straits  of  Hudson, 
together  with  all  the  lands,  seas,  seacoasts,  rivers,  and  places  sitaate 
on  the  said  bay  and  straits  which  belong  thereunto,'  &c. 

*^  It  is  also  agreed  '  that  commissaries  shall  be  forthwith  appointed 
by  each  power  to  determine,  within  a  year,  the  limits  between  the 
said  bay  of  Hudson  and  the  places  appertaining  to  the  French ;  and 
also  to  describe  and  settle,  in  like  manner,  the  boundaries  betveen 
the  other  British  and  French  colonies  in  those  parts.' 

**  Commissaries  were  accordingly  appointed  by  each  power,  who 
executed  the  stipulations  of  the  treaty  in  establishing  the  boundaries 
proposed  by  it.  They  fixed  the  northern  boundary  of  Canada  and 
Louisiana  by  a  line  beginning  on  the  Atlantic,  at  a  cape  or  promon- 
tory, in  58°  30"  north  latitude ;  thence  southwestwardly  to  tiie  Lake 
Mistasin ;  thence  further  southwest,  to  the  latitude  49°  north  from 
the  equator,  and  along  that  line  indefinitely.  *  *  *  By  Mit- 
chell's map,  by  which  the  treaty  of  1783  was  formed,  it  was  evident 
that  the  northwestern  point  of  the  Lake  of  the  Woods  was  at  least 
as  higH  north  as  the  latitude  49^. 

'*  By  the  observation  of  Mr.  Thompson,  astronomer  to  the  North- 
western Company,  it  appears  to  be  in  latitude  49^  37".  By  joining, 
then,  the  western  boundary  of  Canada  to  its  northern,  in  the  Lake  of 
the  Woods,  and  closing  both  there,  it  follows  that  it  was  the  obnoas 
attention  of  the  ministers  who  negotiated  the  treaty,  and  of  their 
respective  governments,  that  the  United  States  should  possess  all  the 
territory  lying  between  the  lakes  and  the  Mississippi  south  of  tb^ 
parallel  of  the  49^  of  north  latitude.  This  is  confirmed  by  the 
courses  which  are  afterwards  pursued  by  the  treaty,  since  thej  are 
precisely  those  which  had  been  established  between  Great  Britiiii 
and  France  in  former  treaties.  By  running  due  west  from  the  north- 
western point  of  the  Lake  of  the  Woods  to  the  Mississippi,  it  most 
have  been  intended,  according  to  the  lights  before  them,  to  take  tbe 

eirallel  of  the  49^  of  latitude,  as  established  under  the  treaty  of 
trecht ;  and  by  pursuing  thence  the  course  of  the  Mississippi  to  the 
31°  of  latitude  the  whole  extent  of  the  western  boundary  of  the 
United  States." 

In  1807  a  treaty  was  formed  by  the  commissioners  of  thai 
respective  governments,  which,  however,  was  never  confirmed,  i£ 
which  the  boundary  was  established  as  follows:  (American  State 
Papers,  vol.  3,  page  166.) 

^^  Article  6.  It  is  agreed  that  a  line  drawn  due  north  or  eoatl: 
(as  the  case  may  require,)  from  the  northwestern  point  of  tbe  Lake  o! 
the  Woods,  until  it  shall  intersect  the  49th  parallel  of  north  latitode, 
and  from  the  point  of  such  int'Orsection,  due  west,  along  and  with  tk 
said  parallel,  shall  be  the  dividing  line,"  &c. 

The  commissioners  at  the  Treaty  of  Ghent,  in  1814,  had  atODetiffie 
agreed  to  an  article  fixing  the  boundary  to  the  west  of  the  Lake  of  tbe 
Woods  at  the  49th  parallel,  but,  by  the  consent  of  both  partieB,  the 
article  was  omitted,  and  the  question  of  boundary,  although  disdnsed. 
^was  entirely  excluded  from  the  treaty. 

Thus  rested  this  boundary  question  until  the  treaty  of  1818,  by  the 
second  article  of  which  <at  is  agreed  that  a  line  drawn  torn  the  most 
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northwestern  point  of  the  Lake  of  the  Woods^  along  the  forty-ninth 
parallel  of  north  latitude,  or,  if  the  said  point  shall  not  be  in  the  fort^- 
ninth  parallel  of  north  latitude,  then,  that  a  line  drawn  from  said 
point  due  north  or  south,  as  the  case  may  be,  until  the  said  line 
shall  intersect  the  said  parallel  of  north  latitude,  and  from  the  point 
of  such  intersection^  due  west,  along  and  with  the  said  parallel,"  &c. — 
(U.  S.  S.,  vol.  8,  p.  249.) 

There  is  no  roserration  of  any  private  rights  bv  the  said  treaty; 
therefore,  all  private  rights  depend  alone  upon  the  law  of  nations  tot 
protection. 

The  question  of  boundary  being  a  political  question,  which  has  been 
definitely  settled  by  the  political  department  for  a  period  of  nearly 
forty  years,  and  that,  too,  in  accordance  with  the  declaration  of  Mr. 
Monroe  made  to  the  British  minister  more  than  half  a  century  ago, 
it  is  too  late  to  reopen  the  controversy,  and  the  petitioner  must  be 
foreclosed  by  the  action  of  his  own  government  in  ISOT,  1814, 
and  1818. 

After  a  careful  consideration  of  the  above  facts  and  the  law  appli- 
cable thereto  the  committee  are  of  opinion  that  the  petitioner  has  no 
legal  right  nor  equitable  claim  to  the  lands  in  question.  They  there- 
fore report  a  recommendation  that  the  prayer  of  the  petitioner  be 
refused. 
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ZdSeadon.      S  I  No.  442. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Hasch  3, 1857.— Ordered  to  lie  printed. 


Mr.  YuLEB  made  the  following 
REPORT. 

[To  aocompany  bill  S.  646.] 

The  Committee  of  Claims^  to  whom  was  referred  the  memorial  of  Daniel 

Kehr^  report: 

The  memorialist  represents  that  he  is  an  heir  and  representative  of 
John  D.  Kehr,  an  ensign  in  the  22d  regiment  of  United  States  infan- 
try, who  was  killed  in  the  battle  of  Niagara  on  the  25th  July,  1814. 
It  appears,  from  a  statement  of  the  Third  Auditor,  that  according  to 
the  books  of  his  office,  the  accounts  of  Ensign  Eehr  show  an  indebted- 
ness to  the  government  of  |3T4.  It  is  suggested  that  the  absence  of 
the  necessary  vouchers  to  meet  this  balance  is  owing  to  the  sudden 
death  of  Ensign  Kehr  upon  the  field  of  battle,  and  the  consequent 
loss  of  his  papers  and  memoranda  of  payments  or  disbursements  made 
by  him,  his  trunk  and  personal  effects,  except  his  horse^  not  having 
been  recovered  by  his  family. 

It  is  asked  that,  under  the  circumstances,  the  balance  upon  the 
books  of  the  treasury  may  be  remitted. 

In  the  case  of  Captain  W.  G-.  Williams,  who  was  killed  in  the  battle 
of  Monterey,  the  Senate  passed  a  bill  allowing  a  credit  to  settle  a  bal- 
lance  in  his  accounts  of  a  similar  character. — (See  Sen.  Bep.^  1st  sess. 
32d  Cong.,  No.  128.) 

Without  reference  to  other  precedents,  the  committee  are  of  opinion 
that  the  charge  existing  upon  the  books  of  the  treasury  against  Cap- 
tain Eerr  should  be  remitted.  It  is  understood  that  he  was  an  officer 
of  good  conduct,  and  usually  correct  and  accurate  in  his  accounts. 
The  fact  that  a  meritorious  officer  has  sealed  his  fidelity  to  his  countiy 
by  the  sacrifice  of  his  life  on  the  battle-field,  may  properly  permit 
such  presumptions  in  his  favor  as  may  justify  the  remission  of  a  pecu- 
niary charge  against  him,  of  which  it  is  likely,  from  his  previous  his- 
tory, he  would  have  relieved  himself  had  he  lived. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  9, 1857. — Submitted  and  ordered  to  be  printed. 


Mr.  Greek  made  the  following 

REPORT. 

jTAe  CammUiee  on  Penauma^  to  whom  toaa  rtferred  the  petition  (^Mar- 
garet McClure,  widow  of  John^  who  daima  a  pension  for  services 
alleged  to  have  been  rmdered  in  the  revolutionary  war^  beg  leave  to 
report: 

That  there  is  not  a  single  witness  who  saw  him  in  the  service,  nor 
is  there  any  record  evidence  in  support  of  the  claim.  One  witness 
says  he  is  ^^  as  sure  that  he  was  in  tne  service  of  the  United  States  as 
lie  could  be  of  anything  he  did  not  see/'  but  does  not  detail  any  cir- 
cumstances corroborating  that  statement.  One  other  witness  speaks  of 
having  heard  his  discharges  read,  but  does  not  eive  their  contents. 
The  t)ertificate  from  the  auditor  general  of  Pennsylvania  is  not  appli- 
cable tc^this  case,  for,  in  the  first  place,  it  shows  a  service  after  the 
claimant,  by  his  own  story,  had  ceased  to  serve,  and,  besides,  that  the 
documents  are  on  file  in  the  Pension  Office  showing  that  John  Mc- 
dure,  of  the  Pennsylvania  line,  was  a  sergeant  enlisted  for  the  war, 
and  ^at  he  received  his  bounty  land  as  such  November  6,  1789. 
Your  committee,  therefore,  unanimously  recommend  the  adoption  of 
the  followiuKresolution : 

Besdvedy  That  the  prayer  of  the  petitioner  be  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Maboh  3,  1857. — Submitted  and  ordered  to  be  printed. 


Mr.  FiBH  made  the  following 
REPORT. 

The  Committee  on  Foreign  BdatumSy  to  whom  was  referred  the  petition 
of  J.  G.  Tucker^  late  commercial  agent  of  the  United  States  for  Camor 
yagua  and  Tegucegalpa  in  Honduras,  praying  reimbursement  of  the 
amount  lost  and  expended  by  him  in  his  late  unsuccessful  attempt  to 
enter  upon  the  duties  of  that  office,  have  had  the  same  under  considera- 
tion and  now  report : 

The  petitioner  sets  forth  in  his  petition  that,  on  the  22d  February, 
1856,  he  was  appointed  and  dulj  commissioned  as  United  States  com- 
mercial agent  to  the  republic  of  Honduras.  That  he  immediately  left 
for  that  destination  via  Nicaragua,  in  which  country  he  was  delayed 
by  sickness,  during  which  he  was  robbed  of  |500  and  the  mules  pur- 
cnased  for  the  land  travel.  That  while  travelling  across  the  border 
and  through  Honduras  he  was  subjected  to  much  expense,  extortion, 
and  delay  in  his  progress  to  the  capital,  which  he  finally  reached  after 
a  difficult  journey  of  eight  hundred  miles.  That  on  presenting  his 
credentials  he  was  rejected,  on  the  plea  that  the  authorities  there  were 
unacquainted  with  either  the  signature  of  Mr.  Marcy  or  the  seal  of 
the  United  States,  and  thereupon  he  returned  to  the  United  States. 

In  support  of  his  petition,  Mr.  Tucker  refers  to  the  correspondence 
between  himself  and  the  Department  of  State,  in  which  the  same  facts 
are  more  fully  detailed,  together  with  a  translation  of  the  letter  of  the 
Eonduran  minister,  declining  to  receive  him  as  United  States  commer- 
cial agent  to  that  republic. 

The  petitioner  further  states  that  the  expenses  actually  incurred  by 
Mm  amount  to  the  sum  of  |964,  which,  together  with  the  |600  stolen 
from  him,  and  a  remuneration  for  his  services,  he  pray 9  may  be  now 
allowed  to  him. 

From  a  letter  of  the  Secretary  of  State,  to  whom  the  petition  and 
accompanying  papers  were  referred,  for  such  information  touching  this 
case  as  the  department  might  afibrd,  it  appears  that  Mr.  Tucker  had 
previously  been  in  Honduras,  had  business  concerns  there,  "and  wished 
to  ^0  back  with  the  appointment  of  commercial  agent,  partlv,  if  not 
mainly,  for  the  prosecution  of  his  private  business.  ¥hat  on  his  return 
to  that  country,  although  much  alarm  had  been  excited  in  regard  to 
Americans  by  what  had  occurred  in  Nicaragua,  he  did  not  do  what  he 
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oaffbt  to  ha,Ye  done  to  allaj  apprehensioiuiy  and  even  on  mkhb  QOBMMm, 
88  ne  admitted  to  the  Secretary^  refiised  to  show  his  passport. 

Further,  it  seems  evident  from  the  letter  of  the  Hondnran  miniiter 
that  the  refusal  to  recognize  Mr.  Tucker  in  his  offidal  charsctei  irai 
not  absolute,  hut  merely  suspended  on  account  of  a  difficoltj  wliich 
might  easily  have  been  removed  by  communicating  with  the  United 
States  consul  at  Omoa.  But  this  he  declined  doing,  and  abmptljleft 
the  country  on  his  return  to  the  United  States. 

TT^on  a  full  view  of  all  the  circumstances  the  committee  are  of 
opinion  that  the  petitioner  is  not  entitled  to  the  relief  asked  for,  and 
they  therefore  recommend  that  the  claim  be  rejected. 


Digiti 


zed  by  Google 


)  SENATE.  (  Bbp.  Com. 

5  {  No.  446. 


34th  GongbesS;  I  SENATE 

3d  Session, 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Maxob  3,  1867.— Sabmitted  and  ordered  to  be  printed. 


Mr.  DusKEB  made  the  following 

REPORT. 

TJu  Committee  on  Bevobiiionarjn  Claims^  to  whom  was  referred  thepeti- 
tton  of  Joseph  Hdmafy^  praying  to  he  allowed  bounty  land  for  mUttary 
services  during  the  war  of  the  revolution^  report: 

That  on  examination  of  this  claim  they  find  that  it  has  been  ad- 
justed hy  the  Commissioner  of  the  Pension  Office.  They  therefore  ask 
to  l>e  discharged  from  the  ftirther  consideration  of  said  petition. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  3, 1857.— Ordered  to  be  printed. 


Mr.  EusK  made  the  following 

REPORT. 

The  Committee  on  Indian  Affairs^  to  whom  was  referred  the  memorial 
of  David  Gordon^  in  behalf  of  himself  and  others,  beg  leave  to  report : 

That  in  the  year  1848  Congress  passed  the  following  act: 

AN  ACT  for  the  relief  of  the  legal  repreBentatives  of  George  Fisher,  deceased. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  Uni- 
ted States  of  America  in  Congress  assembled ,  That  the  Second  Auditor 
of  the  Treasury  of  the  United  States  he,  and  he  is  herehy,  authorized 
and  required  to  examine  and  adjust  the  claims  of  the  legal  representa- 
tives of  George  Fisher  deceased,  on  principles  of  equity  ana  justice, 
and  having  due  regard  to  the  proofs  for  the  value  of  property  taken  or 
destroyed  hy  the  troops  of  the  United  States  engaged  in  suppressing 
Indian  hostilities  in  the  year  eighteen  hundred  and  thirteen;  and  that 
the  said  legal  representatives  be  paid  for  the  same  out  of  any  money 
in  the  treasury  not  otherwise  appropriated. 

Sec.  2.  And  be  it  further  enacted ,  That,  if  it  shall  he  found  imprac- 
ticable for  the  claimants  to  furnish  distinct  proof  as  to  the  specific 
quantity  of  property  respectively  taken  or  destroyed  by  the  troops  and 
by  the  Indiabs,  it  shall  be  lawful  for  the  said  accounting  officer  to  ap- 
portion the  losses  caused  by  said  troops  and  Indians^  respectively,  in 
such  manner  as,  from  the  proofs,  he  may  think  just  and  equitable,  so 
as  to  afford  a  fair  and  full  indemnity  for  all  losses  and  injuries  occasioned 
by  said  troops j  and  culow  the  claimants  accordingly:  Provided ,  That 
nothing  herein  contained  shall  authorize  any  payment  for  property 
destroyed  by  Indians. 

Approved  April  12,  1848. 

Under  the  provisions  of  this  law,  there  were  two  adjustments  of  the 
claim,  which  will  appear  by  reference  to  copies  of  the  Second  Auditor's 
reports  hereto  attached  as  part  of  this  report.  After  this  settlement, 
Congress  passed  the  following  act: 

AN  ACT  Bupplemental  to  an  act  therein  mentioned. 

Be  U  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  Uni- 
ted States  of  America  in  Congress  assembled,  That  it  shall  be  the  duty 
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of  the  Second  Auditor  of  the  Treasury,  under  the  proyiBionsoftlieiid 
of  Congress  for  the  relief  of  the  legal  representatives  of  George  Fisher, 
deceased,  approved  12th  of  April,  1848,  to  re-examine  the  said  case, 
and  to  allow  the  claimants  tne  benefit  of  the  testimony  heretofore 
marked  ^^rfgectedforihewant  of  autheniicalion/*  provided  the  eune 
is  now  legally  authenticated  by  the  executive  of  Alabama;  the  adjost- 
ment  to  he  made  in  strict  accordance  with  the  act  herein  ahove  ^^ 
ferred  to,  and  to  which  this  act  is  barely  supplemental. 
Approved  December  22,  1854. 

This  law  has  never  been  executed.  The  Secretary  of  the  Treannrj 
refused  to  permit  the  Second  Auditor  to  readjust  the  claim;  his  rea- 
sons therefor  are  hereto  attached  as  a  part  of  this  report. 

The  committee  therefore  recommend  the  passage  of  the  resolntioD 
herewith  reported : 

Besdvtdj  That  the  existing  law  is  ample  in  its  provisions  for  tk 
4tdju8tment  of  the  claim  of  the  heirs  of  the  late  Greorge  Fisher. 


Trbasubt  Depabtusnt, 
Beocmd  Auditor* a  Office,  March  30, 1855. 

Sir:  By  an  act  approved  December  22, 1854,  entitled  "An  act  sup- 
plemental to  the  act  for  the  relief  of  the  legal  representative  of  George 
Fisher,  deceased,"  which  original  act  was  approved  April  12, 1848. 
it  is  made  the  duty  of  the  Second  Auditor  to  examine  the  said  caw 
and  to  allow  the  claimants  the  benefit  o(  the  testimony  heretofore 
marked  "  rejected  for  the  want  of  authentication  j  provided  the  same  m 
now  legally  authenticated  by  the  executive  of  Alabama,"  the  adjust- 
ment to  be  made  in  strict  accordance  with  the  act  above  referred  to. 
and  to  which  this  act  is  barely  supplemental. 

The  facts  in  the  case  are  these:  My  predecessor  had  submitted  to 
him  in  this  claim  originally  the  deposition  of  six  individnata,  tiz 
Haden,  Eeviere,  Presnal,  Davis,  Harrison,  and  Turner,  testifying  to 
the  amount  and  value  of  property  in  the  possession  of  George  Fiiker 
on  a  farm  in  Mississippi  Territory,  which,  they  alleged,  wasdealroTed 
in  the  year  1813.  Their  evidence  estimates  the  value  of  the  property 
at  sums  varying  between  |13.000  and  |22,000.  In  April,  1848,  m 
award  was  made,  on  the  deposition  of  Haden,  Reviere,  and  PresDal 
allowing  |8,873,  without  interest,  the  claimants  protesting  at  the 
time  against  the  amount  and  insisting  upon  their  right  to  loterert; 
the  depositions  of  Davis,  Harrison,  and  Turner,  were  rejected  for  wiut 
of  authentication.  In  December,  1848,  the  Auditor  again  took  up  the 
case,  and  upon  these  rejected  depositions  allowed  the  further  sumo 
$8,973,  with  interest  on  the  same  from  13th  of  February,  '832^1 
December,  1848 ;  in  rendering  the  award,  however,  he  deducted  from 
said  second  allowance  the  sum  of  |8,873,  with  interest  thereon  from 
22d  April,  1848,  to  December,  1848,  amounting  to  |9,23t  79,/h»<^f; 
really  absorbed  the  interest  upon  and  a  part  of  the  principal  i^* 
|8,973,  the  second  award  ;  the  claimants  still  protesting  again»t  the 
allowance,  and  contending  for  interest  from  1813^  the  date  oMhe 
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defltruction  of  the  property,  and  not  from  February,  1832,  the  time 
alleged  by  the  Auditor  as  the  earliest  period  of  the  presentation  of  the 
claim. 

The  question  as  to  the  time  when  interest  should  commence  was 
submitted  to  the  Attorney  General,  and,  in  an  opinion  given  by  him, 
dated  February  16,  1849,  he  held  that,  as  the  Second  Auditor  had 
decided  that  the  value  of  the  property  taken  or  destroyed,  with  in- 
terest upon  it,  should  be  paid  as  a  fair  and  full  indemnity,  that  the 
interest  should  be  computed  from  the  time  when  the  property  was  taken 
and  destroyed.  At  this  point  the  case  rested  when  I  came  into  office, 
the  9th  of  April,  1849,  and  I  submitted  to  the  Secretary  the  two 
questions :  Ist.  Whether  the  opinion  of  the  late  Attorney  General 
upon  the  decision  of  the  late  Second  Auditor  was  obligatory  on  my 
action  ?  and,  second,  ought  interest  to  have  been  allowed  under  the 
act  of  Congress  referred  to  ?  I  was  answered  by  an  opinion  from  the 
Attorney  General,  dated  May  8,  1849,  that  I  had  no  discretion  in 
the  matter,  and  interest  was  allowed  on  |8,973  from  the  13th  of  July, 
1813,  to  the  13th  of  February,  1832,  amounting  to  |10,004  89,  pre- 
suming that  the  interest  had  been  allowed  as  intended  by  the  awards 
of  my  predecessor  from  1832  to  1848. 

In  looking  into  the  case  now,  under  the  provisions  of  the  act  ap- 
proved December  22,  1854, 1  find  that  Congress  acted  under  the  im- 
pression that  the  testimony  marked  '^  rejected  for  want  of  authentica- 
tion" had  never  been  acted  on,  whilst  the  second  award  of  my  prede- 
cessor shows  that  he  admitted  the  testimony  and  allowed  the  sum  of 
|8,973.  I  also  discover  the  mistake  of  my  predecessor  in  calculating 
the  interest. 

The  point  on  which  I  desire  your  advice  and  decision  is,  whether  I 
am  restricted  by  the  last  act  to  the  question  of  the  rejected  testimony, 
and  whether  I  have  the  power  to  correct  the  error  in  the  calculation 
of  interest. 

The  whole  subject,  with  all  the  papers  connected  with  the  case,  is 
submitted  for  your  decision. 

I  enclose  a  statement  showing  what  amount  has  been  paid  under 
the  several  decisions  heretofore  made,  and  what  amount  is  due  if  the 
awards  of  my  predecessor  are  carried  out,  allowing  interest  upon  the 
same  from  the  13th  of  July,  1813,  to  the  22d  of  April,  1848,  the  date 
of  the  first  award.  I  also  send  with  the  papers,  by  request,  the  ar- 
gument of  counsel  in  the  case. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON, 

Second  Auditor. 

Hon.  Jambs  Guthrie, 

Secretary  of  the  Treasury. 
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Biatement  of  the  claim  of  the  repreaentoHves  of  George  Fuktr^  deoeaaed, 
as  due  wider  the  several  awards  heretofore  made,  and  the  ammmU 
paid  under  said  awards : 

Amount  awarded  in  April,  1848 $8,873  00 

Amount  awarded  in  December,  1848 8,973  00 

17,846  00 
Interest  on  $17,846,  the  amount  of  the  above  awards,  from 
13th  July,  1813,  the  date  of  the  destruction  of  the 
property,  to  22d  April,  1848,  the  date  of  the  first  award, 
34  years,  9  months,  and  10  days,  at  6  per  cent,  per  an- 
num   37,238  66 

55,084  66 
From  which  deduct — 

Amount  paid  22d  April,  1848 $8,873  00 

Amount  paid  30th  December,  1848 8,797  94 

Amount  paid  12th  May,  1849 10,004  89 

27,675  83 

27,408  S3 


Basis  of  thefrst  award. 

100  acres  of  corn  on  Bassett's  creek,  30  bushels  to  the  acre, 

(one-half) $1,500 

400  cattle,  $10  each,  (one-half) 2,000 

350  stock  hoffs,  $3  each,  (one-half) 525 

75  fat  hogs,  $14  each,  (one-half) 525 

Hats  and  goods  used  by  troops,  (one-half) 500 

4  dozen  wine 48 

125  gallons  of  whiskey 125 

Wheat  in  stacks 250 

Corn  in  Alabama 3,500 

8,8r3 

Error  of  $100  in  addition. 

Basis  of  the  second  award. 

Corn  on  Bassett's  creek,  3,000  bushels,  at  $1  each,  (one-half)  $1,500 

Cattle,  500  head,  (200  used,)  at  $10  each 2,000 

Hogs,  stock,  350,  at  $3  each,  (one-half) 525 

Hogs,  fat,  75,  at  $14  each,  (one-half) 525 

Furs,  hats,  and  goods  in  store,  whiskey  and  wine 673 

Wheat  in  stacks,  (35  acres) 250 

Whole  crop  on  Alabama  river  farm.  Fort  Gaiborne 3,600 

8,973 
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Tbbasukt  Department, 
Second  Auditor's  Office^  February  14,  1857. 

Sib:  In  answer  to  the  resolution  adopted  by  the  Committee  on 
Indian  Affairs  of  the  Senate,  and  referred  to  this  officje  yesterday,  ask- 
ing what  action  has  been  taken  by  the  department  in  execution  of  the 
two  acts  of  Congress  "  for  the  relief  of  the  legal  representatives  of 
George  Fisher,  deceased,  approved  April  12,  1848,  and  December  22, 
1854,''  and  requesting  the  decisions  of  the  Attorney  General  in  rela- 
tion to  interest  on  said  claim,  I  have  the  honor  to  report : 

That  on  a  settlement  of  the  account  on  April  22,  1848, 

there  was  allowed  and  paid,  without  interest $8,873  00 

That  on  settlement  of  December  30,  1848,  there  was 
awarded  |8,973,  with  interest  thereon  from  February 
13,  1832,  to  date  of  this  settlement,  at  6  per  cent,  per 
annum,  amounting  to  $18,035  73,  from  which  was  de- 
ducted $8,873  paid  on  previous  settlement,  and  interest 
thereon,  at  the  same  rate,  to  the  date  of  this  settlement, 
amounting  to  $9,237  79,  which  leaves  a  balance,  which 
was  paid  December  30, 1848 8,797  94 

And  that  on  the  last  settlement,  on  the  12th  of  May,  1849, 
there  was  allowed  and  paid  as  interest  on  $8,973, 
awarded  to  the  representatives  of  George  Fisher,  from 
July  13,  1813,  to  February  13,  1832,  at  6  per  cent,  per 
annum,  under  opinion  of  Attorney  General  of  May  8, 
1849 10,004  89 


27,675  83 


The  opinions  of  Ihe  Attorney  General  of  December  20,  1849,  Feb- 
ruary 16,  1849,  and  May  8,  1849,  are  herewith  transmitted,  as 
requested. 

The  foregoing  exhibits  all  the  action  of  this  office,  by  settlement 
under  the  act  **  for  the  relief  of  the  representatives  of  George  Fisher," 
approved  April  12, 1848.  Under  the  act  approved  December  22, 1854, 
no  action  has  taken  place,  further  than  is  contained  in  my  letters  of 
March  30,  1865,  and  June  11, 1856,  addressed  to  the  Secretary  of  the 
Treasury.  The  final  action  on  the  case,  I  presume,  is  on  file  in  the 
office  of  the  Secretary,  as  it  was  not  transmitted  with  the. papers  of 
deorge  Fisher's  representatives  when  returned  to  this  office.  The 
resolution  and  letter  of  Mr.  Sebastian  are  returned  herewith. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON, 

Second  Auditor, 

Hon.  jABfBS  Guthrie, 

Secretary  of  the  Treasury, 
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Treasury  Dkpabxisht, 
April  4, 1855. 

Sir  :  I  find  thai  the  Second  Auditor,  under  date  of  the  22d  of  Apnl. 
1848,  rejecting  certain  depositions,  for  want  of  sufficient  autbeDtica- 
tion,  awarded  to  the  representatives  of  George  Fisher  the  sum  ot 
$8,873,  as  a  full  and  fair  equivalent  for  the  property  destroyed  by  lie 
United  States  troops,  and  that  said  sum  was  accordingly  paid  to  the 
representatives.  I  also  find  that  the  said  Auditor  again  took  up  the 
said  case,  under  an  opinion  of  the  Attorney  General  as  to  the  reject- 
ed depositions,  and  made  another  award,  in  which  he  allowed,  on  the 
whole  case,  for  the  property  destroyed  hy  the  United  States  troop*, 
the  sum  of  |8,973,  being  $100  more  than  allowed  by  the  first  award, 
and  on  this  latter  award  allowed  interest  at  the  rate  of  six  percent 
from  the  13th  of  February,  1832,  the  time  when  Congress  wtsfir^ 
petitioned  to  settle  the  claim,  and  deducted  therefrom  the  first  award 
of  |8,873,  leaving  a  balance  of  $8,797  94,  which  was  paid  the  repre- 
sentatives. 

I  further  find  that,  upon  the  opinion  of  Attorney  General  Toucer, 
you  took  up  the  case  and  allowed  interest  upon  the  last  award  d 
|8,973  from  the  13th  of  July,  1813,  to  the  13th  of  February,  1832,  sod 
allowed  the  further  sum  of  $10,004  89. 

Ton  will  thus  see  that  the  sum  awarded  to  Fisher's  representatires, 
by  your  predecessor,  under  his  second  award,  embracing  the  rejected 
depositions,  has  been  fully  paid,  with  interest  from  the  13th  of  Feb- 
ruary, 1813,  and  that  there  was  not  the  two  sums  of  $8,873  ud 
$8,973,  constituting  $17,846,  awarded  ^or  the  damages  done  by  die 
United  States  troops,  and,  consequently,  there  is  no  such  balance  doe 
for  interest  or  otherwise,  as  you  suppose. 

In  my  opinion,  the  second  award  of  your  predecessor,  allowing  in- 
terest from  1832  to  the  time  application  was  first  made  to  Congres 
for  compensation,  was  all  that  equity  and  justice  called  for,  andtbit 
Attorney  General  Toucey's  opinion  ought  not  to  have  been  applied^ 
the  aise  as  it  stood,  and  did  not  justify  the  further  allowance  of  iit- 
terest. 

As  the  second  award  of  your  predecessor  was  made  on  the  hmji 
the  rejected  depositions  on  making  his  first  award,  the  act  of  1854. 
authorizing  those  depositions  to  be  considere*!,  and  a  further  award 
made,  was  for  the  want  of  the  proper  information ;  and  as  they  hiie 
already  ^en  considered  and  acted  upon,  you  are  not  authorised  ton- 
vise  the  action  of  your  predecessor  under  the  proyision  of  the  act  d 
1854,  but  should  make  a  detailed  report  of  the  case  to  me,  so  that  I 
may  lay  it  before  the  President,  to  be  presented  to  Congress  for  tbdr 
consideration. 

I  am,  very  respectfully, 

JAMES  GUTHRIE, 
Secretary  of  the  Treannf^ 

P.  Clayton,  Esq., 

Second  Auditor  of  Treasury. 

The  papers  are  herewith  returned. 
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^^  '"  Trbasury  Dbpartmbnt, 

December  20, 1856. 

Sir  :  I  have  the  honor  to  report  to  you,  in  order  that  the  fact  may, 
if  you  think  proper,  he  communicated  to  Congress,  that  the  act  en- 
titled ''  An  act  supplementary  to  an  act  therein  mentioned,"  approved 
22d  December,  1854,  has  not  been  executed  for  the  reasons  and  under 
the  circumstances  Tfhich  will  be  stated. 

The  act  provides  ^'  that  it  shall  be  the  duty  of  the  Second  Auditor  of 
the  Treasury,  under  the  provisions  of  the  act  of  Congress  for  the  relief  of 
the  legal  representatives  of  George  Fisher,  deceased,  approved  April  12, 
1848,  to  re-examine  the  said  case,  and  to  allow  the  claimants  the  benefit 
of  the  testimony  heretofore  marked  re;ec^e<2/br  the  want  of  autheniication, 
provided  the  same  is  now  legally  authenticated  by  the  executive  of 
Alabama ;  the  adjustment  to  be  made  in  strict  accordance  with  the  act 
herein  before  referred  to,  and  to  which  this  act  is  barely  supplemental.'' 

The  facts  of  the  case  are,  that  under  the  said  act  of  12th  April,  1848, 
the  Second  Auditor  made  an  award,  upon  the  testimony  of  Robert  G. 
Hayden,  H.  L.  Deviene  and  Absalom  P.  Greswall,  on  which  there 
was  allowed  and  paid  $8,873.  The  Auditor,  in  December,  1848,  made 
a  subsequent  award,  in  which,  taking  into  view  the  testimony  consid- 
ered in  the  former,  as  well  as  the  affidavits  of  Davis,  Turner  and 
Hanson ,  then  rejected  ^*  because  there  was  no  proof  that  the  several  per- 
sons before  whom  they  were  taken  wore  justices  of  the  peace,"  allowed, 
by  force  of  the  whole,  the  sum  of  (being  $100  more  than  the  sums 

Previously  allowed) $8,973  00 
'he  Auditor  allowed  interest  on  this  sum  from  the  12th 
of  February,  1832,  when  Col.  Fisher  first  presented 
hispetition  to  Congress 9,062  73 

Making 18,035  73 

And  deducted  the  amount  of  the  former  award  $8,873 
with   interest  thereon  from  date  of  payment 9,237  79 

Being 8,797  84 

which  was  paid  on  the  30th  December,  1848. 

Under  opinions  of  successive  Attorneys  General,  of  16th  February 
and  8th  May,  1849,  the  Auditor  further  allowed  interest  from  the  13th 
July,  1813,  when  the  injury  is  alleged  to  have  been  done,  to  the  said 
13th  February,  1832,  amounting  to  $10,004  87,  making  in  all 
$27,675  83  awarded  and  pid  in  this  case,  of  which  $8,973  is  for  dam- 
ages, and  $18,702  86  for  interest. 

The  act  of  22d  December,  1854,  supplementary  to  an  act  therein 
mentioned,  was  introduced  and  passed  in  the  Senate  without  papers. 

The  case  was  brought  to  my  notice  under  a  misapprehension  on  the 
part  of  the  Auditor  of  the  amount  of  principal  naid  under  the  act  of 
1848,  and  a  submission  of  the  question  of  a  further  allowance  of  in- 
terest. My  decision  on  that  point  is  annexed  ;  the  law  being  now 
settled  at  the  treasury  in  respect  to  such  cases,  that  where  interest  is 
not  granted  in  express  terms,  or  by  necessary  implication,  it  is  not  al- 
lowed. 
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By  the  passage  of  the  recited  act,  Congress  intended  to  gire  Fish- 
er's representatives  the  benefit  of  the  rejected  testimony ;  bat  as  they 
had  already  had  the  benefit  of  that  testimony  in  the  second  awaid 
made  by  the  Auditor,  and  which  fact  was  not  known  to  Congren  when 
they  passed  the  supplementary  act,  the  particular  relief  provided  for 
cannot  be  granted.  It  seems  manifest  that  Congress  did  not  intend 
any  relief  other  than  the  benefit  of  the  rejected  testimony,  although 
an  examination  of  the  case  is  directed ;  but  if  there  was  authority  now 
to  re-examine  the  whole  case,  and  the  accounting  officers  of  the  treas- 
ury should  arrive  at  the  conclusion  that  Fisher's  representatives  wm 
entitled  to  compensation  for  thewholedamage  claimed,  as  well  that  done 
by  the  United  States  troops,  for  which  the  allowance  was  made,  as  that 
done  by  the  Indians,  which  was  excluded,  inasmuch  as  Fisher's  re- 
presentatives have  received  more  interest  than  the  whole  amount  of 
damage  proved,  and  as  no  interest  on  such  claims  is  now  allowahle. 
no  further  payment  could  be  made  on  this  claim.  Neither  of  the  acts 
for  the  benefit  of  Fisher's  representatives  gives  interest,  or  directs  the 
accounting  officers  to  allow  it ;  and  there  is  no  general  law  author- 
izing the  payment  of  interest  in  this  class  of  cases,  whilst  the  practice 
of  the  government  is  against  it.  A  petition  to  Congress  in  this  class 
of  cases  is  an  appeal  to  the  equity  and  justice  of  all  the  people  of  the 
United  States  ;  aikl  the  act  of  Congress  stands  like  a  judgment  or  de- 
cree in  equity  between  individuals,  and  carries  no  interest  unless  given 
in  the  judgment  or  decree. 

Upon  this  state  of  the  case,  the  act  of  December,  1864,  being  un- 
perative,  the  thing  directed  having  been  before  done,  if  you  shall 
think  it  fit  to  submit  this  report  to  Congress,  it  will  be  for  that  body 
to  repeal  the  said  act,  or  take  such  other  order  in  the  premises  as  it 
may  deem  proper. 

Most  respectfully,  your  obedient  servant, 

JAMES  GUTHRIB, 
Secretary  of  the  IVeowry. 


Endorsed  as  follows : 

I  approve  the  views  expressed  within,  and  am  not  inclined  to  T^ 
commend  further  legislation  in  the  case. 

FBANKLIN  PIEBCE. 
Jaku^by  18,  1856. 


Treasury  Department,  December  20, 1855. 

Sm:  I  have  the  honor  to  report  to  you,  in  order  that  the  fact  mar, 
if  you  think  proper,  be  communicated  to  Congress,  that  the  act  en- 
titled ^<  an  act  supplemental  to  an  act  therein  mentioned,"  approved 
December  22,  1864,  has  not  been  executed,  for  the  teasons  ana  nnder 
the  circumstances  which  will  be  stated. 

The  act  provides  ''  that  it  shall  be  the  duty  of  the  Second  Auditor 
of  the  Treasury,  under  the  provisions  of  the  act  of  Congress  for  the 
relief  of  the  legal  representatives  of  George  Fisher,  deceased,  ap- 
proved April  12,  1848,  to  re-examine  the  said  case,  and  to  allow  the 
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olaimants  the  benefit  of  the  testimoDj  heretofore  marked  rgected  /or 
the  want  of  auiheiUication^  provided  the  same  is  now  legally  authenti- 
cated by  the  executive  of  Alabama ;  the  adjustment  to  be  made  in 
strict  accordance  with  the  act  hereinbefore  referred  to,  and  to  which 
this  act  is  barely  supplemental." 

The  facts  of  the  case  are,  that,  under  the  said  act  of  April  12, 1848, 
the  Second  Auditor  made  an  award  upon  the  testimony  of  Robert  G. 
Hayden,  H.  L.  Deviene,  and  Absalom  Preswal,  on  which  there  was 
allowed  and  paid  |8,873.  The  Auditor,  in  December,  1848,  made  a 
subsequent  award,  in  which,  taking  into  view  the  testimony  considered 
on  the  former,  as  well  as  the  affidavits  of  Davis,  Turner,  and  Hanson, 
then  rejected  '^  because  there  was  no  j>roof  that  the  several  persons 
before  whom  they  were  taken  were  justices  of  the  peace,"  allowed,  by 
force  of  the  whole,  the  sum  of  $8,973,  being  $100  more  than  the  sum 
previously  allowed.  The  Auditor  allowed  interest  on  this  sum  from 
the  12th  of  February,  1832,  when  Colonel  Fisher  first  presented  his 
petition  to  Congress,  $9,062  73,  making  $18,035  73,  and  deducted 
the  amount  of  the  former  awards  $8,873,  with  interest  thereon  from 
date  ot  payment,  $9,237  79,  leaving  $8,797  74 ;  which  was  paid  on 
the  30th  of  December,  1848. 

Under  opinions  of  successive  Attorneys  General,  of  I6th  Februarv 
and  8th  May,  1849,  the  Auditor  further  allowed  interest  from  the  13th 
July,  1813,  when  the  injury  is  alleged  to  have  been  done,  to  the  said 
13th  of  February,  1832,  amounting  to  $10,004  89— making,  in  all, 
$27,675  83  awarded  and  paid  in  this  case,  of  which  $8,973  is  for 
damages,  and  $18,702  83  for  interest. 

The  act  of  December  22,  1854,  supplementary  to  an  act  therein 
mentioned,  was  introduced  and  passed  in  the  Senate  withut  papers. 
The  case  was  brought  to  my  notice,  under  a  misapprehension  on  the 
part  of  the  Auditor  of  the  amount  of  principal  paid  under  the  act  of 
1848,  and  a  submission  of  the  question  of  a  further  allowance  of  in- 
terest. My  decision  on  that  point  is  annexed ;  the  law  being  now 
settled  at  the  treasury,  in  respect  to  such  cases,  that  where  interest 
is  not  sranted  in  express  terms,  or  by  necessary  implication,  it  is  not 
allowable. 

By  the  passage  of  the  recited  act.  Congress  intended  to  give  Fisher's 
representatives  the  benefit  of  the  rejected  testimony ;  but  as  they  had 
already  had  the  benefit  of  that  testimony  in  the  second  award  made 
by  the  Auditor,  and  which  fact  was  not  known  to  Congress  when  they 
passed  the  supplementary  act,  the  particular  relief  provided  for  cannot 
be  granted.  It  seems  manifest  that  Congress  did  not  intend  any 
relief  other  than  the  benefit  of  the  rejected  testimony,  although  a  re- 
examination of  the  case  is  directed  ;  but  if  there  was  authority  now 
to  re-examine  the  whole  case,  and  the  accounting  officerff  of  the  treas- 
ury should  arrive  at  the  conclusion  that  Fisher's  representatives  were 
entitled  to  compensation  for  the  whole  damaee  claimed,  as  well  that 
done  by  the  United  States  troops,  for  which  tne  allowance  was  made, 
as  that  done  by  the  Indians,  which  was  excluded,  inasmuch  as  Fisher's 
representatives  have  received  more  interest  than  the  whole  amount  of 
damage  proved,  and  as  no  interest  on  such  claims  is  now  allowable, 
no  further  payment  could  be  made  on  this  claim.  Neither  of  the 
Rep.  Com.  446 2 
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acts  for  the  benefit  of  Fisher's  representatives  gives  interest,  or  direcU 
the  accounting  officers  to  allow  it;  and  there  is  no  general  lawsathor* 
izing  the  payment  of  interest  in  this  class  of  cases,  whilst  the  pno* 
tice  of  the  government  is  against  it. 

A  petition  to  Congress,  in  this  class  of  caaes,  is  an  appeal  to  the 

Soity  and  justice  of  M  the  people  of  the  United  States ;  and  the  ad 
(ingress  stands  like  a  judgment  or  decree  in  equity  hetween  indi- 
vidualsy  and  carries  no  interest  unless  given  in  the  judgment  or 
decree 

Upon  this  state  of  the  case,  the  act  of  December,  1854,  being  im- 
perative, the  thing  directed  having  been  before  done,  if  yon  shall 
think  it  fit  to  submit  this  report  to  Congress,  it  will  be  for  that  bodj 
to  repeal  the  said  act,  or  take  such  other  order  in  the  premises  as  it 
may  deem  proper. 

Most  respectfully,  your  obedient  servant, 

JAMES  GUTHBIE, 
B^rreiary  of  the  TVeomjf. 
The  PaasnxBNT  of  thb  Unitbd  Statbs. 


Endorsed  as  follows : 

I  approve  the  views  expressed  within,  and  am  not  inclined  to  n- 
commend  further  legislation  in  this  case. 

FRANKLIN  PIEBCE. 
January  18,  1866. 


Attornky  Oenbral's  Officb,  December  20, 1848. 

8m:  In  reply  to  your  inquiry,  I  beg  leave  to  say  that,  under  the 
act  of  Congress  of  April  12,  1848,  for  the  relief  of  the  legal  repre- 
sentatives of  Gteorge  Fisher,  deceaised,  authorizing  and  requiring  tk 
Second  Auditor  of  the  Treasury  to  examine  and  adjust  their  chiof 
for  spoliations  during  the  war  of  1812,  on  principles  of  equity  ni 
justice,  the  Second  Auditor  is  very  clearly  permitted  to  receive  proof 
of  a  claim,  although  he  may  have  previously  ruled  out  the  same  proof 
for  informality,  and  reported  upon  the  other  claims  satisfiu;torily  eotab- 
lished.  Indeed,  I  think  he  is  required  to  do  it.  It  is  not  ueoutuj 
for  Congress  to  re-enact  the  law.  If  the  claim  be  a  jast  one,  the  td 
is  broad  enough  to  permit  it  to  be  allowed.  No  chancellor  wooM  M 
at  liberty  peremptorily  and  finally  to  reject  it  beotuse  there  was  s  dip 
in  the  forms  of  woof.  I  think  the  Second  Auditor  has  full  p|ower  no- 
der  this  act  4o'do  justice  upon  the  principles  which  prevail  in  oou^ 
of  equity,  one  of  which  is,  not  to  permit  a  just  claim  to  be  defested 
by  an  accidental  omission  or  mistaJce  like  that  in  question. 

I  have  the  honor  to  be,  very  respectfuUyi  sir,  your  obedient  eemni 

ISAAC  TOUCBY, 

Hon*  RoBBRT  J.  Walksr, 

Secretary  of  the  Treaaury. 
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Attobkby  Grnsral's  OmcH,  FArwiry  16, 1849. 
Sib  :  In  administering  tlio  relief  provided  by  the  act  of  Congress 
for  the  legal  representatives  of  (Jeorge  Fisher,  deceased,  approved 
April  12,  1848,  it  being  held  by  the  Second  Auditor  that  the  value  of 
the  property  taken  or  destroyed,  with  interest  upon  it,  is  to  be  paid  as 
**  a  fair  and  fall  indemnity,"  it  would  seem  to  follow,  of  course,  that 
the  interest  should  be  computed  from  the  time  when  the  property  was 
taken  or  destroyed  by  the  troops  of  the  United  States. 

As  to  the  rate  of  interest,  it  is  not  fixed  by  any  contract,  nor  is  in- 
terest to  be  paid  in  pursuance  of  any  contract.  It  is  to  be  referred  to 
as  a  measure  of  what  is  deemed,  under  the  laws  and  practice  of  this 
government,  a  fair  indemnitv  for  the  detention  of  the  value,  and  that 
18,  six  per  cent,  per  annum  during  the  period  of  the  detention. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

I.  TOUCEY, 

Attorney  Oeneral. 
Hon.  Robert  J.  Walkbb, 

Secretary  of  the  Treasury. 


Attorket  Gsnsbal's  Officb,  May  8, 1849. 

Sib  :  In  the  matter  of  the  claim  of  the  representatives  of  Gteorge 
Fisher,  made  under  the  act  for  their  relief,  of  the  12th  April,  1848,  the 
two  questions  you  have  submitted  to  this  office  I  have  duly  considered. 

They  are  these : 

'<  First.  Is  the  opinion  of  this  office  of  the  16th  February,  1849, 
upon  the  decision  of  the  lato  Second  Auditor,  obligatory  upon  the 
present  incumbent  ?'* 

^*  And  secondly.  Ought  interest  to  have  been  allowed  under  the  act 
of  Congress  referred  to?'" 

First.  The  duties  of  the  Attorney  General  are  prescribed  by  the 
judiciary  act  of  1789,  and  are,  ^'  to  give  his  advice  and  opinion  upon 
questions  of  law,  when  required  by  the  President  of  the  United  States, 
or  when  requested  by  the  neads  of  any  of  the  departments,  touching 
any  matters  that  may  concern  their  departments." 

The  act  does  not  declare  what  effect  shall  be  given  to  such  advice 
and  opinion,  but  it  is  believed  that  the  practice  of  the  government 
has  been  invariable  alwavs  to  follow  it.  This  has  been  done  from  the 
great  advantage,  and  almost  absolute  hecessity,  of  having  uniform 
rul^  of  decision  in  all  questions  of  law  in  analogous  cases — a  result 
much  more  oertein  under  the  guidance  and  decision  of  a  single  depart- 
ment, constituted  for  the  very  purpose  of  advising  upon  all  such  ques- 
tions, and  with  supposed  special  qualifications  for  such  a  duty. 

In  my  opinion,  this  practice  should  be  considered  as  law. 

Second.  By  reference  to  the  act  giving  relief  in  this  case,  it  will  be 
seen  that  the  whole  subject  of  the  claim  is  submitted  to  the  exclusive 
judgment  of  the  Second  Auditor.  No  other  department  had  any  juris- 
diction over  it.     His  judgment  was  made  absolute.     By  the  last  re- 
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port  of  that  officer,  be  did  allow  interest ;  and  the  intwest,  with  A0 
principal  then  allowed,  has  been  paid  the  claimaiita.  This,  in  my 
judgment,  decides  the  question  as  to  the  title  to  interest  under  tiie 
act.  The  Auditor  thought — w.hether  correctly  or  not  is  not  submitted 
to  me,  and  I  express  no  opinion  upon  it — ^that  such  was  the  meaning 
of  the  law.  His  successor,  under  another  rule  perfecilj  well  settled, 
has  no  right  to  disregard  the  decision.  He  is  ooand  to  esteem  it  a 
correct  one. — (See  United  States  V8.  Bank  of  Metropolis,  15  Pet.  377.) 

I  have  the  honor  to  be,  respectfully,  sir,  your  obedient  servant, 

REVERDY  JOHNSON. 

Hon.  WnuAM  M.  Meredith, 

Secretary  of  the  Treasury. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Maeob  3, 1657.~Orderad  lo  be  printed. 


Mr,  Mallort  made  the  following 
REPORT. 

The  Committee  on  Naval  JffdirSy  to  whom  was  r^erred  the  memorial  of 
Oeorge  T.  Parry  ^  of  Philadelphia^  praying  for  an  investigation  of  a 
certain  invention  denominated  an  ^^Anti-friction  Box/*  designed  to 
relieve  the  friction  incident  to  heavy  revolving  bodiesy  and  particularly 
adapted  to  the  propeller  steamships  of  the  United  Stales  navy,  make 
the f (Mowing  report: 

If  it  were  allowable,  the  committee  could  in  no  way  communicate 
to  the  Senate  bo  just  and  satisfactory  a  view  of  the  nature  and  impor- 
tance of  the  invention  as  by  presenting  to  the  inspection  of  each 
member  of  the  Senate  a  working  model  of  the  ^^  Anti-friction  Box/' 
accompanied  by  a  description  of  the  various  uses  to  which  it  is  appli- 
cable in  the  naval  service  of  the  United  States.  In  its  power  of  r^u- 
dng  friction,  it  is  one  of  the  most  successful,  no  less  than  one  of  the 
most  simple,  inventions  of  the  age.  Hence  it  is  peculiarly  adapted 
to  receive  the  pressure  or  weight  occasioned  by  the  forward  thrust  of 
a  screw  propeller. 

It  may  not  be  considered  out  of  place  to  state  that,  upon  the  first 
introduction  of  the  submerged  screw  propeller,  much  difficulty  was 
experienced  in  obtaining  the  proper  method  of  receiving  the  thrust 
and  relieving  the  engine  from  the  extra  amount  of  duty  required  to 
overcome  the  enormous  friction  it  occasioned.  It  seemed  to  be  con- 
ceded that  by  the  substitution  of  a  rolling  surface  more  revolutions  of 
the  wheel  would  be  obtained  without  a  corresponding  increase  of  the 
pressure  of  steam,  consequently  greater  speed,  with  saving  in  fuei, 
together  with  a  diminished  consumption  of  oU  used  in  lubricating  the 
thrust-bearing,  and  with  that  view  a  large  number  of  experiments 
were  made,  but  without  satisfactory  results. 

The  attention  of  those  interested  was  next  directed  to  the  discovery 
of  some  means  of  avoiding  the  continual  liability  of  the  rubbing  sur- 
faces of  the  thrust-bearing  from  becoming  heated  and  abraded  under 
pressure.  Flanches  or  collars,  discs  of  various  kinds  of  metal  placed 
at  the  end  of  the  shaft  were  tried,  and  were  but  partially  successful. 
It  was  next  deemed  advisable  to  scatter  the  friction  over  many  parts 
at  one  and  the  same  time,  a  device  which  was  gained  by  encircling  the 
shaft  with  a  series  of  rings  having  a  bearing  in  grooves  out  on  the 
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pillar  or  thnist-block.  In  all  of  these  anti-frictioii  deyioes  it  may  \t 
seen  that  the  full  amount  of  friction,  incident  to  the  thrust,  still  coi- 
tinued,  reauiring.  an  extra  amount  of  power  from  the  engine  to  over- 
come it.  With  all  these  disadvantages  rubbing  surfaces  continued  to 
be  used,  until  Mr.  Parry  invented  his  singular  and  simple  invention, 
which,  in  the  opinion  of  your  committee,  is  all  that  can  be  desired  to 
produce  a  perfect  rolling  thrust-bearer  for  screw*  steamers.  Incress 
of  power,  with  a  saving  in  the  consumption  of  fuel,  which,  in  a  set 
steamer,  is  of  the  greatest  importance,  are  the  immediate  and  moft 
important  results  of  its  application  to  the  propeller  shaft.  This  in- 
vention consists  of  a  series  of  rollers  made  in  the  form  of  double  frmtii 
cones  united  at  their  larger  ends,  and  running  in  grooves  of  neirlj 
corresponding  form.  By  their  peculiar  shape  no  increase  of  pressoie 
or  speed  can  make  them  deviate  from  their  proper  paths  around  s 
circle.  4^pparently,  their  shape  is  an  innovation  of  the  established 
rules  of  mechanics,  but  the  committee  have  undoubted  testimony  of 
their .  uniform  working,  not  only  in  the  large  fri^tes  Wabash  and 
Minnesota,  but  in  other  instances  of  their  application. 

In  November,  1855,  the  honorable  Secretary  of  the  Navy  ordered 
.  a  commission,  consisting  of  three  chief  engineers^  to  examine  and  test 
its  value. 

The  following  extract  from  their  report  shows  conclusively  its  greit 
saving  in  fuel,  increase  of  speed,"  &c : 

'<  Accordingly,  on  the  2l8t,  we  ran  the  vessel,  with  two  heavy  soon 
in  tow,  ten  measured  miles  down  the  river  and  back ;  and  on  the  22i 
we  ran  the  vessel,  with  a  little  increased  load,  under  4he  same  drcao- 
stances  of  tide,  the  same  distance  down  the  river  and  back  with  the 
^anti-frietion  box.' 

^'The  following  are  the  results : 

^'^With  the  ordinary  thrust-bearing,  the  ooal consumed,  1 ,188  possdi. 
'^Pressure  of  steam^  (average,)  60  pounds. 
''Time  in  steaming,  3  hours  10  minutes. 

^'Besults  with  the  anti-friction  box: 

'< Whole  number  of  revolutjons,  12,512. 
^'Cbal  cpusumod,  765  pounds. 
'Tr^^ure  of  ste^m,  (average,)  60.4  pounds. 
''Time  steaming,  3  hours  and  11  minutes. 

''Aside  from  an]^gain  in  the  consumption  Q/'yiie/ aiicj  oi7,  we  oob- 
sidered  the  'anti-friction  box'  to  combine  many  advantages.  Itii 
simple  in  its  construction,  cannot  easily  get  out  of  order,  and,  if  it 
should,  can  be  repaired  without  difficulty. 

"JESSIE  GAY, 

"SAMUEL  W.  ARCHBOLD, 

"J.  W.  KING, 

"CAi^  Engineers  U.  S.  Navg^ 
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Your  committee  are  not  prepared  to  endorse  the  accnracj  of  the 
extraordinary  results  reported  by  the  naval  engineers  who  tested  this 
invention  on  the  Cushing.  But,  if  the  gain  in  revolutions  and  fuel 
were  but  half  those  reported,  the  importance  of  this  application  to  the 
propeller  shaft  must  be  sufficiently  manifest.  Indeed,  if  it  produced 
no  gain  in  either  of  those  respects,  its  exemption  from  all  liability  te 
becoming  heated  by  friction  would  alone  render  its  adoption  of  grea^ 
consequence,  and  particularly  to  war  vessels,  whose  magasines  aw 
necessarily  placed  m  the  vicinity  of  this  bearing. 

Your  committee  do  not  advise  the  introduction  of  this  invention  in- 
the  vessels  of  the  navy^  because  the  Navy  Department,  having  the 
authority  to  adopt  all  valuable  improvements  for  the  service,  will^ 
doubtless,  take  the  one  in  question,  if,  upon  a  thorough  investigatton, 
it  shall  verify,  or  even  approximate  the  verification  of  the  results  of 
its  nrevious  tests  and  triaiB. 

If  the  report  of  the  trial  heretofore  given  shall  be  regarded  as  an 
accurate  index  of  the  applications  of  }he  ''  anti-frictioh  box"  to  ocean 
war-steamers,  the  following  important  results  of  its  working  on  board 
the  frigate  Wabash,  upon  extended  voyages,  would  be  arrived  at : 

A  gain  of  three  revolutions  per  minute  would  be  equal  to  14.11 
miles  per  day,  allowing  twenty-five  per  cent,  for  slip  of  the  wheel ; 
and  consequently,  in  a  voyage  of  twelve  days,  it  would  be  169.82 
miles,  or  about  35  tons,  equal  ^to  2.91  tons  per  day.  In  China,  or 
other  foreign  seas,  where  coal  is  worth  |20  per  ton,  this  would  be 
equal  to  |58  91  per  day ;  and  should  a  steam-frigate,  during  a  three 
years'  cruise,  steam  one-sixth  of  her  time,  this  would  produce  a  saving 
of  $10,621  in  the  cost  of  fuel  alone,  regardless  of  the  saving  in  labor 
and  time  of  getting  on  board,  and  the  storage  and  handling  of  five 
hundred  and  thirty-one  tons  of  coal. 

Your  committee  cannot  give  the  practical  working  of  the  anti-frio- 
tion  box  at  sea,  as  compared  with  the  thrust-bearing  now  in  use  on 
board  the  Wabash,  where  it  has  been  used,  because  the  engineers  of 
this  ship  found  the  former  so  satisfactory  in  its  results  that  no  com- 
parison was  instituted ;  but  they  doubt  not  that  the  Navy  Department 
win  direct  a  careful  and  accurate  comparison  to  be  made,  and  adopt 
that  course,  with  reference  to  this  improvement,  which  the  public  in- 
terests call  for. 

The  following  exhibits  were  filed  with  the  memorial : 

Ukitbd  Statbb  Stbah-frioats  Wabash, 

BrooJdyn,  N.  7.,  February  6,  1867. 

Sm:  In  compliance  with  your  order,  directing  me  to  report  the 
results  of  any  trials  or  experiments  made  here  with  "Parry's  Anti- 
friction Box/'  in  comparison  with  the  ordinary  thrust-bearing,  I 
have  to  state  that  no  experiments  have  been  made  on  board  this 
▼essel  for  the  purpose  of  testing  the  relative  value  of  the  two  kinds  of 
instruments  as  regards  economy  of  fuel. 

It  was  my  intention,  from  the  first  application  of  the  patent  thrust 
to  this  ship,  to  make  careful  and  accurate  experiments  of  comparison; 
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bat  we  have  been  obliged  to  depend  entirely  npon  the  patent  tiajxA, 
and  have  not  as  yet  deemed  it  prudent  to  use  the  ordinary  one  suffi- 
ciently long  to  conduct  the  experiments. 

During  our  voyage  to  Aspmwall  I  removed  the  whole  power  from 
the  patent  to  the  ordinary  thrust,  with  the  intention  of  using  it 
several  hours  and  noting  the  results  necessary  for  calculation,  but  it 
soon  begun  to  heat,  and^  as  we  already  had  much  difficulty  in  keeping 
other  bearings  sufficiently  cool  to  work  them,  I  reluctantly  abandoned 
the  attempt  to  use  it  hence  to  secure  necessary  data.  It  maj  not  bi 
out  of  place  here  to  say  that  the  patent  **  anti-friction  box  "  has  giyea 
more  than  ordinary  sati8factic*n  to  the  engineers  of  this  ship.  It  ii 
durable,  correct,  and  beautiful  in  its  operation,  requiring  no  atteatioi 
except  a  few  drops  of  oil  occasionally;  up  to  this  time  it  sbowsno 
evidence  whatever  of  wear,  nor  is  there  the  slightest  probability  of  ill 
getting  out  of  order  within  the  next  ten  years.  I  consider  the  inTcs- 
tion  a  highly  important  and  valuable  appendage  to  screw  steamers. 

Bespectiully,  your  obedient  servant, 

J.  W.  KING, 
Chief  Engineer  U.  S.  Sm^ 

Commodore  Pauldiko, 

Commanding  U.  8.  Home  Squadron, 

Forwarded  by  your  obedient  servant, 

H.  PAULDING, 
Commanding  Home  Sjuadnik 


Philabslphia,  April  14, 18Si 
Gentlekbn:  The  patent  anti-friction  box  has  been  in  constant  ii0 
since  the  14th  of  May,  1852.  Before  applying  the  box,  we  nseds 
collar  on  the  shaft,  such  as  are  generally  used  on  propellers;  we  foimd 
that  the  box  increased  the  numoer  of  turns  from  2^  to  3|  per  minute, 
with  the  same  power  of  engine ;  running  light,  our  average  nnmber 
of  turns  is  400,000  per  month.  It  does  not  require  oiling  one-tentb 
as  often  as  the  old  bearing,  and,  from  careful  observation,  I  osnnot 
perceive  that  the  rollers  or  plates  have  worn  at  all  during  the  Isit 
year.  The  old  collar  used  has  constantly  been  heating,  and  we  were 
forced  to  pass  a  stream  of  water  around  the  shaft  to  cool  it. 

I  have  not  known  the  Parry  box  to  heat  since  we  used  it.  I  smrf 
opinion  that  if  the  box  had  been  placed  nearer  the  propeller  a  still 
greater  number  of  turns  would  have  been  gained.  I  r^ard  the  box 
as  an  invaluable  addition  to  our  steamer. 

J.  M.  BURKBT, 
Engineer  of  Steamer  Jmerim. 

The  CORMITTEB  OF  SciBNCB  AND  AbT, 

FrankUn  IneHhUe. 
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Enginbbb's  Ofviob,  n.  8.  Navt  Tabd, 
New  Yorhj  January  IS,  1855. 

Since  my  first  acquaintance  with  the  patent  ant i- friction  box,  in- 
vented by  Mr.  Parry,  my  attention  has  been  frequently  called  to  the 
numerous  advantages  of  its  application  to  machinery  for  public  struo- 
tares. 

The  peculiar  form  of  roller  used  obviates  many  of  the  objections  to 
friction  boxes,  and  secures,  as  practical  tests  have  lon^  demonstrated, 
a  simple  and  durable  arrangement  for  the  transmission  of  power 
which  cannot  fail  to  commend  itself  to  our  constructing  engineers. 

For  propeller  shafts,  rudders,  capstan  heads,  between  decks^  cranes, 
quoin  posts  of  canal  lock  sates,  railroad  turn  tables,  cranes,  and  all 
other  mechanical  devices  which  tend  to  produce  great  friction,  it  offers 
a  convenient  substitute,  with  rolling  friction  comparatively  slight  to 
the  present  evils  of  sliding  friction,  and  much,  very  much,  facilitate 
the  transmission  of  power* 

WARD  B.  BURNETT, 
CivO,  Engineer  U.  S.  Navy  Yard,  BrooJdyn,  N.  Y. 


Steamship  Crrr  of  Boston, 
Philadelphia,  December  27,  1864. 
In  August,  1854,  Parry's  anti-friction  box  was  attached  to  the  shaft 
of  the  steam  propeller  ship  City  of  Boston,  running  between  this  port 
and  Boston  ;  the  rollers  and  box  continue  in  perfect  order,  and  i  am 
convinced  that  it  is  better  than  any  thrust-bearing  I  know  of.  Since 
its  application  it  has  never  been  known  to  heat ;  neither  do  I  think  it 
possible  to  do  so,  let  the  revolutions  of  the  wheel  be  what  they  may. 
From  its  entire  absence  of  friction,  a  saving  of  at  least  one  tenth  of 
oil  is  effected.  It  is  a  decided  gain  in  power  of  at  least  three  turns 
per  minute  ;  and  in  a  heavy  sea-way,  where  all  the  power  of  the  en- 
gine is  required,  it  proves  its  value  by  relieving  us  of  all  apprehen- 
sion of  the  heating  of  the  thrust-bearing. 

WM.  A.  PENN, 

Chief  Engineer, 


BORDBKTOWN,  NbW  JeBSET. 

In  July,  1853, 1  attached  Parry's  anti-friction  box  to  the  shafts  of 
the  steam  propeller  Amboy.  It  receives  the  back  and  forward  thrust 
of  the  wheels^  each  eleven  feet  in  diameter.  Since  that  time  the  boat 
has  been  running  as  a  regular  tow-boat  from  Richmond  to  Borden- 
town,  and  the  rollers  and  box  are  now  in  as  good  order  as  when  first 
applied ;  and  I  am  convinced,  by  thorough  practice,  that  it  is  the 
best  thrust-bearing  that  can  be  used.  It  does  not  heat  or  corrode,  re- 
quires very  little  oil,  and  is  a  decided  gain  in  power  or  usefulness 
over  any  rubbing  surface  that  may  be  sufficient  to  resist  the  pressure 
of  the  forward  thrust  of  a  propeller  shaft. 

ROBERT  ALLEN, 
Sup'i  of  Steamboats  for  Camden  and  Amboy  B.  B.  0. 
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From  personal  knowledge  of  the  machinery  and  propellers  on  board 
the  Bteamer  Ambojr,  I  fully  agree  with  the  foregoing  statement  as  to 
its  merits  and  decided  gain  in  power  over  any  rubbing  sorfiioe  that 
mi^  be  nsed  for  receiving  the  thrust  of  a  propeller  shaft. 

ISAAC  DRIFPS, 
Late  Sup't  of  Machinery  for  Camden  and  Amboy  B.  B.  C. 


Frankuiv  Iboh  Woiffis,  PmLAimmu. 

Mr.  Parry  having  requested  a  statement  from  us  of  the  practical 
wvrbing  of  his  patent  anti-friction  box,  we  cheerfully  subscribe  our 
names  to  the  following : 

We  placed  his  box  on  the  steam  propeller  Bird,  and  so  arranged  it 
that  the  entire  thrust  of  the  vessel  and  shaft  was  received  by  tiis 
rollers  and  box,  and  it  appeared  to  us  that  the  friction  incident  to  the 
forward  thnut  was  almost  entirely  obviated.  In  no  instance  did  the 
rollers  or  box  show  any  heat  during  the  rapid  revolutions  of  the  shafi. 
After  four  months  constant  use  on  the  Bird,  and  eighteen  months  cm 
the  steamer  America^  we  examined  the  rollers,  and  could  not  perceive 
any  signs  of  wear  or  of  a  rubbing  or  sliding  friction  taken  place  cm 
either  side  of  the  cones. 

We  have  made  the  box  for  the  steamer  Ammca  4&0  tons,  shn 
Peytona  850  tons,  ship  City  of  Boston  650  tons,  steamers  Huron,  W. 
F.  Cushing,  Uncle  Sam,  &c.,  &c.,  where  it  has  proved  its  valaeia 
diminishing  friction,  making  thereby  a  decided  gain  in  the  effediw 
power  of  the  engine,  said  gain  and  power  being  the  difference  exiatiBg 
Detween  a  rubbing  friction  and  a  smooth  rolling  surface. 

JAMES  T.  SUTTON,  Ac. 


Stbambhip  Palhsro, 
Boston  Line  of  Steam  PackeU, 

I  am  well  acquainted  with  the  great  advantages  derived  from  the 
use  of  Parry's  anti-friction  box,  by  thoroughly  tes  ing  it  on  the 
steamer  City  of  Boston. 

When  the  ship  was  sold  off  the  line  it  was  in  perfect  order,  aai 
presented  no  appearance  of  wear  from  its  hard  service.  The  wmam 
kind  of  a  box  is  now  on  the  shaft  of  this  ship  and  sives  the  same  eatis- 
faction.  Independent  of  the  increased  number  of  revolutions  it  gkwm 
per  minute  over  rubbine  surfaces,  which  are  alwayj  liable  to  get  hti 
under  pressure,  I  consider  the  saving  it  efiects  in  oil  aUme^  togetlisr 
with  the  certainty  of  it  not  heating,  sufficient  to  justify  myself  in  m^^ 
ing  that  it  is  invaluable  as  a  thrust-bearing  for  a  steamship. 

WM.  A.  PENN, 
Chief  En 
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Philadelphia,  January  22,  1857. 
Sir  :  In  reply  to  your  favor  of  the  20th  requesting  my  opinion  of 
the  ^^  qualities  of  and  usefulness  over  rubbing  surfaces,"  of  your  con- 
ical roller  thrust-bearing  for  propellers,  I  would  say  that  from  a 
knowledge  of  the  principles  involved  in  its  construction,  as  well  as 
observation  of  its  qualities  as  developed  on  the  United  States  steamer 
^^  Wabash  "  and  other  (merchant")  steamships,  I  consider  it  superior 
io  any  form  of  thrust-bearing  in  wnich  rubbing  surfaces  are  employed, 
on  account  of  the  reduced  friction,  involving  less  waste  of  power  and 
less  wear  and  tear  than  incident  to  collar  bearings,  and  in  large 
steamers  the  saving  caused  by  reduction  in  these  two  items  is  of  grieve 
importance. 


Very  respectfully, 
GB(»LaB  T.  Pabbt. 


J.  VAUGHN  MERIOK. 


Philadelphia,  January  13,  135T. 
This  is  to  certify  that  I  was  in  command  of  the  steamer  Wm.  F. 
Cushing  when  Parry's  anti-friction  box  was  placed  on  her  shaft  for  a 
thrust-bearing.  At  that  time  I  was  decidedly  opposed  to  it  being  used 
on  the  shaft  of  the  vessel^  as  I  considered  the  principle  of  the  invention 
to  be  in  opposition  to  the  general  rules  of  mechanism.  My  partner 
insisted  on  having  it,  and  promised  if  it  did  not  suit  me  he  would 
pay  all  expenses  himself. 

I  therefore  determined  to  test  the  utility  of  the  invention  to  the 
utmost  of  my  ability,  and,  with  that  view,  I  fixst  accurately  m^aftured 
the  diameter  of  the  rollers  and  depth  of  com^  and^  after  running  the 
steamer  for  one  year  at  ship-towing,  and  making  from  seventy-five  to 
eighty  turns  of  the  shaft  per  minute,  I  had  the  box  taken  o£f,  aQ4-l>y 
measurement  could  not  perceive  the  least  decrease  in  size  of  roller  or 
depth  of  cone.    In  experimenting  with  the  box,  I  secured  the  vaasel 
to  the  wharf  and  run  the  engine  at  eighty  pounds  pressure  of  steam 
-with  the  common  friction  collar  which  we  previously  used  for  the 
thrust.     I  then  removed  it  and  placed  Parry's  box  on  the  shafts  and, 
with  the  same  pressure  of  steam,  it  made  a  difference  varying  from  four 
to  five  turns  ner  minute  with  a  seven  and  a  half  feet  propeller.     The 
journals  on  tne  main  pedestal,  which  had  always  previously  heated, 
cow  worked  perfectly  cool ;  and,  daily  witnessing  the  ease  of  motion 
that  the  box  gave  to  the  engine,  the  ^ain  in  speed  and  saving  in  oil^ 
I  was  compelled  to  acknowledge  that  it  was  the  invention  above  all  for 
a  propeller.     And  I  unhesitatingly  say  that  in  any  steamer  on  which 
it  may  be  placed  it  will  pay  for  itself  by  the  saving  of  oil  within  one 
year. 

W.  P.  CROPPER. 
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Bemarks  on  George  T.  Parry*  a  dotMed-ooned  anH-frielum  roBen 

There  are  two  sets  of  the  ahove  rollers  in  use  on  the  Fhiladelplj 
and  Beading  Bailroad^  one  under  a  heavy  twenty-five-feet  iron-tarni-^ 
platform  for  large  locomotive  engines,  and  the  other  under  a  Bixt:i 
crane. 

Both  have  heen  in  operation  some  time,  and  have  proved  saibfi 
tory,  moving  with  less  friction  than  any  other  plan  of  bearing  I  hr 
seen,  and  requiring  no  repairs  and  very  little  grease  or  oil.  I  h&' 
known  plain  frustrums  of  cones  to  be  used  under  heavy  bearings  wi: 
the  smaller  end  next  the  centre  of  revolution,  but  with  a  constant  te: 
dency  to  press  away  from  said  centre  when  revolving  under  pressure 
I  am  of  opinion  that  the  decreased  friction  with  this  plan  of  roller  i 
owing  to  the  fact  that  the  two  forces,  (that  is,  one  tenaing  to  driTetl 
inner  frustrum  from  the  centre  and  the  other  frustrum  towards  t:: 
centre,)  by  opposing,  neutralize  each  other  and  secure  an  almost  eoti: 
destruction  of  that  description  of  friction  during  their  revolntioo  v- 
der  pressure. 

I  consider  them  a  most  useful  invention,  as  greatly  decreasing  ftic 
tion  on  all  heavy  bearings  for  either  vertical  or  horizontal  shafting  c: 
machinery. 

G.  A.  NICX)LL8, 
Engineer  and  Superintendent  of  Reading  BaUroad. 


Philadblphia,  January  23, 1857. 
Sir  :  Tour  friction-box  has  been  in  use  on  the  shaft  of  the  ''  Americi' 
now  four  years ;  it  has  been  most  thoroughly  tried,  having  been  ii: 
constant  use  with  heavy  work.  I  consider  it  almost  indispensable 
not  only  saving  great  friction,  but  also  a  complete  preventatiTe  fron: 
heating,  which,  prior  to  its  adoption,  was  a  great  annoyance. 

In  consequence  of  the  carelessness  of  the  machinist  in  putting  Hon 
last  summer,  after  some  repairs  had  been  done  to  the  engine,  he  du 
adjusting  it  square  with  the  shaft,  we  were  compelled  to  have  the  box 
turned  true  again.  This  is  the  only  repair  it  has  ever  required,  sd^ 
I  have  no  doubt  but  that  it  would  have  never  required  repairs  of  aiij 
oonsequence  for  another  period  of  five  years  were  it  not  for  his  caI^ 
lessness. 

Yours,  &c.| 

JNO.  H.  PENROSE, 
President  PhOa.  SteamrPump  and  Ibwing  Co. 

Mr.  Qborob  T.  Pakrt. 
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REPORT 


::Ci.. 


THE  COMMITTEE  ON  THE  JUDICUKY, 


Protests  of  certain  members  of  the  LegtsUUwre  of  Pennsylvania  against 
the  election  of  the  Hon.  Simon  Cameron  as  a  Sencttor  in  Congress. 


March  11,  1857.— Submitted  and  ordered  to  be  printed  with  the  Yiewi  of  the  minoritj  of  the 

eommittee. 


The  Committee  on  the  Judiciary j  to  whom  was  referred  the  protest  of 
certain  members  of  the  senate  and  house  of  representaJtives  of  the  State 
of  Pennsylvania^  alleging  certain  irregtUarittes  and  illegalities  in  the 
election  of  the  Son.  Simon  Cameron^  a  senator  from  said  State^  report: 

That  the  grounds  of  protest  are  stated  as  follows,  viz : 

Ist.  That  there  was  not  a  concurrent  majority  of  each  house  in  favor 
of  the  candidate  declared  to  he  elected. 

2d.  That  the  senate  did  not  comply  with  the  rec^uirements  of  the 
act  of  2d  July,  1839,  hy  appointing  a  teller  and  making  a  nomination 
of  persons  to  fill  said  office,  and  giving  notice  of  said  appointment  and 
nomination  at  least  one  day  previous  to  the  meeting  of  said  conven- 
tion. 

In  addition  to  the  two  grounds  aforesaid,  the  protest  presented  by 
the  members  of  the  house  of  representatives  charges, 

3dly.  ''That  the  election  of  the  said  Simon  Cameron  was  procured, 
as  they  are  informed  and  believe,  by  corrupt  and  unlawful  means, 
influencing  the  action  and  votes  of  certain  members  of  the  house  of 
representatives  of  this  State  ;  and  they  request  that  an  investigation 
be  ordered  by  your  honorable  body,  not  only  into  the  regularity  of 
the  said  election,  but  into  the  charges  herein  presented,  in  order  that 
an  opportunity  may  be  afforded  of  submitting  the  proof  upon  which 
they  rest." 

In  relation  to  the  first  two  grounds  of  protest,  the  committee  are 
unanimously  of  opinion^  that  no  facts  are  presented  tiding  in  the 
slightest  degree  to  impair  the  validity  of  the  election  of  Mr.  Cameron* 

it  is  true  that  the  law  of  Pennsylvania  on  the  subject  of  the  election  of 
senators  requires  that  each  branch  of  the  legislature  shall  appoint  one 
teller,  and  nominate  at  least  one  person  to  fill  such  office,  and  com'^- 
mtmicate  to  the  other  house  the  names  of  the  persons  so  appointed 
ticipated  in  the  use  of  such  corrupt  means  or,  indeed,  had  any  know^ 
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and  nominated  at  least  one  day  previous  to  the  joint  meeting ;  bit 
the  same  law  also  provides,  that  at  the  hour  of  twelve,  on  the  second 
Tuesday  in  January,  next  preceding  the  expiration  of  the  constitQ- 
tional  term  of  a  senator,  the  members  of  bo:h  hoyses  shall  meet  in 
convention  in  the  chamber  of  the  house  of  representatives,  and  chocHe 
a  senator  viva  voce  from  the  persons  so  nominated,  as  aforesaid;  and  also 
expressly  provides  that  the  person  who  shall  receive  the  Totes  of  a 
majority  of  the  members  present  shall  be  declared  dulj  elected. 

From  the  extracts  furnished  by  the  protesting  parties,  taken  from 
the  journals  of  the  two  houses,  it  appears  that  the  two  houses  did 
meet  in  joint  convention  on  the  day  and  at  the  place  appointed  hj 
law,  and  in  accordance  with  resolutions  passed  in  each  house  sepa- 
rately, and  that  one  hundred  and  thirty-three  membc  rs,  composiog 
the  entire  legislature  of  Pennsylvania,  were  present  and  votea,  and 
that  Simon  Cameron  received  sixty-seven  votes,  and  sixty-six  votea 
were  given  for  all  the  other  candidates ;  and  that  Simon  Cameroa 
having  thus  obtained  a  majority  of  the  votes  of  all  the  members  pres- 
ent was  declared  duly  elected  senator. 

It  appears  from  the  journal  of  the  senate  that  the  appointment  of  a 
t  ler  and  the  nomination  of  candidates,  and  the  communication  to 
the  other  house  of  the  appointment  and  nomination  so  made,  all  took 
place  on  the  day  of  the  election,  instead  of  one  day  previous  to  the 
election,  as  required  by  the  law  of  the  State ;  but  your  committee 
regard  this  provision  of  law  as  purely  directory  in  its  nature,  and  are 
of  opinion  that  a  failure  to  comply  with  this  formality  would,  under 
no  circumstances,  suffice  to  vitiate  an  election  otherwise  legal  and 
valid  ;  but  where,  as  in  the  present  case,  both  houses  proceeded  with- 
out objection  from  any  source  to  perform  their  constitutional  duty  of 
electing  a  senator,  the  necessity  of  complying  with  any  particular 
forms  required  by  law  may  fairly  be  considered  as  waived  by  oommoa 
consent,  and  it  is  entirely  too  late,  after  the  result  of  the  voting  has 
been  ascertained,  to  raise  a  question  as  to  the  mode  of  proceeding. 

The  objection  that  there  was  not  a  concurrent  majority  of  each 
house  in  favor  of  the  candidate  declared  to  be  elected,  is  equally 
untenable  under  the  statute  of  Pennsylvania,  and  the  uniform  practical 
construction  of  the  Federal  Constitution  for  the  last  half  century. 

The  third  ground  of  protest  is  signed  by  members  of  the  house  of  re- 
presentatives of  Pennsylvania,  but  not  by  the  members  of  the  senate 
of  that  State. 

It  is  a  general  allegation  ^^  that  the  election  of  the  said  Simon  Cam- 
eron was  procured,  as  they  are  informed  and  believe,  by  corrupt  and 
unlawful  means,  influencing  the  action  and  votes  of  certain  members 
of  the  house  of  representatives,"  and  the  Senate  of  the  United  States 
is  asked  to  investigate  the  charge. 

The  committee  cannot  recommend  that  this  prayer  be  granted. 
The  allegatidh  is  entirely  too  vague  and  indefinite  to  justify  such  a  re- 
commendation. Not  a  single  fact  or  circumstance  is  detailed  as  a 
-hasiB  for  the  general  charge.  Neither  the  nature  of  the  means  alleged 
to  be  corrupt  and  unlawful,  nor  the  time,  place,  or  manner  of  usiDg 
them  is  set  forth,  nor  is  it  even  alleged  that  the  sitting  member  par- 
ledge  of  their  existence.    Under  no  state  of  facts  could  your  oommiUae 
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deem  it  consistent  with  propriety^  or  with  the'dignity  of  this  bodj,  to 
Bend  out  a  roving  commission  in  search  of  proofs  of  fraud  in  order  to  de- 
priveone  of  its  members  of  a  seat  to  which  he  is,  prima  facie^  entitled, 
still  less  can  they  recommend  such  a  course  when  the  parties  alleging 
the  fraud  and  corruption  are  themselves  armed  with  ample  powers  for 
investigation.  If  it  be,  indeed,  true  that  members  of  the  house  of 
representatives  of  Pennsylvania  have  been  influenced  by  corrupt  con- 
siderations or  unlawful  appliances,  the  means  of  investigation  and  re- 
dress are  in  the  power  of  the  very  parties  who  seek  tne  aid  of  the 
Senate  of  the  United  States.  Let  their  complaint  be  made  to  the  house 
of  which  they  are  members,  and  which  is  the  tribunal  peculiarly  ap- 
propriate for  conducting  the  desired  investigation.  That  their  com- 
plaint will  meet  the  respectful  consideration  of  that  house  your  com- 
mittee are  not  permitiea  to  doubt.  If  upon  such  investigation  the 
facts  charged  are  proven,  and  if  they,  m  any  manner,  involve  the 
character  of  the  recently  elected  member  of  this  body  from  the  State 
of  Pennsylvania,  the  Constitution  of  the  United  States  has  not  left  the 
Senate  without  ample  means  for  protecting  itself  against  the  presence 
of  unworthy  members  in  its  midst.  In  the  meantime  your  committee* 
see  no  reason  for  initiating  any  proceeding  on  the  subject,  and 
submit  the  following  resolution : 

Resolved^  That  the  Ciommittee  on  the  Judiciary  be  discharged  from 
the  further  consideration  of  the  subject. 
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VIEWS  OP  THE  MINORITY. 


The  undersigned  y  a  member  of  the  Committee  on  tlie  Judkairj} 
dissents  from  the  conclusion  at  which  his  colleagues  have  arrived  ii 
reference  to  tiie  contested  election  of  a  senator  for  the  State  of  Penn- 
sylvania. 

In  the  protest  submitted  by  forty-four  members  of  the  Home  of 
Representatives  in  that  State  will  be  feund  an  allegation  in  tbeie 
words : 

^^  The  undersigned  further  charge  that  the  election  of  the  mi 
Simon  Cameron  was  procured,  as  they  are  informed  and  believe,  by 
corrupt  and  unlawful  means  influencing  the  action  and  votes  of  oe^ 
4ain  members  of  the  House  of  Representatives  of  this  Stale;  uJ 
they  request  that  an  investigation  be  ordered  by  your  honorable  body^ 
not  only  into  the  regularity  of  the  said  election^  but  into  the  chargei 
herein  presented,  in  order  thai  an  opportunity  maff  be  offordid^m- 
mitting  the  proof  upon  which  they  rest." 

It  is  objected,  by  the  majority  of  the  committee,  that  this  paragrapli 
does  not  specificially  relate  the  facts  on  which  a  charge  of  cormption 
can  be  predicated. 

If  the  case  were  only  between  contestor  and  contestee,  as  indiridoils, 
there  might  be  some  force  in  the  objection ;  but  it  is  one  in  which 
a  number  of  the  qualified  electors,  themselves  public  agents,  inform 
the  Senate  that  corrupt  as  well  as  unlawful  means  have  been  lued  in 
the  election. 

The  accusation  comes  from  a  responsible  source,  and  is  too  seriooi, 
too  distinctly  and  directly  made,  to  be  treated  with  indifference.  It 
concerns  the  honor  of  the  Senate  and  the  security  of  the  government, 
that  no  rule  of  merely  technical  character,  applicable  as  between  in- 
dividuals, should  prevent  a  thorough  investigation  of  the  case.  Thii 
would  seem  to  be  a  duty  the  more  imperative  in  view  of  the  statate, 
enacted  at  the  late  session,  in  which  very  stringent  and  unusnal  pn>- 
visions  have  been  made  for  the  detection  of  corrupt  practices  by  mem- 
bers of  Congress. 

The  undersigned  concurs  with  the  majority  in  reference  to  the  other 
points  of  contest. 

a.  E.  PUffE 
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REPORT 

OF 

THE  COMMITTEE  ON  THE  JUDICURY, 


Protests  against  the  election  of  the  Hon.  Graham  N,  Fitchy  as  a  senator 
in  Congress  frain  the  State  of  Indiana, 


March  13y  1857^— Submitted,  confidered,  and  ordered  to  lie  on  the  table,  and  be  printed, 
with  the  accompaDjlDg  papers. 


The  committee  have  had  the  same  ander  consideration,  and  find 
that  important  matters  of  fact  alleged  by  the  protestants,  in  connexion 
with  the  manner  in  which  the  election  of  the  sitting  member  was  had, 
are  denied  by  him,  and  that  it  becomes  necessary,  in  the  opinion  of 
the  committee,  to  tieike  the  testimony  of  persons  residing  in  the  State 
of  Indiana,  for  the  better  ascertainment  of  these  dispated  facts.     For 
instance^  it  is,  among  other  things,  alleged  by  a  portion  of  the  pro- 
testants  that  ^'  there  was  no  joint  convention  of  the  two  houses  of  said 
general  assembly  on  said  day"  on  which  the  election  in  dispate  took 
place,  and  that  a  minority  only  of  the  legally  sitting  senators  of  Indi- 
ana participated  in  said  election,  which  statements  are  denied  by  the 
sitting  member;   and  he  affirms,  on  the  contrary^  that  '^he  was 
elected  to  said  office  by  a  majority  of  all  the  members  composing  the 
legislature  of  the  State,  they  being  then  and  for  that  purpose  assembled 
in  joint  convention,"  and  that  be  was  elected  whilst  in  such  joint 
convention  by  a  mi^iority  of  the  legally  qualified  members  of  the  senate 
of  the  State,  and  of  the  legally  qualified  members  of  the  house  of  rep- 
resentatives, respectively.    For  the  proper  ascertainment  of  these  con- 
tested facts,  and  the  better  elucidation  of  the  matters  in  dispute  con- 
tained in  the  several  protests  herewith  submitted,  and  the  reply  of  the 
Hon.  Graham  N.  Fitch,  your  committee  recommend  that  leave  be 
given  to  take  testimony  in  the  city  of  Indianapolis,  and  State  of  Indi- 
ana, and  recommend  the  adoption  of  the  following  resolution  : 

Besdvedy  That  in  the  case  of  the  contested  election  of  the  Hon. 
Graham  N.  Fitch,  a  senator  returned  and  admitted  to  his  seat  from 
the  State  of  Indiana,  that  the  sitting  member,  and  all  persons  pro- 
testing against  his  election,  or  any  of  them,  by  themselves,  or  their 
agents  or  attorneys,  be  permitted  to  take  testimony  on  the  allegations 
of  the  protestants  and  the  sitting  member,  touching  all  matters  of  fact 
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therein  contained,  before  any  judge  of  the  district  court  of  the  United 
States,  or  any  judge  of  the  supreme  or  circuit  courts  of  the  State  of 
Indiana,  by  first  giving  ten  days'  notice  of  the  time  and  place  of  soch 
proceeding  in  some  public  gazette  printed  at  Indianapolis. 

To  the  Senate  of  the  Untied  States  : 

The  undersigned,  duly  elected  and  qualified  members  of  the  house 
of  representatives  of  the  general  assembly  of  the  State  of  IndiaiiA, 
hereby  protest  against  the  pretended  election  of  Jesse  D.  Bright  and 
Graham  N.  Fitch,  on  the  4th  day  of  February,  A.  D.  1857,  asseoaton 
of  the  State  of  Indiana  in  the  Congress  of  the  United  States^  the  former 
for  the  six  years  from  the  4th  day  of  March  next,  and  the  latter  for  the 
six  years  from  the  4th  day  of  March,  1855,  by  a  portion  of  the  senators 
and  representatives  of  said  general  assembly,  for  tne  following  reaaons: 

First,  There  was  no  agreement  of  the  two  houses  of  the  ^neral  as- 
sembly, by  resolutions  or  otherwise,  to  proceed  to  the  appointment  or 
election  of  senators  in  Congress  on  said  day,  or  any  other  day  of  the 
present  session  of  the  general  assembly. 

Second.  There  was  no  joint  convention  of  the  two  houses  of  the  said 
general  assembly  on  said  day  ;  nor  was  there  any  law  of  the  State  au- 
thorizing a  joint  convention  on  that  or  any  other  day  for  the  appoint- 
ment or  election  of  United  States  senators ;  nor  was  there  any  resoh- 
tion,  or  joint  resolution,  approved  or  adopted  by  the  two  houses  of  the 
said  general  assembly,  or  either  of  them,  authorizing  such  joint  con- 
vention. 

Ihird.  Said  pretended  joint  convention  was  a  mere  assembly  of  a 
portion  of  the  senators  and  representatives  of  the  said  general  assem- 
bly, not  in  a  legislative  capacity,  but  as  individuals,  Without  anj 
authority  of  law,  without  precedent  in  the  history  of  legislature  of 
the  State,  and  having  no  legislative  sanction  ;  and  said  senators  and 
representatives,  when  so  convened,  had  no  more  constitutional  right 
to  appoint  or  elect  senators  than  any  equal  number  of  private  citixeni 
of  the  State. 

Fourth,  There  was  not  a  constitutional  quorum  of  either  honse  of 
the  general  assembly  present  in  said  pretended  joint  convention,  there 
being  only  twenty-three  senators  and  sixty-one  representatives,  when, 
by  the  11th  section  of  the  fourth  article  of  the  constitution  of  this 
State,  it  requires  two-thirds  of  each  house  to  constitute  a  quorum  to  do 
business ;  and  when,  by  the  law  of  the  State,  the  number  of  senators 
is  fixed  at  fifty,  and  the  number  of  representatives  at  one  hundred,  in 
said  general  assembly. 

Fifth,  Because  the  undersigned,  as  legally  elected  and  qualified 
representatives  in  said  general  assembly,  have  been  deprived  ofth^^ 
constitutional  right  to  assist  in  the  legal  election  of  the  senators  in  the 
Congress  of  the  United  States  by  said  illegal,  revolutionary,  and  nn- 
authorized  election. 

Sixth.  Because  the  legislature  of  Indiana,  as  such  legislature,  either 
by  separate  action  of  the  two  houses,  or  otherwise,  as  such  legisla- 
ture, had  no  part  or  voice  in  such  pretended  elections,  and  the  same 
were  in  direct  violation  of  the  third  section  of  the  first  article  of  the 
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Constitation  of  the  United  States  and  the  fourth  section  of  the  said 
article. 

Seventh.  Because  said  pretended  elections  are  wholly  void. 
Eighth.  Because  if  said  elections  are  held  valid,  such  decision  will 
destroy  the  legal  existence  of  the  general  assembly  of  this  State,  and 
install  in  its  place  any  mob  which  may  see  proper  to  take  forcible 
possession  of  the  house  as  a  joint  convention  of  the  general  assembly, 
without  the  concurrence  of  either  body,  the  sanction  of  the  Constitu- 
tion, or  authority  of  law. 

For  these  and  other  reasons  which  might  be  named,  the  under- 
signed protest  against  the  validity  of  said  pretended  elections,  and 
ask  that  the  Senate  of  the  United  States  may  declare  them  null  and 
void. 

Given  under  our  hands  this  4th  day  of  February,  at  Indianapolis, 
A.  D.  1857. 

8.  P.  Williams,  N.  H.  Ballinjer, 

Qeo.  Crawford,  Geo.  C.  Merrifield, 

James  M.  Austin,  Silas  Colgrove, 

J.  N.  (Gordon,  Geo.  Moon, 

C.  M.  Stone,  William  Hawkins, 
H.  W.  Sherman^  John  Whitcomb, 
G.  D.  Wagner,                                D.  C.  Branham, 
Thomas  J.  Neal,                             J.  W.  Hutchings, 
G.  K.  Steele,                                   Robert  Boyd, 

D.  Batterton,  John  M.  La  Bue,  Tippecanoe 
Alex.  H.  Conner,  county, 

M.  P.  Evans,  Marcus  C.  Smith, 

Wm.  C.  Jefferis,  Elijah  Yansandt, 

8.  B.  Ward,  Smith  Vawter, 

J.  D.  Conner,  Wm.  M.  Clapp, 

Wm.  Grose,  B.  N.  Todd, 

A.  B.  Price,  Milton  Mercer. 
John  Davis, 


The  undersigned,  a  senator  of  the  Unittd  States  from  the  State  of 
Indiana,  and  now  acting  as  a  duly  qualified  senator  of  the  United 
States,  submits  to  the  honorable  the  Judiciary  Committee  of  the  body 
to  whom  the  validity  of  his  election  has  been  referred,  the  following, 
as  points  upon  which  he  believes  and  is  advised  that  his  own  rights 
ana  the  rignts  of  his  State  require  that  evidence  be  taken  and  be  be- 
fore the  committee,  in  order  to  enable  them  to  decide  understandingly 
and  justly  in  the  premises  : 

First.  That  he  was  elect-ed  to  said  oJQSice  by  a  majority  of  all  the 
members  composing  the  legislature  of  the  State,  they  being  then  and 
for  that  purpose  assembled  in  ioint  convention. 

Second.  That  he  was  elected,  whilst  in  such  joint  convention,  by  a 
majority  of  the  legally  qualified  members  of  the  senate  of  the  State, 
and  of  the  legally  qualined  members  of  the  house  of  representatives, 
respectively. 
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Third.  That  in  order  to  aRcertain  the  facts  stated  in  the  preoedins 
point,  he  will  be  able,  by  evidence,  to  show  that  three  of  the  person? 
who  are  contesting  his  election  were  not  then,  and  are  not  now,  legally 
members  of  the  said  State  senate,  and  had  no  right  whatever,  under 
the  laws  and  constitution  of  the  State,  to  be  considered,  or,  in  any 
particular,  to  act  as  members  of  that  body  ;  and  that  this  was  at  tht 
time,  and  still  is,  well  known  to  the  other  contestants. 

Fourth,  That  in  the  organization  of  said  State  senate,  according  U' 
the  constitution,  laws,  and  usage  of  the  State,  the  lieutenant  governor 
presides  and  superintends  the  admission  of  the  members,  and  the  taking 
the  required  oaths  of  office.  That  upon  this  occasion,  in  violation  ••: 
such  constitution,  laws,  and  usage,  the  said  three  members,  who  were 
without  the  expressly  required  credentials  of  election,  the  certificatt 
of  the  proper  and  only  returning  officer,  and  whose  seats  were  aL*-: 
known  to  be  contested  and  on  grounds  of  fraud,  also  known  to  le 
true,  were,  by  a  presiding  officer,  chosen  for  the  purpose  by  the  mem- 
bers of  the  senate,  designated  as  republicans,  contrary  to  all  law,  and 
by  naked  wrong,  directed,  notwithstanding,  to  be  sworn  in,  and  tk 
the  clear  purpose,  illegal  and  fraudulent  in  fact,  of  defeating  an  ek- 
tion  of  senators  of  the  United  States. 

Fifth.  That  the  said  convention  by  whom,  as  hereinbefore  alleged, 
the  undersigned  was  elected  a  senator  of  the  United  States,  was  as- 
sembled in  accordance  with  an  express  provision  of  the  constitution  of 
the  State,  and  that,  in  accordance  with  the  long  and  uniform  usage  o: 
the  State  in  that  particular,  the  same  was  adjourned  from  day  to  day 
by  the  proper  presiding  officer  thereof,  and  vested  with  the  authority 
80  to  adjourn,  and  that  each  adjournment  was  made  without  objection 
by  a  majority  of  the  senate,  even  considering  the  three  persons  afore- 
said to  have  been  members  of  that  body  being  present. 

Siodh,  That  there  is  not  now,  in  said  State,  as  the  undersigned  is 
advised,  any  law  for  the  regulation  of  the  election  of  senators  of  tht 
United  States,  or  in  any  way  providing  for  the  same  ;  and  that accrd- 
ing  to  the  best  professional  and  judicial  opinions  in  the  State,  the 
election  is  U,  be  made  by  the  convention  of  the  legislature  assembK-i 
under  the  constitution  of  the  State,  to  count  the  votes  and  decide  up^c 
the  election  of  governor  and  lieutenant  governor,  as  a  power  neces- 
sarily existing  in  the  legislature,  and  from  the  obligations  of  the  State 
to  elect  senators. 

Seventh.  That  before  the  adoption  of  the  present  State  constitutioa 
there  was  a  law  regulating  such  election,  and  that  although  the  same 
was  no  longer  in  force,  the  said  convention  did,  as  far  as  it  was  po^**- 
Lie,  conduct  the  present  election  according  to  the  provisions  thereof. 

The  undersigned,  in  conclusion,  submits  what,  indeed,  mu«t  be 
obvious  to  the  committee,  that  as  the  witnesses  and  proofs  to  the  mat- 
ters above  stated  are  only  to  be  had  in  the  State  of  Indiana,  and  can 
only  properly  be  obtained  by  careful  examination,  and  under  the  super- 
intendence of  himself,  that  it  cannot  be  in  his  power  to  procure  it 
at  this  or  the  approaching  extra  session  of  the  United  States  Senate, 
even  were  he  to  abandon  his  duty  as  a  senator,  which  he  has  no  right 
to  do,  and  proceed  at  once  to  the  place  where  the  testimony  i«  to  oe 
had.     He  further  submits,  therefore,  that  the  committee  will  flo  diapo^s 
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of  the  matter  now  as  will  enable  him  and  the  contestants  at  a  futare 
period  to  present  the  entire  case  fairly  and  fully  before  them. 

GRAHAM  N.  FITCH. 
February  25,  1857. 

True  copy — attest : 

THOS.  P.  MORGAN, 

Clerk  to  the  Committee. 


Mr.  Speaker:  The  undersigned  hereby  protest  against  the  pre- 
tended election  of  Jesse  D.  Bright  and  Graham  N.  Fitch,  on  this  day, 
as  senators  of  the  State  of  Indiana  in  the  Congress  of  the  United 
State,  the  former  for  six  years  from  the  4th  of  March  next,  and  the 
latter  for  six  years  from  the  4th  of  March,  1855,  by  a  portion  of  the 
senators  and  representatives  of  the  general  assembly,  for  the  follow- 
ing reasons : 

1.  There  was  no  agreement  of  the  two  houses  of  the  general  assem- 
bly, by  resolution  or  otherwise,  to  proceed  to  the  appointment  or 
election  of  senators  in  Congress  on  said  day,  or  any  other  day  of  the 
present  session  of  the  general  assembly. 

2.  There  was  no  joint  convention  of  the  two  houses  of  said  general 
assembly  on  said  day,  nor  was  there  any  law  of  the  State  authorizing 
a  joint  convention  on  that  or  any  other  day  for  the  appointment  or 
election  of  United  States  senators,  nor  was  there  any  resolution  or 
joint  resolution  approved  or  adopted  by  the  two  houses  of  the  general 
assembly,  or  either  of  them,  authorizing  such  joint  convention. 

3.  Said  pretended  joint  convention  was  a  mere  assemblage  of  a  por- 
tion of  the  senators  and  representatives  of  the  general  assembly,  not  in 
a  legislative  capacity,  but  as  individuals  without  any  authority  of  law, 
without  precedence  in  the  legislative  history  of  the  State,  and  having 
no  legislative  sanction;  and  the  said  senators  and  representatives, 
when  convened,  had  no  more  constitutional  right  to  elect  or  appoint 
senators  than  any  equal  number  of  private  citizens  of  the  State. 

4.  There  was  not  a  constitutional  quorum  of  either  house  of  the 
general  assembly  present  in  said  pretended  joint  convention,  there 
being  only  twenty-four  senators  and  sixty-two  representatives  present; 
when,  by  the  eleventh  section  of  the  fourth  article  of  the  constitution  of 
this  State,  it  requires  two-thirds  of  each  house  to  constitute  a  quorum 
to  do  business  ;  and  when  by  the  law  of  the  State  the  number  of  sena- 
tors is  fixed  at  fifty,  and  the  number  of  representatives  at ^  one  hun- 
dred, in  said  general  assembly. 

5.  Because  the  undersigned,  as  legally  elected  and  qualified  repre- 
sentatives in  said  general  assembly,  have  been  deprived  of  their  constitu- 
tional right  to  assist  in  the  legal  election  of  senators  in  the  Congress 
of  the  Cfnited  States  by  said  illegal,  revolutionary,  and  unauthorized 
election. 

6.  Because  the  legislature  of  Indiana,  as  such  legislature,  either  by 
separate  action  of  the  two  houses,  or  otherwise,  as  such  legislature 
had  no  part  or  voice  in  such  pretended  elections,  the  same  was  ^ 
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direct  violation  of  the  third  section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States,  and  the  fourth  section  of  the  same  article. 

Y.  Because  said  pretended  elections  are  wholly  void. 

8.  Because,  if  said  elections  are  held  valid^  such  decision  will  de- 
stroy the  legal  existence  of  the  general  assemhly  of  this  State,  and 
install  in  its  place  any  mob  which  may  see  proper  to  take  forcible 
possession  of  the  house  as  a  joint  convention  of  the  general  assembly. 
without  the  concurrence  of  either  body,  the  sanction  of  the  Constitu- 
tion, or  authority  of  law. 

For  these  and  other  reasons  which  might  be  named,  the  ondar- 
signed  protest  against  the  validity  of  said  pretended  elections. 

Griven  under  our  hands,  at  Indianapolis,  this  4th  day  of  February. 
186T. 


G.  D.  Wagner, 
William  Grose, 
J.  W.  Gordon, 
J.  D.  Conner, 
D.  C.  Branham, 
M.  P.  Evans, 
T.  B.  Slop, 
M .  Mercer, 
J.  M.  Austen, 
Geo.  Crawford, 
Wm.  C.  Jeffries, 
B.  N.  Todd, 
H.  W.  Shuman, 
Thos.  J.  Neal, 
Wm.  Clapp, 
Alex.  H.  Conner, 
Geo.  K.  Steele, 
S.  B.  Ward, 


J.  P.  Williams, 

G.  C.  Merrifield, 

D.  Batterton, 

Elijah  Yandersandt, 

John  Whitcomb, 

A.  B.  Price, 

John  Davis, 

Silas  Colgrove, 

Wm.  Hawkins, 

Robt.  Boyd, 

Marcus  C.  Smith, 

A.  McDonald,  of  Lake, 

N.  H.  Ballenger, 

G-eo.  Moon, 

J.  W.  Hutchins, 

J.  M.  La  Bue, 

Smith  Vawter. 


88: 


State  of  Indiana, 
Marion  county. 

Be  it  remembered,  that  on  this  5th  day  of  February,  anno  Domini 
185Y,  personally  appeared  before  me,  the  undersigned,  a  notary  pablk 
in  and  for  said  county  and  State  aforesaid,  William  Groae  and  George 
D.  Wagner,  and  made  oath  that  it  is  true,  as  stated  in  the  foregmng 
protest,  that  the  house  of  representatives  of  the  State  legislature,  now 
m  session,  did  not,  in  any  way  whatever,  by  vote,  resolution,  or  other- 
wise, make  any  expression  in  favor  of  entering  into  a  joint  convention 
for  the  purpose  of  the  election  of  United  States  senators ;  that  the 
foregoing  protest  is  a  true  copy  of  the  original,  signed  bv  thirty-five 
of  the  members  of  the  said  house  of  representatives,  with  their  genuine 
signatures  thereto,  and  entered  upon  the  journal  cMf  said  house  in  the 
proceedings  of  this  day ;  that  at  the  pretended  joint  convention  there 
were  twenty-three  State  senators  voting  for  said  Jesse  D.  Bright  and 
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Qraham  N.  Fitch,  and  no  more,  and  one  other  senator  present  bnt 
refusing  to  vote.  And  sixty-two  of  the  members  of  the  said  house  of 
representatives  were  present  and  participating  in  said  pretended  con- 
vention, sixty  of  whom  voted  for  said  Bright  and  Fitch,  and  no  more, 
being  less  than  a  quorum  of  the  said  house  of  representatives,  and  less 
than  a  majority  of  the  State  senators ;  that  these  affiants  are  also  two 
of  said  protestants  and  members  of  said  house  of  representatives,  and 
that  the  facts^  as  stated  in  said  protest,  are  true  in  substance  and 
matter  of  fact,  to  the  best  of  the  knowledge  and  belief  of  these  affiants, 
and  further  they  say  not. 

WILLIAM  GROSE, 
aEOBGE  D.  WAGNER. 


Witness  my  hand  and  notarial  seal  this  fifth  day  of  February, 
anno  Domini  1857. 

RICHD.  M.  HALL,  [l.  s.] 

Notary  Public. 


Indianapolis,  Indiana, 

J(muary  29,  1857. 

The  senate  being  in  session,  Mr.  Cravens,  the  senator  from  Jeffer- 
son, offered  for  adoption  the  following  preamble  and  resolution : 

Whereas^  on  the  12th  day  of  January,  1857>  whilst  the  senate  was 
engaged  in  the  discussion  of  a  resolution  of  the  house  of  representa- 
tives, in  accordance  with  section  4  of  article  5  of  the  constitution  of 
this  State,  which  is  in  the  following  words^  to  wit :  ''  The  returns  of 
every  election  for  governor  and  lieutenant  governor  shall  be  sealed 
up  and  transmitted  to  the  seat  of  government,  directed  to  the  speaker 
of  the  house  of  representatives,  who  shall  open  and  publish  them  in 
the  presence  otbath  houses  of  the  general  assembly  ;"  which  resolu- 
tion of  the  house  of  representatives  had  fixed  the  hour  of  half  past 
two  o'clock  for  such  opening  and  counting  ;  and  wherea^^  before  any 
decision  was  had  upon  said  resolution,  and  before  any  vote  was  either 
taken  or  demanded  upon  the  same,  and  one  half  hour  before  the  time 
fixed  by  said  house  resolution,  the  lieutenant  governor  and  ex-officio 
president  of  the  senate  and  governor  elect  arose  in  his  place,  delivered 
to  the  senate  a  short  valedictory,  at  the  close  of  which  he  announced 
in  the  following  words :  '^/noti;  repair  to  the  hall  of  the  house;" 
whereupon,  without  adjournment  of  the  Senate,  or  any  other  action 
of  the  same  in  relation  thereto,  he,  the  said  president,  descended  from 
the  rostrum^  and  immediately  proceeded  from  the  senate  chamber 
followed  by  a  mincrity  of  the  senate. 

And  whereas  a  majority  of  the  fifty  senators  of  which  this  body  is 
composed,  as  provided  by  the  constitution  of  this  State,  remained  in 
49ession  and  under  a  call  of  the  senate,  when  it  was  ascertained  that  a 
majority  was,  but  a  quorum  of  two-thirds,  as  provided  by  the  confltti- 
tution,  was  not  present,  a  resolution  embodying  said  facts  was  intro- 
duced and  made  part  of  the  record  of  the  senate. 
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And  whereas  this  senate  continued  in  session  until  theretornof  the 
absent  members,  when  the  aforesaid  resolution,  with  a  pending  amend- 
ment, was  concurred  in  by  the  senate. 

And  whereas  it  has  been  told  to  the  senators,  or  a  majority  of  tlie 
members  of  this  house,  that  during  the  absence  of  the  minority  of  the 
senators,  a  meeting  was  held  in  the  hall  of  the  house  of  reprewnta- 
tives,  at  which  said  meeting  the  returns  of  the  election  for  goverDor 
and  lieutenant  gorernor  are  said  to  have  been  opened  and  pubUshed, 
and  at  which  said  meeting,  it  has  also  been  said,  that  the  lieatenaat 
governor,  eahofficio  president  of  the  senate  and  governor  elect,  was 
inaugurated  as  governor. 

And  whereas,  when  the  so  styled  inauguration  and  induction  into 
office  of  the  governor  elect,  the  said  president  of  the  senate  is  also  re- 
ported to  have  called  to  the  chair,  as  presiding  officer  of  said  meeting, 
one  of  the  minority  senators^  which  senator,  after  the  so  called  cere- 
monies of  inauguration  had  been  concluded,  without  authority  or  in- 
structions so  to  do  by  said  meeting,  is  said  to  have  pronounced  the 
joint  convention  adjourned  to  meet  again  at  2  o'clock  p.  m.  on  Hond&T; 
the  2d  day  of  February  next. 

And  whereas  there  has  not  been,  during  the  present  session  of  this 
general  assembly,  auj  joint  convention^  or  any  determination  therefor, 
or  action  in  relation  thereto  by  this  senate;  and  whereas  any  joint 
convention  of  the  two  houses  of  the  general  assembly  must  necessarilj 
consist  of  a  quorum  of  each  house — neither  house  being  competent  to 
the  transaction  of  any  business  in  a  separate  and  independent  eapadtj 
without  a  quorum,  which  consists  of  two-thirds  of  the  members  elect- 
such  competency  could  not  be  conferred  or  derived  by  any  meeting  oi 
the  minority  of  the  senators  with  the  members  of  ^e  house  or  the 
house  as  such  ;  and  whereas  it  is  reported  that  at  such  adjourned  meet- 
ing, or  80  called  joint  convention,  it  is  the  design  to  elect  two  United 
States  senators. 

And  whereas  any  such  election,  by  any  such  unauthorized,  illegal. 
and  unprecedented  meeting  or  body,  would  be  inconsistent  with  the 
character  of  this  general  assembly,  in  violation  of  the  constitation  ot 
this  State — which  does  not  contemplate  or  provide  for  any  joint  in- 
vention for  any  such  election  or  purpose — insulting  to  this  senate,  and 
highly  disrespectful  to  the  Senate  of  the  United  States,  in  view  of  its 
recent  decision  in  a  like  case,  and  disorganizsing  and  revolutionary  in 
its  character ;  therefore. 

Be  it  resdvedy  That  this  senate  does  disclaim  any  knowledge  of.  or 
participation  in,  any  meeting  or  so  styled  joint  convention  for  the 
above  or  any  other  purpose ;  and  if  at  any  adjourned  meeting  of  aaid 
body  it  is  proposed  to  have  any  election  for  United  States  senators,  or 
other  officers,  or  to  transact  any  other  business  which  it  might  becom- 
potent  for,  or  the  duty  of  this  general  assembly  to  elect  or  perfonn, 
this  senate  does  hereby  most  solemnly  and  earnestly  protest  against 
any  such  action  as  wholly  unauthorized  by  this  house,  without  its 
knowledge,  consent,  or  concurrence,  and  that  we  will  here  as  eke- 
where,  now  and  forever,  repudiate  and  disown  such  act  or  action  u 
flagrantly  illegal,  and  a  fraud  upon  the  sovereignty  of  the  people  io^ 
State  of  Indiana. 
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Mr.  Tarkington  moved  to  refer  the  preamble  and  resolutions  to  the 
Committee  on  the  Judiciary. 

Ayes  21 ;  nays  20. 

The  question  recurred  on  the  adoption  of  the  preamble  and  reso- 
lutions. 

Those  who  voted  in  the  affirmative  were — Messrs.  Bearss,  Blair, 
Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cravens,  Crouse,  Ensey,  Free- 
land,  Green,  Griggs,  Hendry,  Hill,  Kinley,  March,  Murray,  Parker, 
Eice,  Sage,  Stevens,  Suit,  Thompson,  Weir,  Weston,  and  Yar- 
yan — 27. 

Those  who  voted  in  the  negative  were  Messrs.  Drew,  Fisk,  Har- 
grove, Heffren,  Hosteller,  Johnston,  Mansfield,  Mathes,  Miller^ 
McCleary,  McLure,  McLain,  Bichardson,  Rugg,  Slater  of  Dearborn^ 
Slater  of  Johnson,  Tarkington,  Wallace,  Wilson  and  Woods — 20. 

So  the  preamble  and  resolution  were  adopted. 

State  of  Indiana,  ) 
Marion  County,    j     * 

We,  Jonathan  S.  Harvey,  principal  secretary  of  the  senate  of  In- 
diana, and  James  N.  Tyner,  assistant  secretary  of  the  same,  now  in 
session,  do  solemnly  and  severally  swear,  that  the  annexed  and  fore- 
going is  a  true  copy  of  the  preamble  and  resolution,  introduced  into 
said  senate,  and  the  action  of  the  senate  thereon,  as  appears  by  the 
journal  thereof,  and  that  said  journal  is  correct,  so  help  us  God. 

JONATHAN  S.  HARVEY. 

JAS.  N.  TYNER. 

Subscribed  and  sworn  to  before  me,  George  H.  Chapman,  a  notary 
public  in  and  for  the  county  of  Marion  and  State  of  Indiana,  this 
third  day  of  February,  A.  D.  1857,  as  witness  my  hand  and  official 
seal 

GEO.  H.  CHAPMAN,  [seal.] 
Notary  Public, 

We,  the  undersigned,  senators  of  the  State  of  Indiana,  do  hereby 
certify  that  the  foregoing  preamble  and  resolution,  and  action  of  the 
senate  of  Indiana  thereon,  are  in  all  respects  true  as  above  stated. 
David  Crane,  Stanley  Cooper, 

J.  F.  Suit,  John  Thompson, 

J,  F.  Parker,  A.  S.  Griggs, 

John  Green,  D.  H.  Crouse, 

Isaac  Kinley,  A.  W.  Hendry, 

Jno.  R.  Craven,  G.  W.  Chapman, 

Solomon  Blair^  D.  R.  Bearss, 

P.  S.  Sage,  J.  S.  Bobbs, 

John  Weston,  M.  H.  Weir, 

J.  F.  Stevens,  John  Yaryan, 

Daniel  Hill,  C.  D.  Murray, 

John  T.  Freeland,  S.  T.  Ensey, 

Lewis  Burk,  Walter  March. 

Isaac  A.  Rice, 
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Febmary  5, 1857. 

Whereas,  on  the  second  day  of  February,  1857,  there  wag  held  in 
the  hall  of  the  house  of  representatives  a  meeting  purporting  to  he 
composed  of  certain  members  of  the  general  assembly,  which,  it  l« 
saidj  was  an  adjourned  meeting  of  a  so-styled  joint  convention  referred 
to,  and  characterized^  in  a  certain  preamble  and  protest  presented  to 
and  entered  upon  the  journal  of  this  Senate  January  29,  1857; 

And  whereas  said  meeting  neither  entered  upon,  entertained,  or 
did  any  other  business  than,  like  ^^the  king  of  tne  French,  with  hu 
forty  thousand  men,  march  up  the  hill  and  then  march  down  again/' 
simply  assemble,  and,  without  vote,  decision,  or  order  therefor,  by 
the  self-constituted,  self-elected,  or  self-chosen  president  thereof,  ad- 
journ to  meet  again  on  the  fourth  day  of  February,  without  tiie  speci- 
fication of  any  object,  reason^  or  design  for  such  adjourned  meetlDg: 

And  whereas,  on  the  fourth  day  of  February  aforesaid^  at  the  hour 
of  10  o'clock  a.  m.,  and  whilst  this  senate  was  engaged  in  a  regular 
session  in  the  transaction  of  its  business,  the  Hon.  A.  A.  Hammond, 
lieutenant  governor  and  ex  officio  president  of  the  Senate,  of  hia  own 
act,  did  interrupt  and  suspend  the  order  of  business,  to  announce  that 
the  hour  had  arrived  for  repairing  to  the  hall  of  the  house  to  go  into 
joint  convention ; 

Whereupon,  as  on  the  former  occasion  referred  to  in  the  preamble 
and  resolution  of  the  aforesaid  29th  January,  the  said  lieutenant  gor- 
ernor  vacated  his  seat  as  the  presiding  officer  of  this  senate,  and  left 
the  senate  chamber,  attended  by  a  few  of  the  members  of  this  body, 
between  whom  and  the  presiding  officer  there  seemed  to  be  a  perfect 
understanding,  as  though  both  were  alike  moved  by  a  common  im- 
pulse—no such  convention,  and  no  reason,  demand,  or  call  forsncli 
convention  being  known  to  this  senate,  nor  any  action  to  which  this 
senate  has  ever  been  a  party  being  had  for  the  organization  of  aoch 
so-called  joint  convention; 

And  whereas,  when  the  lieutenant  governor,  with  his  attendant 
senators  had  left  this  chamber,  it  is  understood  that  a  meeting  of  the 
said  lieutenant  governor  and  senators,  with  a  certain  number  of  gen- 
tlemen, members  of  the  house  of  representatives,  in  the  hall  of  the 
said  house  of  representatives,  over  which  so-called  joint  conventian, 
without  election,  appointment,  or  expressed  desire  so  to  do  bj  the 
members  thereof,  it  is  said  that  the  lieutenant  governor  presided; 

And  whereas,  at  said  meeting,  it  is  further  reported,  and  by  aome 
believed  to  be  true,  that  a  sham,  illegal,  fraudulent,  and  disgraoefiu 
attempt  at  an  election  for  two  United  States  senators  was  had,  which, 
if  correctly  reported,  resulting  as  it  is  said  to  have  done  in  the  choice 
by  such  assembly,  of  Jessee  D.  Bright  and  Graham  K.  Fitch  aa  ^ 
senators,  can  only  be  regarded  as  an  informal  expression  of  the  pitn 
found  devotion  of  partizan  friends,  for  which  expressive  election,  ao 
significant  as  it  was  of  party  and  personal  fidelity,  neither  thia  gene- 
ral assembly,  the  laws,  nor  constitution  of  this  State  are  in  anywise 
responsible,  neither  having  been  consulted  or  made  parties  to  the 
transaction  in  any  respect  or  manner  whatsoever; 

And  whereas,  in  order  that  the  said  lieutenant  governor  might  arail 
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himself  of  the  opportunity  of  assaming  the  right  or  power  to  preside 
over  the  deliberations  of  said  meeting,  or  unauthorized  joint  conven- 
tion, he  did,  without  permission  from  this  senate,  leave  the  chair; 
which,  it  is  also  assumed  by  said  lieutenant  governor,  is,  and  was  an 
adjournment  of  this  body,  which  assumption  is  in  direct  contraven- 
vention  of  the  constitution  of  this  State — Art.  lY,  sec.  10,  wherein 
it  is  declared  that  ^'  each  house  when  assembled  shall  determine  its 
own  rules  of  proceeding,  and  sit  upon  its  own  adjournment;" 

And  whereas  any  action  of  the  president  of  this  senate,  or  its  mem- 
bers, in  any  such  meeting  as  aforesaid,  is,  and  was,  in  direct  conflict 
with  rule  fifty-four  of  the  standing  rules  of  this  senate,  which  reads  as 
follows :  ''In  all  joint  meetings  of  the  two  houses  of  the  legislature^ 
convened  for  a  specific  purpose,  it  shall  be  incompetent  for  this  body, 
or  its  members,  to  engage  in  such  joint  meeting  in  the  transaction 
of  any  other  business  than  that  for  which  they  were  so  specifically 
assembled." 

No  joint  meeting  having  been  agreed  upon  by  or  between  the  two 
houses  of  this  general  assembly  nor  any  declared  business  or  object 
of  such  assembly ; 

Ard  whereas,  during  the  time  such  unauthorized  and  unlawful 
meeting  was  engaged  in  such  illegal  election,  this  senate  was  in  ses- 
sion, a  presiding  officer  having  been  appointed  pro  tern.  ^  until  the 
same  was  adjourned  by  a  vote  of  its  members,  as  will  be  seen  by  refer- 
ence to  its  journal ; 

And  whereas  such  so  called  joint  convention  was  not  called  into  ex- 
istence by  any  action  to  which  this  senate  was  a  party,  nor  even  com- 
posed of  a  quorum  of  either  house  of  this  general  assembly,  but  de- 
riving its  powers  and  vitality  from  violence,  disorder,  and  fraud  :  we 
do,  therefore,  most  solemnly  and  earnestly  protest  against  the  action, 
doings,  and  resolves  of  said  so  denominated  joint  convention,  and  on 
behalf  of  the  people  and  sovereignty  of  this  State  would  invoke  the  in- 
dignation and  judgment  of  all  men,  whether  in  authority  or  as  citizen 
suDJects,  upon  any  and  all  such  elections,  as  unconstitutional^  revolu- 
tionary and  voidy  and  would  Airther  ask  this  senate  to  direct  its  secre- 
tary to  transmit,  immediately,  two  copies  of  this  preamble  and  protest 
to  the  United  States  Senate,  one  to  the  president  of  that  body,  and 
the  other  to  Judge  Trumbull,  senator  from  the  State  of  Illinois. 

John  R.  Cravens.  Daniel  Hill. 

D.  B.  Bearss.  John  S.  Bobbs. 

Walter  March.  D.  H.  Grouse. 

John  Green.  J.  F.  Stevens. 

Solomon  Blair.  0.  D.  Murray. 

G.  W.  Chapman.  Lewis  Burk. 

Isaac  Kinley.  John  Taryan. 

John  Thompson.  M.  H.  Weir. 

A.  W.  Hendry.  A.  S.  Griggs. 

John  T.  Freeland.  David  €rane. 

Stanley  Cooper.  P.  S.  Sage. 

Isaac  A.  Bice.  S.  T.  Ensey. 

James  F.  Suit.  John  Weston. 

James  F.  Parker. 
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Senatb  Chambbr, 
Indianapolis,  Indiana^  February  5, 1857. 

t^%  Abram  A.  Hammond,  lieutenant  governor  of  the  State  of  Indiana 
and  ex-qfficio  president  of  the  senate,  do  hereby  certify  that  the  for^ 
going  is  a  true  and  correct  copy  of  the  protest,  as  appears  of  record  on 
the  journal  of  the  senate  of  the  State  of  Indiana  for  the  5th  day  of 
February,  A.  D.  1857  ;  and  I  would  furthermore  state,  that  in  sit- 
ing this  certificate,  I  do  not  wish  to  be  understood  as  certifying  to  any 
of  the  facts  contained  in  said  protest. 

ABRAM  A.  HAMMOND. 


State  op  Indiana,  ) 
Marion  county.     )     ' 

We,  Jonathan  S.  Harvey,  principal  secretary^  and  James  N.  Tper, 
assistant  secretary  of  the  senate  of  the  State  of  Indiana,  now  in  session, 
do  solemnly  swear  that  the  annexed  and  foregoing  is  a  true  and  correct 
copy  of  the  protest^  as  appears  of  record  on  the  journal  thereof  for  the 
5tn  day  of  February,  A.  D.  1857 ;  and  that  the  twenty-seven  senators 
whose  names  appear  in  connexion  with  said  protest  are  all  members  of 
the  Indiana  State  senate  the  present  session ;  and  that  the  said  senau; 
has  not^  by  resolution  or  otherwise,  during  the  present  session,  giren 
its  assent  to  go  into,  or  participate  in,  any  joint  convention  foranj 
purpose  whatsoever :  so  help  us  G-od. 

JONATHAN  8.  HARVEY. 

JAS.  N.  TYNER. 

r     fl  1  In  witness  whereof,  I  have  hereto  afiSxed  my  hand  and  notorial 
L^-  ^'J      seal,  this  sixth  dav  of  February,  A.  D.  1857. 

RICH'D  M.  HALL, 

Notary  PMk. 


Wednesday  Morning,  Febrtiary  4,  9  odod- 

House  met. — The  journal  was  read. 

Mr.  Blake  arose  to  a  question  of  privilege,  objecting  to  the  placing 
on  the  journal  of  the  house  the  protest  of  Mr.  Gordon  and  thirty-eight 
others,  representatives,  from  the  fact  that  the  protest  is  not  such  as  k 
contemplated  by  the  constitution,  and  also  that  it  was  concbed  in 
censorious  and  abusive  language. 

Messrs.  Grose  and  Gordon  arose  to  a  question  of  privilege. 

The  speaker  declared  them  severally  out  of  order,  from  the  fiwt  that 
Mr.  Blake  was  now  speaking  to  a  question  of  privilege. 

The  hour  for  the  meeting  of  the  joint  convention  of  the  two  houses' 
of  the  general  assembly  having  arrived,  the  senate,  preceded  bj  the 
lieutenant  governor,  appeared  within  the  hall  of  the  house,  where 
seats  were  provided  for  them  on  the  right  of  the  speaker's  chair. 
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Upon  calling  the  convention  to  order,  the  president,  with  the  con- 
sent of  the  joint  convention,  appointed  Solon  Turman  secretary  there- 
of, who  was  duly  sworn  in  as  such  by  the  Hon.  Samuel  Perkins,  one 
of  the  judges  of  the  supreme  court,  and  entered  upon  the  discharge  of 
his  duties. 

The  chairman  addressed  the  convention  as  follows : 
Gentlemen:  Pursuant  to  adjournment  on  Monday,  February  2, 
1857,  we  are  assembled  in  joint  convention,  under  a  provision  of  the 
constitution  of  the  State  of  Indiana,  and  you  will  now  proceed  to 
choose  a  United  States  senator  by  a  ^^ viva  voce'*  vote,  to  serve  as 
such  until  the  4th  of  March,  1861. 

Mr.  Walpole  nominated  Graham  N.  Fitch. 
Those  who  voted  for  Graham  N.  Fitch  were — 
Messrs.  Alexander,  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Hefren, 
Hostetter,  Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure, 
McLain,  EichardsoUj  Rugg,  Slater,  of  Dearborn,  Slater,  of  Johnson, 
Tarkington,  Wallace,  Wilson,  and  Woods,  of  the  senate. 
The  senator  from  Laporte,  Mr.  Weir,  voted  blank — 1. 
Messrs.  Abel,  Adams,   Allen,  Ayres,   Bethell,   Blake,  Bowman, 
Branson,  Brown,  Bryan,  Carnahan,  Clark,  Claypool,  Couduitt,  Crowe, 
CuUen,  Davis,  of  Sullivan,  Denby,  Dobbins,  Duncan,  Early,  Edson, 
Harrison,  Herod,  Hoagland,  Humphreys,  Kerr,  Landiss,  Lane,  Lewis, 
Massey,  Marvin,  Modesitt,  Moore,  McDannel,  McDonald,  of  Fount- 
ain, McFarland,  McGinnis,  McKinney,  Neff,  Reese,  Reyman,  Rick- 
etts,  Robbins,  Schermerhorn,  Sherrod,  Shoulders,  Slicer,  Smith,  of 
Bartholomew,   Stillwell,    Studabaker,    Taggart,    Trippet,    Wallace, 
Walpole,  Wiley,  Williams,  of  Knox,  Williamson,  Yater,  and  Mr. 
Speaker  of  the  house  of  representative — 83. 

Messrs.  Hayden  and  Wright  voted  for  George  G.  Dunn — 2. 
Graham  N.  Fitch  having  received  a  majority  of  all  the  votes  of  the 
inembers  of  the  general  assembly  of  the  State  of  Indiana,  was  declared 
by  the  president  of  the  convention  duly  elected  United  States  senator 
from  the  State  of  Indiana,  to  serve  as  such  until  the  4th  of  March, 
1861. 

The  president  then  announced  that  the  joint  convention  would  now 
proceed  to  choose  a  United  States  senator  by  a  viva  voce  vote,  to  serve 
as  such  from  the  4th  of  March,  1857,  until  the  4th  of  March,  1863. 
Senator  Slater   nominated  Hon.  Jesse  D.  Bright. 
Those  who  voted  for  Jesse  D.  Bright  were : 

Messrs.  Alexander,  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Hef- 
ren, Hostetter,  Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  Mc- 
Clure, McLain,  Richardson,  Rugg,  Slater,  of  Dearborn,  Slater,  of 
Johnston,  Tarkington,  Wallace,  Wilson,  and  Woods,  of  the  senate. 

And  the  senator  from  Laporte,  Mr.  Weir,  was  present,  but  refused 
to  vote  for  any  one. 

Messrs.  Abel,  Adams,  Allen,  Ayres,  Bethell,  Blake,  Bowman, 
Branson,  Brown,  Bryan,  Carnahan,  Clark,  Claypool,  Conduitt,  Crowe, 
CuUen,  Davis,  of  Sullivan,  Denby,  Dobbins,  Duncan,  Early,  Edson, 
Harrison,  Herod,  Hoagland,  Humphreys,  Kerr,  Landiss,  Lane,  Lewis, 
Massey,  Marvin,  Modesitt,  Moore,  McDannel,  McDonald,  of  Fountain, 
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McFarland,  McGinnis,  MoEinney,  Neff,  Beese,  BeTman,  Bickettg, 
Bobbins,  Scbermerhorn,  Sberrod,  Shoulders,  Slicer,  &nith,  of  Bar- 
tholomew, Stillwell,  Studabaker,  Taggart,  Trippet,  WaJlaoe,  W^- 
pole,  Wiley,  Williams,  of  Knox,  Williamson^  Yater,  and  Mr.  Speaker 
of  the  house  of  representatives — 83. 

Messrs.  Hayden  and  Wright  voted  for  Bichard  W.  Thompaon— 2. 

Jesse  D.  Bright  having  received  a  majority  of  all  the  votes  of  tke 
general  assembly  of  the  State  of  Indiana,  was  declared  by  the  prai- 
dent  of  the  joint  convention  duly  elected  United  States  senator  from 
the  State  of  Indiana,  to  serve  as  such  until  the  4th  day  of  Mardi, 
1863. 

The  president  then  adjourned  the  joint  convention,  to  meet  in  the 
hall  of  the  house  of  representatives,  on  Wednesday  the  11th  instant, 
at  3  o'clock  p.  m. 

I  certify  that  the  foregoing  journal  of  the  proceedings  of  the  joint 
convention  is  correct. 

SOLON  TUBMAN, 
Secretary  o/joini  ixmvenim. 

On  motion  by  Mr.  Walpole,  the  house  adjourned. 

At  two  o'clock  p.  m.  the  house  met. 

Mr.  Marvin,  chairman  of  the  committee  on  engrossed  bills,  made 
the  following  report : 

Mr.  Spbaker:  The  committee  on  engrossed  bills  have  examined 
house  bill  No.  148,  and,  upon  comparison  with  the  original,  find  the 
same  correctly  engrossed,  and  direct  me  so  to  report. 

Mr.  Blake  offered  the  following  resolution : 

Beaolvedy  That  the  committee  on  the  judiciary  be  directed  to  inqmre 
whether  the  protest  entered  upon  the  journal  of  yesterday  contains 
matter  inexpedient  or  scandalous. 

Mr.  Walpole  offered  the  following  amendment : 

JBeeclvedj  That  the  paper  presented  to  this  house  by  one  of  the  re- 
presentatives from  Marion,  on  behalf  of  himself  and  others,  purport- 
ing to  be  what  they  call  a  protest,  be  referred  to  a  select  committee 
of  five  for  said  committee  to  inquire : 

1.  Whether  the  same  contains  the  facts  ? 

2.  Is  it  competent  for  the  signers  to  protest  against  the  acts  speci- 
fied in  said  paper  ? 

3.  Is  it  decorous  towards  the  senate  ? 

4.  Is  it  truthful  and  decorous  towards  individuals  referred  to? 
6.  Is  it  not  untruthful  in  the  recapitulation  of  stated  acts? 

6.  Is  it  not  untruthful  as  to  the  acts  of  the  senate  and  the  now 
lieutenant  governor? 

7.  Is  there  any  constitutional  right  of  a  member  of  one  branch  ot 
the  general  assembly  to  protest  against  the  acts  of  a  joint  convention 
of  the  two  houses?  and  said  comnfittee  be  instructed  to. report  at  an 
early  day  of  the  session. 

Pending  which, 

On  motion  by  Mr.  Wright,  the  house  adjourned. 
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Statb  op  Indiana^  ) 

Marion  county.    J     * 

Be  it  remembered^  that  personally  came  before  me  the  undersigned, 
a  notary  public  in  and  for  said  county  and  State  aforesaid,  William 
Grose,  and  made  oath  that  he  is  a  member  of  the  house  of  representa- 
tives, of  which  the  foregoing  transcript  purports  to  be  a  copy  of  the 
proceedings  of  the  same  on  Wednesday,  the  4th  of  February,  1857. 
That  the  same  has  been  Airnished  to  him  by  the  officers  of  the  said 
house  as  a  true  transcript  of  the  proceedings  of  said  house  on  the  said 
4th  day  of  February,  185T,  and  which  he  believes  to  be  a  true  copy  of 
the  journal  of  the  house  of  the  proceeding  as  now  recorded  and  on  file 
in  the  possession  of  the  officers  of  said  house,  and  further  says  not. 

WILLIAM  GROSE. 

Sworn  and  subscribed  to  before  me. 

In  witness  whereof  I  hereunto  set  my  hand  and  seal  notarial,  thia 
[l.  8.1     12th  day  of  February,  1857. 

RICHARD  M.  HALL, 

Notary  Public. 


transcript  of  senate  journal,  monday,  january  12,  1s67 james  n. 

tyner,  assistant  secretary. 

Monday  Morndto,  9  o'clock, 

January  12,  1857. 

The  senate  met. 

The  journal  of  Saturday  was  read. 

By  unanimous  consent  of  the  senate  the  rules  were  suspended,  and 

Mr.  Gooding,  chairman  of  a  select  committee,  made  the  following 
report : 

Mr.  Prbsidknt  :  The  select  committee  appointed  to  procure  a  min- 
ister  of  the  Gospel  to  open  the  session  with  prayer,  report  that  they 
have  waited  upon  Rev.  T.  A.  Mills,  and  have  obtained  his  consent  to 
open  the  senate  with  prayer  inatanter. 

Whereupon,  the  Rev.  T.  A.  Mills  came  forward  and  addressed  the 
Throne  of  Grace. 

Petitions. 

By  Mr.  Hendry : 

A  petition  from  sundry  citizens  of  Steuben  county,  praying  the 
amendment  of  section  3d  of  an  act  regulating  the  duties  of  county 
surveyors. 

Which,  on  motion  by  Mr.  Hendry, 

Was  referred  to  the  committee  on  county  and  township  business. 

Resolutions. 

On  motion  by  Mr.  Ensey, 

Resolved^  That  the  committee  on  the  judiciary  be  requested  to  in- 
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quire  into  the  expediency  of  amending  the  interest  law  so  as  to  allow 
the  collection  of  ten  per  cent,  interest  per  annum  on  special  contract. 
On  motion  by  Mr.  Tarkington, 

Besolved,  That  the  auditor  of  State  be  requeisted  to  farnish  the 
senate,  at  his  earliest  convenience,  with  the  amount  of  funds  on  mort- 
gages belonging  to  the  State  University  upon  which  the  interest  is 
annually  paid.  The  amount  of  suspended  debt^  (or  lands  forfeited  to 
the  State  for  the  use  of  said  university;)  the  amount  of  the  unpaid 
purchase  money  on  lands  in  the  counties  of  Gibson  and  Monroe,  and 
the  amount  of  the  annual  expense  of  handling  said  fiinds  for  the  use 
of  the  university. 

On  motion  by  Mr.  Suit, 

Eeaolved,  That  the  committee  on  the  judiciary  be  instructed  to  in- 
quire as  to  the  right  by  which  Leroy  Woods  holds  his  seat  as  senator 
from  the  county  of  Clarke  ;  and  whether  he  has  been  elected,  appointed 
to,  or  acted  i»,  any  other  oflScial  capacity,  or  held  or  received  the 
emoluments  of  any  other  lucrative  office,  or  office  of  trust  and  profit, 
«ince  his  election  to  the  office  of  senator. 

That  said  committee  have  power  to  send  for  persons  and  papers, 
and  that  they  report  the  facts  to  this  senate  as  soon  as  possible. 
On  motion  by  Mr.  Hostetter, 

Resolved,    That  his  excellency  the  governor  be  requested  to  lay 
before  this  body  any  information  in  his  possession  in  relation  to  the 
fraudulent  means  made  use  of,  either  by  offers  of  stock,  money,  or 
otherwise,  made  to  members,  and  to  whom  made,  and  whether  any 
«uch  offer  was  accepted  as  a  consideration  for  his  support  to  the  bill 
<x)n8tituting  a  bank  and  branches,  passed  at  the  session  of  1855,  and 
by  whom  made ;  and  also  to  whom  such  consideration  was  given ;  it- 
in  his  judgment,  it  is  not  inconsistent  with  the  public  good. 
On  motion  by  Mr.  Wallace, 
Beeclved,  That  the  judiciary  committee  be  instructed  to  examint 
-whether  there  is  any  statute  of  this  State  conferring  upon  a  judge  o: 
the  supreme  court  authority  to  administer  oaths,  except  while  sitting 
as  a  member  of  said  court ;  and  if  so,  to  cite  in  their  report  the  vol- 
ume, page,  and  section,  in  which  such  authority  is  found ;  and  that 
they  be  further  instructed  to  report  without  delay. 
On  motion  by  Mr.  Parker, 
Resolved y  That  the  auditor  and  treasurer  of  state  be  requested  \*i 
<5ommunicate  to  the  senate  any  information  which  they  may  be  inp^«- 
session  of  relative  to  frauds  alleged  to  have  been  committed  by  certain 
county  officers  in  the  management  and  sale  of  swamp  lands. 

Mr.  Wallace  offered  the  following  preamble  and  resolution : 
Whereas,  on  Friday  last,  upon  the  reception  of  the  message  from  the 
house,  inviting  the  senate  into  the  hall  of  the  house  of  represent- 
atives, to  hear  the  annual  message  of  his  excellency  Governor 
Wright,  the  senate  adjourned  on  the  motion  of  the  senator  from 
Howard,  (Mr.  Murray,)  without  action  in  response  to  the  invitation, 
whereupon  the  democratic  senators  proceeded  alone  into  the  house, 
inside  the  bar,  and  heard  the  message ;  wherefore,  to  avoid  a  sinu- 
lar  discourtesy — 
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Beaolvedy  That  when  the  invitation  is  received  from  the  house  to- 
day informing  the  senate  that  the  house  is  ready  to  go  into  joint  con- 
vention to  witness  the  opening  and  publication  of  the  returns  of  the 
election  of  governor  and  lieutenant  governor,  acceding  to  the  require- 
ments of  the  constitution,  that  the  senate  do  forthwith  proceed  in  a 
body  to  the  house,  for  the  proper  discharge  of  that  duty,  without  a 
previous  adjournment. 

Mr.  Freeland  moved  to  lay  the  preamble  and  resolution  on  the 
table. 

The  ayes  and  noes  being  demanded  by  senators  Johnson  and  Fisk, 

Those  who  voted  in  the  affirmcUive  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cra- 
vens, Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill,  Einley, 
March,  Murray,  Parker,  Rice,  Stevens,  Suit,  Thompson,  Weir,  Wes- 
ton, and  Yaryan — 26. 

Those  who  voted  in  the  negative  were — 

Messrs.  Brown,  Drew,  Fisk,  Hargrove,  Heffren,  Hostetler,  John- 
ston, Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain,  Bich- 
ardson,  Buffg,  Sage,  Slater,  (of  Dearborn,)  Tarkington,  Wallace, 
Wilson,  and  Woods — 21. 

So  the  motion  to  lay  on  the  table  toas  agreed  to. 

The  following  resolution  was  offered  by  Mr.  Suit : 

Besdvedy  That  the  thanks  of  the  Senate  be,  and  they  are  hereby, 
tendered  to  Lieutenant  Governor  Willard  for  the  able,  impartial, 
prompt  and  efficient,  manner  in  which  he  has  presided  over  its  delib- 
erations and  conducted  its  business. 

Which  was  unanimously  agreed  to. 

Sills  introdticed. 

By  unanimous  consent,  Mr.  Weir  introduced — 

Senate  bill  No.  5.  An  act  to  amend  the  9th  section  of  an  act  enti- 
tled *' An  act  providing  for  the  election  and  qualification  of  justices  of 
the  peace,  and  defining  their  qualifications  and  duties  in  civil  cases,"' 
approved  June  9,1852; 

Which  was  read  a  first  time,  and  passed  to  a  second  reading. 

By  unanimous  consent,  Mr.  Stevens  introduced — 

Senate  bill  No.  6.  An  act  to  prevent  illegal  voting,  and  affixing 
penalty  therefor,  and  to  provide  for  the  registry  of  the  names  of  voters ; 

Which  was  read  a  first  time,  and  passed  to  a  second  reading. 

By  unanimous  consent,  Mr.  Miller  introduced — 

Senate  bill  No.  7.  A  bill  to  provide  for  the  granting  of  writs  of 
Iiabeas  corpus y  injunctions,  and  restraining  orders  in  certain  cases; 

Which  was  read  a  first  time,  and  passed  to  a  second  reading. 

By  unanimous  consent,  Mr.  Griggs  introduced — 

Senate  bill  No.  8.  An  act  to  amend  section  3  of  an  act  entitled  '^An 
act  to  amend  the  1st  and  4th  sections  of  an  act  entitled  an  act  author- 
izing recorders  to  make  out  complete  or  general  indexes  to  records  of 
deeds  and  mortgages,  and  to  procure  and  use  seals/'  approved 
February  14,  1856; 

Which  was  read  a  first  time,  and  passed  to  a  second  reading. 
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By  unanimous  consent,  Mr.  Drew  introduced — 

Senate  bill  No.  9.  An  act  defining  embezzlement,  and  prescribing 
the  punishment  therefor; 

Which  was  read  a  first  time,  and  passed  to  a  second  reading. 

By  unanimous  cohsent,  Mr.  Hargrove  introduced — 

Senate  bill  No.  10.  A  bill  to  amend  the  433d  section  of  an  act  en- 
titled '^  An  act  to  revise,  simplify,  and  abridge  the  rules,  practice, 
pleadings,  and  forms  in  civil  cases  in  the  courts  of  this  State  ;  to  abol- 
ish distinct  forms  of  action  at  law  ;  and  to  provide  for  the  administra- 
tion of  justice,  in  a  uniform  mode  of  pleading  and  practice,  without 
distinction  between  law  and  equity,"  approved  June  18,  1852  ; 

Which  was  read  the  first  time,  and  passed  to  a  second  reading. 

Orders  of  the  day — Senate  bills  an  third  reading. 

Senate  bill  No.  1.  A  bill  to  apportion  senators  and  representatives 
for  the  next  four  years. 
Was  read  a  third  time. 

Mr.  Tarkington  moved  to  refer  the  bill  to  a  select  committee  of 
three,  with  the  following  instructions : 

Amend  by  giving  Monroe  one  senator,  and  Owen  and  Clay  one  sen- 
ator jointly. 
Mr.  Hostetler  moved  to  further  instruct  the  committee,  as  follows: 
Amend  so  as  to  give  Lawrence  and  Jackson  each  one  senator. 
Mr.  Rugg  moved  to  further  instruct  the  committee,  as  follows : 
Amend  14th  line  of  printed  bill,  section  1,  by  strikiiig  out  the  words 
^^  Adams  and,"  and  strike  out  also,  after  the  word  **  Kandolph,"  the 
words  '^and  Jay,"  and  insert  the  words  ''one,  Adams,  Jay,  and 
Blackford,  one." 

Amend,  also,  the  15th  line  of  section  2d,  by  striking  out  after  the 
word  ''Adams"  the  word  "  and,"  and  insert  "  one  ;"  and  after  the 
word  "Allen,"  strike  out  "  three  jointly,"  and  insert  "two." 
Mr.  Drew  moved  to  further  instruct  the  committee,  as  follows  : 
To  amend  section  2d,  line  2d,  by  inserting  "  Posey  two." 
Mr.  Green  moved  to  further  instruct  the  committee,  as  follows  : 
To  so  amend  section  2d  as  to  give  Grant  "  one,"  and  Howard  and 
Tipton  one. 
Mr.  Sage  moved  to  further  instruct  the  committee,  as  follows  : 
To  so  amend  said  bill  as  to  give  Ohio  and  Switzerland  coonties 
two  representatives  jointly. 

A  division  of  the  question  being  had. 

The  question  being,  Shall  the  bill  be  recommitted  to  said  select  com- 
mittee? 

Mr.  Johnston  moved  to  further  instruct  said  committee,  as  follows : 
To  amend  by  striking  out  the  3d  section  and  inserting  the  following: 
"  That  this  act  take  effect  and  be  in  force  from  and  after  its  passage 
and  publication." 

Mr.  Weir  moved  that  the  motion  to  recommit  to  select  oommittee 
be  laid  on  the  t^ble. 

The  ayes  and  noes  being  demanded  by  senators  Johnston  and  Slater 
of  Dearbon, 
Those  who  voted  in  the  affirmative  were — 
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Messrs.  Bearss,  Blair,  Bobbs,  Bark,  Chapman,  Cooper,  Crane,  Cra- 
vens, Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill,  Einley^ 
March,  Murray,  Parker,  Rice,  Stevens,  Suit,  Sage,  Thompson,  Weir, 
Weston  and  Yaryan — 27. 

Those  who  voted  in  the  negative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hostetler, 
Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain, 
Richardson,  Rugg,  Slater  of  Dearborn,  Tarkington,  Wallace,  Wil- 
son, and  Woods — 21. 

So  the  motion  to  lay  the  motion  to  recommit  on  the  table  was  agreed 
to. 

Mr.  Tarkington  moved  to  lay  the  bill  on  the  table. 

The  ayes  and  noes  being  demanded  by  senators  Freeland  and  Weir, 

Those  who  voted  in  the  aflSrmative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hostetler, 
Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain, 
Richardson,  Rugg,  Sage,  Slater  of  Dearborn,  Tarkington,  Wallace, 
Wilson  and  Woods— 22. 

Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cra- 
vens, Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill,  Kinley, 
March,  Murray,  Parker,  Rice,  Stevens,  Suit,  Thompson,  Weir,  Wes- 
ton, and  Yaryan — 26. 

So  the  motion  to  lay  the  bil^  on  the  table  was  not  agreed  to. 

Mr.  Gooding  mov^d  to  postpone  the  further  consideration  of  the 
bill  till  Monday  next  at  2  o'clock  p.  m. 

The  ayes  and  noes  being  demanded  by  Senators  Weir  and  Green, 

Those  who  voted  in  the  affirmative  were, 

Messrs.  Brown,  Drew,  Fish,  Gooding,  Hargrove,  Hefren,  Hostetler, 
Johnson,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain, 
Richardson,  Rugg,  Sago,  Slater,  of  Dearborn,  Tarkington,  Wallace, 
Wilson,  and  Woods— 22. 

Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cra- 
vexis,  Crouse,  Ensey,  Freeland,  Green,  Griggs.  Hendry,  Hill,  Kinley, 
March,  Murray,  Parker,  Rice,  Stevens,  Suit,  Thompson,  Weir,  Wes- 
ton, and  Yaryan — 26. 

So  the  motion  to  postpone  was  not  agreed  to. 

Mr.  Bearss  moved  the  previous  question ;  which  was  seconded  by 
the  senate. 

The  question  being,  Shall  the  main  question  be  now  put? 

Which  was  agreed  to. 

The  question  being.  Shall  the  bill  pass? 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chi^man,  Cooper,  Crane, 
Cravens,  Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill, 
Kinley,  March,  Murray,  Parker,  Rice,  Sage,  Stevens,  Suit,  Thomp- 
son, Weir,  Weston,  and  Yanyan — 2T. 

Those  who  voted  in  the  negative  were, 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hostetler^ 
Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain, 
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Bich^rdson,  Rugg,   Slater  of  DcArborn,  Tarldngtoii,  Wallaoe^  WU- 
8011,  and  Woods — 21. 

So  the  bill  passed. 

Ordered^  That  the  secretary  inform  the  house  thereof. 

Hotiae  biUa  on  third  reading. 

Ho«se  bill  No.  1.  An  act  to  regulate  the  salary  of  the  govenor, 
and  to  repeal  all  former  acts  relating  thereto, 

Was,  with  the  engrossed  amendment  of  the  senate  thereto^  read  a 
third  time. 

Mr.  Murray  moved  to  lay  the  bill,  and  engrossed  amendments 
thereto,  on  the  table. 

Which  was  agreed  to. 

The  president  laid  before  the  senate  the  following  commnniGatiim 
and  accompanying  report : 

Iin>iANAP0Lis,  Jcmnary  12,  185T. 

Drab  Sib:  Please  lay  before  the  senate  my  annual  report,  asd 
oblige,  yours,  respectfully, 

JOHN  M.  LORD, 

Agent  €/ l^aU. 
,  The  President  of  the  Senate. 

Which,  on  motion  by  Mr.  Brown,  was  laid  upon  the  table,  and  509 
copies  ordered  to  be  printed  for  the  use  of  the  senate. 

The  president  laid  before  the  senate  the  following  communicatioD 
and  accompanying  report  : 

Institution  fob  Deaf  and  Dumb, 

Indianapolis,  January  12,  1857. 
8lB :  Please  lay  before  the  senate  the  13th  annual  report  of  ths 
trustees  and  superintendent  of  this  institution. 
Very  respectfully, 

THOMAS  McIKTIBE, 

SnperiMtendtmi. 

Hon.  A.  P.  WiLLABD, 

President  of  (he  Senate. 

Which,  on  motion  by  Mr.  Brown,  was  laid  on  the  table,  and  500 
copies  ordered  to  be  printed  for  the  use  of  the  senate. 

The  president  laid  before  the  senate  the  following  communication 
and  accompanying  report : 

Indiana  Hospital  fob  the  Insane, 

Indianapoiisy  January  12,  1857. 
Sir  :  Please  Ic^y  before  the  senate  the  annual  report  of  the  board  of 
commissioners  and  superintendent  of  this  institution. 
Very  respectfully, 

JAMES  S.  ATHON, 

Superintendent. 
Hon.  A.  P.  WiiiLABD, 

President  qf  the  SpnaU. 
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Which,  on  motion  by  Mr.  Brown,  was  laid  on  the  table,  and  500 
copies  ordered  to  be  printed  for  the  nse  of  the  Senate. 

By  unanimons  consent,  Mr.  Cravens  offered  the  following  resolation : 

Beadvedy  That  when  the  senate  adjourns,  it  adjourn  to  1  o'clock 
p.  m. 

Which  was  adopted. 

On  motion  by  Mr.  Murray,  the  following  message  from  the  house 
was  taken  up : 

A  message  from  the  house  by  Mr.  Shook,  assistant  clerk : 

Mr.  Pr^iderU :  I  am  directed  by  the  house  of  representatives  to 
inform  the  senate  that  the  house  have  passed  the  following  resolution 
thereof: 

Beedvedy  That  the  senate  be  invited  to  attend  in  the  hall  of  the 
house  of  representatives  at  half  past  two  o'clock  this  afternoon,  to 
open  and  publish  the  returns  of  the  dection  for  governor  and  lienten- 
ant  governor,  as  required  by  the  fourth  section  of  the  fifth  article  of 
the  constitution  of  the  StatQ  of  Indiana,  in  which  the  coacurrenoe  of 
the  senate  is  resnectfuUy  requested. 

Pending  which^ 

The  senate  adjourned  till  1  o'clock  p.  m. 

1  O'CLOOK,  9.  M. 

The  senate  met. 

On  motion  by  Mr.  Weir, 

A  call  of  the  senate  was  ordered. 

The  secretary  proceeded  to  the  call,  when  it  appeared  that  the  fol- 
lowing senators  were  absent : 

Messrs.  Alexander,  Drew,  Hill,  Mathes,  Miller,  McCleary,  Bugf, 
and  Slater,  of  Johnson— 8. 

On  motion  by  Mr.  Brown, 

Mr.  Alexander  was  excused  from  the  call. 

On  motion  by  Mr.  Sage, 

Mr.  Alexander  was  excused  from  all  former  calls  of  the  senate  during 
the  present  session. 

On  motion  by  Mr.  Gooding, 

A  further  call  of  the  senate  was  dispensed  with. 

Mr.  March  offered  the  following  amendment  to  the  resolution  con- 
tained in  the  house  message,  pending  at  adjournment : 

Amend  by  striking  out  'Hwo  and  a  half  o'clock,"  and  inserting 
<Hhree  o'clock." 

Also,  add  the  following : 

'^  That  in  said  joint  convention  no  other  business  shall  be  transacted 
except  that  of  opening,  counting,  and  publishing  the  returns  of  vutes 
for  governor  ana  lieutenant  governor,  witnessing  the  inauguration, 
and  the  administratioN  of  the  oaths  of  office ;  and  when  that  is  donei 
such  joint  convention  shall  stand  adjourned  dne  die,  without  motion." 

The  president  here  laid  before  the  senate  the  following  communi- 
cation : 
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•  Hall  of  thb  House  of  Beprbsentauvs, 

Indianapolis y  January  12^  1857. 

Sib  :  Please  lay  before  the  senate,  over  which  you  preside,  the  fol- 
lowing communication. 

BALLARD  SMITH, 
Speaker  of  the  House  of  Rqpresentaiictt. 

Hon.  A.  P.  WiLLARD, 

President  of  the  Senate  of  Indiand. 


Hall  of  thb  Houbb  of  BepAesentaxtviS; 
Indianapolis,  January  12, 1857. 
Gentlemen  of  the  Senate  of  Indiana  :  The  constitution  of  the  State 
devolves  upon  the  undersigned  the  duty  of  '^  opening  and  publuhmg 
the  election  returns  for  governor  and  lieutenant  governor "  of  the 
State  in  the  prr  sence  of  both  houses  of  the  general  assembly. 

As  the  terms  of  office  of  those  functionaries  begin  on  this  day,  by 
appointment  of  the  constitution,  I  intend  to  perform  that  daty  in  the 
hall  of  the  house  of  representatives  instanter,  and  respectfully  inrite 
you  to  be  present  with  the  house  of  representatives  now  in  session. 

BALLABD  SMITH, 
Speaker  of  the  House  cf  Represeidativa. 

Pending  the  motion  of  Mr.  March  to  amend  the  resolntion,  cod- 
tained  in  the  message  from  the  house,  under  consideration,  the  Dresi- 
dent  addressed  the  senate,  announcing  that  his  connexion  with  the 
senate,  as  their  presiding  officer,  had  terminated,  and  closing  hk 
remarks  at  five  minutes  before  two  o'clock  p.  m. 

At  twenty-three  minutes  after  two  o'clock  p.  m., 

Mr.  Cravens  moved  a  call  of  the  senate ;  which  was  agreed  to. 

The  secretary  proceeded  to  the  call,  when  it  appeared  that  the  fol- 
lowing senators  were  absent : 

Messrs.  Brown,  Drew,  Fisk,  Freeland,  Gooding,  HaVgrove,  Hefiren, 
Hostetler,  Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McCloie, 
McLain,  Parker,  Bichardson,  Bugg,  Sage,  Slater  of  Dearborn,  Slitcr 
of  Johnson,  Tarkington,  Wallace,  Weston,  Wilson,  and  Wood»— 26. 

Mr.  Cravens  offered  the  following  resolution : 

Resolved^  That  the  hour  of  half-past  two  o'clock  has  arrived,  and 
no  quorum  being  present,  the  senate  cannot  entertain  any  qoestios 
Uj^on  the  resolution  of  the  house  inviting  the  senate  to  participi^ 
with  the  house  in  witnessing  a  count  of  the  vote  for  governor  snd 
Ueutenant  governor  and  the  ceremonies  of  inauguration,  and  that 
this  resolution  be  placed  upon  the  journal  of  the  senate. 

No  action  was  taken  on  the  resolution  for  want  of  a  quomm. 

The  Hon.  Abram  A.  Hammond,  the  incoming  lieutenant  gorcrnor 
of  the  State  of  Indiana,  now  appeared  in  the  chair  as  the  presideot  d 
the  senate,  and  addressed  the  senate  as  foUows : 
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Senatobs  :  By  the  voice  of  the  people  of  Indiana,  it  is  made  my 
duty  to  preside  over  the  deliberations  of  this  honorable  senate. 

Before  entering  upon  the  discharge  of  this  duty,  permit  me  to  say 
tliat  I  do  so  with  but  a  single  purpose,  and  that  is  so  to  discharge  that 
duty  that  you  may  be  enabled  the  more  speedily  to  complete  the 
legislation  of  the  country. 

With  the  law  governing  the  action  of  legislative  bodies  I  am  not 
familiar.  But  I  find  consolation  in  the  fact  that  I  am  surrounded 
by  senators  whose  wisdom  and  experience  will  enable  them  by  their 
counsels  to  aid  me  in  correctly  deciding  all  questions  of  order  that 
may  arise  in  the  course  of  your  deliberations,  and  I  respectfully  ask 
of  you  that  counsel  and  aid.  With  the  hope  that  your  labor  may 
result  to  the  benefit  and  advancement  of  Indiana,  I  take  the  chair  as 
your  presiding  officer. 

After  which,  on  motion  by  Mr.  Cravens, 

The  further  call  of  the  senate  was  suspended. 

Mr.  Slater  moved  that  the  senate  adjourn.  The  yeas  and  nays  being 
demanded  by  five  senators. 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Brown,  Drew,  Hargrove,  Heffren,  Hostetler,  Johnston, 
Mansfield,  Mathes,  Miller^  McCleary,  McClure,  McLain,  Richardson, 
Bugg,  Slater  of  Dearborn,  Tarkington,  Wallace,  and  Wilson — 18. 

Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane, 
Cravens,  Crouse,  Ensey,  Fisk,  Freeland,  Gooding,  Green,  Griggs, 
Hendry,  Hill,  Kinley,  March,  Murray,  Parker,  Rice,  Sage,  Stevens, 
Suit,  Thompson,  Weir,  Weston,  Woods,  and  Yaryan — 30. 

So  the  motion  to  adjourn  did  not  prevail. 

Mr.  Tarkington  moved  that  the  pending  amendment  to  the  resolu- 
tion contained  in  the  message  from  the  house  be  laid  on  the  table. 

The  ayes  and  noes  being  demanded  by  Senators  Gooding  and  Wallace, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hostetler, 
Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain, 
Richardson,  Rugg,  Slater  of  Dearborn,  Tarkington,  Wallace,  Wilson, 
and  Woods — 21. 

Those  who  voted  in  the  negaiive  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane, 
Cravens,  Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill, 
Kinley,  March,  Murray,  Parker,  Rice,  Sage,  Stevens,  Suit,  Thomp- 
son, Weir,  Weston,  and  Yaryan — 27. 

So  the  motion  to  lay  on  the  table  did  not  prevail. 

Mr.  Gooding  moved  to  indefinitely  postpone  the  further  considera- 
tion of  the  amendment. 

The  ayes  and  noes  being  demanded  by  Senators  Weir  and  March, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hostetler, 
Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLain  ^ 
Richardson,  Rugg,  Slater  of  Dearborn,  Tarkington,  Wallace,  Wilson, 
and  Woods— 21. 
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Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman^  Cooper,  Craney 
Cravens^  Grouse,  Ensey^  Freeland,  Ghreen,  Grigga^  Hendry,  Hill, 
Kinley,  March^  Murray,  Parker,  Bice,  Sage,  Stevens,  Suit,  Thomp- 
son, Weir,  Weston,  and  Yaryan — 2T. 

So  the  motion  to  indefinitely  postpone  did  not  prevafl. 

Mr.  McLain  moved  to  indefinitely  postpone  the  further  considera- 
tion of  the  resolution  and  pending  amendment. 

The  ayes  and  noes  being  demanded  by  Senators  March  and  Gooding, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hosietler, 
Johnston,  Mansfield,  Mathes,  Miller,  McCleary,  McClure,  McLua, 
Bichardson,  Bugg,  Slater  of  Dearborn,  Tarkington,  Wallace,  Wilson, 
and  Woods— 21. 

Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane, 
Cravens,  Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill, 
Kinley,  March,  Murray,  Parker,  Bice,  Sage,  Stevens,  Suit,  Thomp- 
son, Weir,  Weston,  and  Yaryan — 27. 

So  the  motion  to  indefinitely  postpone  did  not  prevail. 

Mr.  Heffren  moved  that  the  senate  adjourn. 

The  ayes  and  noes  being  demanded  by  Senators  March  and  Targaa, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hosietler, 
Johnston,  Mansfield,  Mathes,  Miller,  McClure,  McLain,  RichardaoB, 
and  Wilson — 16. 

Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Bobbs,  Blair,  Burk,  Chapman,  Cooper,  Crane, 
Cravens,  Crouse,  Ensey,  Freeland,  Green,  Uriggs,  Hendry,  Hill, 
Kinley,  March,  Murray,  Parker,  Bice,  Sage,  Slater  of  Dearborn, 
Stevens,  Suit,  Thompson,  Wallace,  Weir,  Weston,  Woods,  and 
Yaryan— 30. 

So  the  motion  to  adjourn  did  not  prevail. 

Mr.  Slater,  of  Dearborn,  moved  to  reconsider  the  vote  on  the  mo- 
tion to  adjourn. 

Mr.  Yaryan  moved  to  lay  the  motion  to  reconsider  on  the  table. 

The  ayes  and  noes  being  demanded  by  Senators  Cravens  and  Weir, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane, 
Cravens,  Crouse,  Ensey,  Freeland,  Green,  Griggs,  Hendry,  Hill, 
March,  Murray,  Parker,  Rice^  Sage,  Stevens,  Suit,  Thompson,  Weir, 
Weston,  Woods,  and  Yaryan — 27. 

Those  who  voted  in  the  negative  were — 

Messrs.  Brown,  Drew,  Fisk,  Gooding,  Hargrove,  Heffren,  Hosteller, 
Johnston,  Mansfield,  Mathes,  McCleary,  McClure,  McLain,  Bichard- 
son, Bugg,  Slater  of  Dearborn,  Tarkington,  Wallace,  and  Wilson — 
19. 

So  the  motion  to  lay  the  motion  to  reconsider  on  the  table  wu 
agreed  to. 

The  question  recurring  on  the  adoption  of  the  resolution  contained 
in  the  message  fi'om  the  house,  with  the  pending  amendment. 
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The  ajes  and  noes  were  demanded  by  two  senators. 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Bearss^  Blair^  Bobbs,  Chapman,  Cooper,  Crane,  Cravens,. 
Oroose,  Ensey,  Freeland,  Green,  Grriggs,  Hendry,  Hill,  Kinley, 
March,  Murray,  Parker,  Bice,  Sage,  Stevens,  Suit,  Thompson,  Weir> 
Weston,  Woods,  and  Taryan — 21. 

Those  who  voted  in  the  negative  were  — 

Messrs.  Drew,  Fisk,  Hargrove,  Heffren,  Hostetler,  Johnston,  Mans- 
field, Mathes,  McCleary,  McClure,  McLain,  Bichardson,  Bugg,  Slater, 
of  Dearborn,  Wallace,  and  Wilson — 16, 

So  the  resolution  as  amended  was  concurred  in. 

Ordered^  That  the  secretary  inform  the  house  thereof. 

On  motion  by  Mr.  Cravens,  the  senate  adjourned  until  to-morrow 
morning,  at  9  o'clock  a«  m. 


B. 

firATB  OP  Indiana,  ) 
County  of  Mariony  \    ' 

Be  it  remembered,  that,  on  this  the  14th  day  of  February,  A.  D. 
1857,  iiersonally  came  before  me,  a  notary  public  in  and  for  the  county 
aforesaid,  Jonathan  S.  Harvey,  principal  secretary,  and  James  N. 
^ner,  assistant  secretary,  of  the  senate  of  the  State  of  Indiana,  now 
in  session,  who,  being  by  me  duly  sworn  according  to  law,  depose  and 
soy  :  That  the  foregoing  is  a  true  and  correct  transcript  of  the  journal 
of  the  said  senate  for  the  12th  day  of  January,  A.  D.  1857  ;  that  it  is 
a  true  transcript  of  the  proceedings  of  the  said  senate  on  the  said  12th 
day  of  January,  A.  D.  1857 ;  that  the  said  senate  did  not,  as  the 
journal  correctly  shows,  go  into  the  hall  of  the  house  of  representa- 
tives of  the  State  of  Indiana  on  the  said  12th  day  of  January,  A.  D. 
1857  ;  that  the  said  senate  has  not,  at  any  time  during  the  present 
session,  gone  into  the  hall  of  the  said  house  for  any  purpose  whatever  ; 
and  that  the  said  house  has  not  sent  to  the  said  senate,  nor  has  the 
said  senate  sent  to  the  said  house,  any  resolution  proposing  to  go  into, 
or  any  invitation  to  go  into,  any  joint  convention  for  the  election  of 
United  States  senators,  or  a  United  States  senator,  at  any  time  during 
the  present  session  of  the  general  assembly  of  the  State  aforesaid  ;  and 
that  no  election  has  been  held  by  the  two  houses  of  the  said  general 
assembly  for  United  States  senators,  or  a  United  States  senator,  or  any 
other  officer  elected  by  the  concurrence  of  the  two  houses  thereof,  at 
any  time  during  the  present  session.  All  of  which  appears  by  a  com- 
plete and  careful  examination  of  the  journal  of  the  said  senate  for  the 
entire  session  thereof 

J.  S.  HARVEY. 

JAS.  N.  TYNEB. 

Subscribed  and  sworn  to   before  me,  this  14th  day  of  February, 
A.  D.  1857. 

r     .  1  In  witness  whereof.  I  hereunto  set  my  hand  and  notaria]  seal^ 
>•  *    '-I     at  the  city  of  Indianapolis. 

BICHABD  M.  HALL, 
Nc 
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c. 

.Affidavit  of  three  SeruUors  who  were  part  of  the  twenty  six  found  absent 
on  a  caU  of  the  Senaiey  January  12,  1857. 

State  of  Indiana,  } 
Marion  County  ^    \     ' 

Be  it  remembered,  that,  on  this  the  fourteenth  daj  of  Febmarj. 
A.  D.  1857,   personally  appeared  before  me,  B.  M.  Hall,   a  notarr 

Sublic  of  the  county  aforesaid,  John  T.  Freeland,  P.  S.  Sage,  and 
ohn  Weston,  who,  being  duly  sworn,  depose  and  say:  That  they  now 
are,  and  have  been  during  the  present  session,  senators  of  the  State 
of  Indiana,  and  holding  their  seats  as  such ;  that  on  the  twelfth  day 
of  January  last  past,  at  the  time  a  pretended  joint  convention  was 
being  held  in  the  hall  of  the  house  of  representatives,  they  were  present 
in  the  house,  having  gone  there  out  of  mere  curiosity  to  witness  the 
ceremonies  of  inauguration  ;  that  they  were  not  there  in  the  capadtf 
of  senators,  for  the  purpose  of  participating  in  any  way  in  aaid  con- 
vention, nor  did  they  in  any  manner  take  part  in  the  action  thereof. 
They  further  depose  and  say,  that  they  did  not  then,  nor  do  they 
BOW,  recognize  the  legality  of  said  joint  convention ;  that  they  never 
have,  at  any  time  or  in  any  way,  given  their  assent  as  senators  to  go 
into  a  joint  convention  of  the  two  houses  of  the  general  assembly 
during  the  present  session  of  the  legislature. 
And  further  they  -say  not. 

JOHN  T.  FRBELAND. 
P.  S.  SAGE. 
JOHN  WESTON. 

Subscribed  and  sworn  to  before  me,  this  14th  day  of  February,  A.  D. 
1857. 

J-     c,  -1  In  witness  whereof,  I  hereunto  set  my  hand  and  notarial  seal. 
»■       -I      at  the  city  of  Indianapolis. 

RICHARD  M.  HALL, 

Notary  PMie. 


D. 

TRANSCBIPT  OF  SENATE  JOURNAL,   MONDAY,    FEBRYABT  2,    ISST-^AXES  K 
TYNER,  ASSISTANT  SECRETARY. 

Monday,  1  o'clock  p.  m.,  February  2,  1857. 

The  senate  met.    The  journal  of  Friday  was  read. 

The  president  laid  before  the  senate  the  following  commanication : 

iNsmunoN  FOR  THE  Deaf  and  Dumb, 

IndianapoUsj  Indiana^  January  31,  1857. 
Sir  :  Please  announce  to  the  members  of  the  senate  that,  in  obe- 
idence  to  a  resolution  passed  by  the  house  of  representatives  January 
the  28th  instant,  inviting  me  to  gire  before  the  members  of  the  gen- 
eral assembly  an  exhibition  of  the  proficiency  of  the  pupils  under  my 
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care,  I  shall  be  happy  to  perform  that  duty,  and  that  the  exhibition 
i^ill  take  place  at  the  Masonic  Hall,  on  Friday  evening,  February  13th, 
1867. 

Very  respectfully, 

T.  McINTIRE,  Superintendent. 
Hon.  A.  A.  Hammond, 

President  of  the  senate. 

Which  was  laid  on  the  table. 

The  president  laid  before  the  senate  the  report  of  the  attorney 
general  in  relation  to  the  claim  of  Moorehead,  Hall  &  Co.  against 
the  State  of  Indiana. 

Pending  the  reading  of  which  by  the  secretary,  the  president  left 
the  chair. 

On  motion  by  Mr.  Griggs,  Senator  Burk  was  called  to  the  chair  as 
president  |)ro  tern. 

On  motion  by  Mr.  Cravens,  the  rules  were  suspended,  and  the  ma- 
jority report  of  the  committee  on  the  judiciarv,  in  reference  to  the  risht 
by  which  the  Hon.  Le  Roy  Woods,  senator  from  the  county  of  Clarke, 
holds  his  seat  as  such  senator,  was  taken  from  the  table. 

The  secretary  read  the  following  resolution  contained  in  said  report, 
viz: 

"  Besolvedj  That  Le  Roy  Woods,  by  accepting  of  the  office  of  moral 
instructor  for  the  State's  prison,  discharging  its  duties,  and  receiving 
the  emoluments  thereof  since  his  election  as  a  senator  from  the  county 
of  Clarke,  has  vacated  his  office  of  senator,  and  he  is  not  entitled  to 
a  seat  in  the  senate." 

On  motion  by  Mr.  Cravens,  the  report  was  concurred  in,  and  the 
resolution  adopted. 

On  motion  by  Mr.  Griggs,  the  senate  adjourned. 


State  of  Indiana,  ) 
County  of  Marion^  \ 

Be  it  remembered,  that,  on  this  the  14th  day  of  February,  A.  D. 
1867,  i>erBonally  appeared  before  me,  a  notary  public  for  the  countv 
aforesaid,  Jonathan  S.  Harvey,  principal  secretary,  and  James  if. 
Tyner,  assistant  secretary  of  the  senate  of  the  State  of  Indiana,  now 
in  session,  who.  being  by  me  duly 'sworn  according  to  law,  depose  and 
say.  that  the  foregoing  is  a  correct  and  true  transcript  of  the  journal 
of  the  said  senate  for  the  2d  day  of  February,  A.  D.  1857,  and  that 
it  is  a  true  transcript  of  the  pro^edings  of  the  said  senate  on  the  said 
2d  day  of  February,  A.  D.  1857. 

J.  S.  HARVEY. 
JAS.  N.  TYNER. 


Subscribed  and  sworn  to  before  me.    In  witness  whereof,  Ihereunto 
affix  n     ■       " 
1857. 


r     1    affix  my  hand  and  notarial  seal,  this  14th  day  of  February, 


RICHARD  M.  HALL,  Notary  Public. 
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TRANSCBIFT  OF  SENATE  JOURNAL,  IN  FULL,  FOB  WEDNBSDAY,  FEBBUASTI. 
1857.— JAMES  N.  TTNEB  ASSISTANT  SBCRBTABT. 

Wednesday  Morning,  9  o'cLOCKy  Febrwiury  4,  1857. 

The  senate  met. 

The  journal  of  the  preceding  day  was  read. 

Mr.  Heffren  moYed  that  the  secretary  be  directed  to  insert  the  name 
of  Mr.  Woods  in  the  jonrnal  of  yesterday  wherever  it  should  occur  in 
the  votes  by  ayes  and  noes. 

Which  motion  being  entertained  by  the  president,  Senators  Crmven 
and  Bearss  appealed  from  the  decision  of  the  chair,  as  follows,  vis: 

'*  Upon  the  motion  made  by  the  senator  from  Washington  to  correct 
ihe  joarnal,  obiection  was  made  that  the  said  motion  was  ont  of  order; 
the  president  decided  that  the  said  motion  was  in  order ;  from  whi^ 
decision  we  respectfully  appeal  to  the  senate.'' 

Pending  the  discussion  on  which. 

The  president  left  the  chair. 

On  motion  by  Mr.  Suit, 

Senator  Burk  was  called  to  the  chair,  as  president  pro  tern. 

The  following  protest  was  presented  by  Mr.  Wallace : 

'^  The  undersigned  protest  against  any  action  by  a  portion  of  the 
senators,  not  a  quorum,  (the  president  being  absent,)  in  the  joint  coa- 
vention,  as  not  being  a  senate." 

LEN.  WALLACE. 

On  motion  by  Mr.  Wallace, 

A  call  of  the  senate  was  directed. 

Before  proceeding  to  which, 

On  motion  by  Mr.  Suit, 

The  senate  adjourned  at  five  minutes  after  10  o'clock  a.  m. 

2  o'clock,  p.  il 

The  senate  met. 

The  pending  question  at  adjournment  being  the  oonsideration  <£ 
the  appeal  of  Senators  Cravens  and  Bearss, 

By  the  unanimous  consent  of  the  Senate, 

Mr.  Heffren  withdrew  the  motion  to  amend,  and  Messrs.  Craveas 
and  Bearss  withdrew  the  appeal. 

The  question  on  the  resolution  offered  by  the  senator  from  Wash- 
ington, directing  the  secretary  to  strike  out  a  portion  of  the  journal 
of  the  2d  instant,  being  before  the  senate, 

On  motion  by  Mr.  Heffren, 

The  resolution  was  laid  on  the  table. 

Mr.  Griggs  moved  that  the  senate  now  adjourn. 

The  ayes  and  noes  being  demanded  by  five  senators. 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cravens,  Crooae, 
Drew,  Griggs,  Heffren,  McLain,  Richardson,  Bice,  Rugg,  Slater  <i 
Dearborn,  Suit,  and  Tarkington — 17. 
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Those  who  ¥oted  ia  the  negative  were — 

Messrs.  Bearss,  Blair,  Fisk,  Gooding,  Green,  Hargrove,  Hendry, 
Hill,  Hostetler,  Johnston,  Kinley,  March,  Mansfield,  Murray, 
McCleary,  McClure,  Sage,  Slater  of  Johnson,  Stevens,  Thompson, 
"Wallace,  Weir,  Weston,  Wilson,  and  Yaryan — 26. 

So  the  motion  to  adjourn  did  not  prevail. 

The  question  on  the  resolution  offered  yesterday  by  the  senator 
from  Laporte,  to  adjourn  the  senate  to  Thursday  morning  at  9 
o'clock,  being  before  the  Senate, 

On  motion  by  Mr.  Suit, 

The  resolution  was  laid  upon  the  table. 

Petitions^  memorials^  and  remitianoee. 

Mr.  Burk  introduced  a  petition  from  sundry  citizens  and  mechanics 
of  the  county  of  Wayne,  praying  an  amendment  of  the  law  regulating 
mechanics'  liens ; 

Which,  on  motion  by  Mr.  Burk,  was  referred  to  a  select  committee 
of  three. 

The  president  appointed  Senators  Burk,  Bobbs,  and  Stevens  said 
select  committee. 

Mr.  Kinley  introduced  a  memorial  from  the  Religious  Society  of 
Anti-Slavery  Friends,  praying  a  repeal  of  the  law  prohibiting  negroes 
from  being  witnesses  in  courts  of  justice,  in  cases  wherein  white  per- 
sons are  interested  ;  also,  a  repeal  of  the  law  prohibiting  negroes  from 
participating  in  the  benefits  of  the  common  school  fund. 

Mr.  Kinley  moved  to  refer  the  memorial  to  the  committee  on  the 
judiciary. 

Mr.  Wallace  moved  to  lay  the  motion  to  refer  on  the  table. 

The  ayes  and  noes  being  demanded  by  senators  Hendry  and  March, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Alexander,  Brown,  Drew,  Fisk,  Hargrove,  Heffren,  Hos- 
tetler,  Johnston,  Mansfield,  Mathes,  McCleary,  McClue,  McLain, 
Richardson,  Bugg,  Slater,  (of  Dearborn,)  Tarkington,  and  WaU 
lace — n. 

Those  who  voted  in  the  negative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cra- 
vens, Crouse,  Freeland,  Gooding,  Green,  Griggs,  Hendry,  Hill,  Kin- 
ley, March,  Miller,  Murray,  Parker,  Rice,  Sage,  Slater,  Onjf  Johnson,) 
Stevens,  Suit,  Thompson,  Weir,  Weston,  Wilson,  and   laryan — SO. 

So  the  motion  to  lay  on  the  table  did  not  prevail. 

The  question  recurred  on  the  motion  to  refer  the  memorial  to  the 
committee  on  the  judiciary. 

The  ayes  and  noes  being  demanded  by  Senators  Wallace  and  Drew, 

Those  who  voted  in  the  affirmative  were — 

Messrs.  Bearss,  Blair,  Bobbs,  Burk,  Chapman,  Cooper,  Crane,  Cra- 
vens, Crouse,  Freeland,  Gooding,  Green,  Griggs,  Hendry,  Hill,  Kin- 
ley, March,  Miller,  Murray,  Parker,  Rice,  Sage,  Stevens,  Suit,  Thomp 
son.  Weir,  Weston,  and  Yaryan — 28. 

Those  who  voted  in  the  negative  Were — 

Messrs.  Alexander,  Brown,  Drew,  Fisk,  Hargrove,  Heffren,  Hos- 
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tetler,  Johnston,  Mansfield,  Mathes,  McClearj,  McClure,  McLab, 
Bichardson,  Bugg,  Slater,  (of  Dearborn,)  Slater,  (of  Johnson,)  Tark- 
ington,  and  Wallace — 19. 

Bo  the  memorial  was  referred. 

Mr.  Tarkington  introdnced  the  following  minority  report  from  the 
Committee  on  Elections : 

[Owing  to  its  great  length,  the  report  is  omitted.] 

Which,  on  motion  by  Mr.  Suit,  was  laid  on  the  table. 

On  motion  by  Mr.  Suit,  the  report  of  the  attorney  general  in  relft- 
tion  to  the  claim  of  Morehead,  Hall  &  Co..  presented  to  the  senate  od 
the  2d  instant,  was  laid  on  the  table. 

Beporta  from  standing  committeea. 

Mr.  Murray,  chairman  of  the  committe  on  the  judiciary,  made  the 
following  report: 

Mr.  Presidbnt  :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred a  petition  of  certain  members  of  the  German  Baptist  church, 
praying  that  the  law  regulating  marriages  be  so  changed  as  to  giTe 
members  of  the  said  society  the  right  to  solemnize  marriages  aoconung 
to  their  religious  opinions,  have  had  the  same  under  consideration, 
and,  deeming  the  prayer  such  an  one  as  should  be  granted,  have 
directed  me  to  report  the  following  bill,  and  respectfully  recommend 
its  passage: 

Senate  bill  No.  58.  A  bill  to  amend  the  third  section  of  an  act 
entitled  ''An  act  declaratory  of  the  law  regulating  marriages  and 
enforcing  the  provisions  thereof  by  proper  penalties,"  approved  March 
6,  1852,  contained  in  the  foregoing  report ; 

Was  read  a  first  time,  and  passed  to  a  second  reading. 

Mr.  Yaryan,  from  the  committee  on  the  judiciary,  made  the  follow- 
ing report : 

Mr.  Presidsnt  :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred a  resolution  of  the  senate  instructing  them  to  ''  inquire  whether, 
in  their  opinion,  there  is  any  law  now  in  force  in  this  State  making 
the  State  liable  for  the  redemption  of  the  circulation  of  any  of  the  free 
banks  of  this  State,"  have  had  the  same  under  consideration,  and,  with- 
out being  able  to  come  to  any  definite  opinion ,  ask  to  be  discharged 
from  the  further  consideration  of  the  subject ; 

Which  was  concurred  in. 

Mr.  Suit,  from  the  committee  on  the  judiciary,  made  the  following 
report : 

Mr.  Presidbnt  :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred a  resolution  of  the  Senate  directing  them  to  '^  inquire  if  any 
legislation  is  necessary  to  enable  naturalized  citizens  of  the  United 
States  to  inherit  real  estate  or  other  property  descending  or  bequeathed 
to  them  in  any  foreign  countries,  with  teaye  to  report  by  bill  or  oth^- 
wise,"  have  had  this  subject  under  consideration,  and  directed  me  to 
report  that  they  do  not  consider  such  legislation  necessary,  and  ask 
to  be  discharged  from  the  further  investigation  of  the  same. 

On  motion  by  Mr.  Suit,  the  report  and  resolution  were  recommitted 
to  the  committee  on  the  judiciary. 
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Mr.  Hendry,  from  the  oommittee  on  the  judiciarji  made  the  follow- 
ing report : 

Mr.  Prebidbnt  :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred senate  bill  No.  46,  ''An  act  to  care  defects  in  the  certificates  of 
acknowledgment  to  conveyances  of  real  estate,  and  in  the  record  of 
such  cu^knowled^ments  in  certain  cases  therein  named,"  have  had  the 
same  under  consideration,  and  have  directed  me  to  report  that  they 
deem  legislation  on  the  subject  inexpedient,  and  ask  to  be  discharged 
from  its  further  consideration  ; 
Which  was  concurred  in. 

Senate  bill  No.  2.  A  bill  to  amend  the  18th  and  19th  sections  of  an 
act  entitled  ''An  act  prescribing  the  powers  and  duties  of  justices  of 
the  peace  in  State  prosecutions,"  approved  May  29,  1852  ;  reported 
from  the  committee  on  the  judiciary  several  days  ago,  and  read  a  first 
time,  then  was  ordered  to  be  engrossed. 

Mr.  Slater,  of  Johnston,  from  the  committee  on  the  judiciary,  made 
the  following  report : 

Mr.  Prbsidbnt  :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred senate  bill  No.  28,  "A  bill  to  enable  assignees  of  school  land 
certificates  to  obtain  deeds  when  the  assignments  have  not  been  ac- 
knowledged," have  had  the  same  under  consideration,  and  have  di- 
rected me  to  report  it  back  with  the  following  amendment,  and  when 
so  amended,  they  respectfully  recommend  its  passage. 
Amend,  by  striking  out  the  second  section  of  the  bill. 
The  amendment  was  adopted  and  the  bill  ordered  to  be  engrossed. 
Oa  motion  by  Mr.  Yaryan,  the  vote  ordering  senate  bill  No.  52  to 
be  engrossed  was  reconsidered. 

On  motion  by  Mr.  Yaryan,  the  bill  was  amended  by  striking  there- 
from the  emergency  clause. 

Mr.  Freeland  moved  to  reconsider  the  vote  on  the  amendment  to  the 
bill  formerly  adopted  ;  which  was  not  agreed  to. 

The  bill  was  ordered  to  be  engrossed,  and  read  a  third  time  on  to- 
morrow. • 
Mr.  Griggs,  from  the  committee  on  the  judiciary,  made  the  follow- 
ing report : 

Mr.  President  :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred a  resolution  of  the  senate,  instructing  them  to  "inquire  into 
the  expediency  of  abolishing  the  court  of  common  pleas,''  c^c,  have 
directea  me  to  report  the  same  back,  and  ask  that  it  be  referred  to  the 
committee  on  the  organization  of  courts  ; 
Which  was  concurred  in. 

Mr.  Murray,  chairman  of  the  committee  on  the  judiciary,  made  the 
following  report : 

Mr.  PaEsmsNT :  The  committee  on  the  judiciary,  to  whom  was  re- 
ferred senate  bill  No.  37,  '^  A  bill  to  amend  the  first  section  of  an  act 
entitled  an  act  to  amend  the  charter  of  the  Indianapolis  and  Bellefon- 
taine  Bailroad  Company,"  passed  January,  1850,  have  had  the  same 
under  consideration,  and  have  directed  me  to  report  it  back  without 
amendment,  and  respectfully  recommend  its  passage. 

The  report  was  concurred  in  and  the  bill  ordered  to  be  engrossed. 
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Beports  from  select  committeea. 

Mr.  Miller,  from  a  select  committee,  made  the  following  report: 
Mr.  Prbsident  :  The  select  committee  to  whom  was  referred  house 
bill  No.  26,  *'  A  bill  to  amend  the  8th  section  of  an  act  proTidiag  fat 
the  election,  and  prescribing  certain  duties  of  county  aunreyors/'  ttf- 
proved  January  17, 1862,  have  had  the  same  under  oonaideratioD,  tod 
are  unanimous  in  the  opinion  that  said  bill  ought  not  to  paas,  ni 
therefore  recommend  that  it  be  laid  upon  the  table. 
The  report  was  concurred  in  and  the  bill  laid  on  the  table. 

ReportB  from  joint  sdect  oommiiteea. 

Mr.  Burk,  chairman  of  a  joint  select  committee,  made  the  follow- 
ing report : 

[State  printer  will  here  insert  report.] 

On  motion  by  Mr.  Burke,  the  report  was  laid  on  the  table  and  one 
thousand  copies  ordered  to  be  printed  for  the  use  of  the  senate. 
Mr.  Weir  offered  the  following  preamble  and  resolution : 

Whereas  it  is  right  and  proper  that  the  true  condition  of  the  office 
of  auditor  of  state  should  be  made  known  to  the  public,  and  that  it 
should  be  subjected  to  strict  scrutiny,  inasmuch  as  the  affiftini  of  said 
office  are  said  to  be  in  a  complicated  condition :  Therefore,  be  it 

Besolvedy  That  Douglass  McGuire,  E.  U.  H.  Ellis,  and  John  P. 
Dunn,  all  ex-auditors  of  this  State,  be  and  are  hereby  appointed  a 
oommittee  to  examine  thoroughly  the  affairs  of  said  office,  to  see  that 
all  vouchers  are  properly  classified  and  filed,  to  see  that  all  warrants 
correspond  with  the  authenticated  vouchers,  to  examine  specially  the 
condition  of  the  bank  deposits,  as  to  the  amount  of  the  issnes,  the 
securities  deposited,  the  amount  of  redemptions,  and  upon  actual  count 
of  the  circulating  paper  returned  to  said  office,  to  destroy  the  same, 
and  enter  the  amount  on  record,  properly  classified  as  to  date  and  de- 
nomination, which  count  shall  be  conclusive  against  any  bank  or  indi- 
vidual claimant,  or  any  other  claimants :  Provided,  That  notice  shall 
be  given  to  such  bank  or  claimant,  if  known  to  said  committee,  to 
appear  at  such  counting,  such  notice  stating  the  time. 

Resolved,  That  in  case  of  refusal  or  neglect  to  serve  for  any  cause 
whatever,  a  majority  of  said  committee  shall  be  competent  to  discharge 
the  duties  herein  required. 

Resolved,  That  said  committee  shall  make  full  report  of  all  their 
doings  and  proceedings  to  the  senate,  at  the  next  meeting  of  the  legis- 
lature in  1859,  and  shall  receive  for  compensation  such  sum  as  may 
be  just  and  reasonable,  to  be  certified  by  the  chairman  of  said  oom- 
mittee. 

Which,  on  motion  by  Mr.  Yaryan,  was  laid  on  the  table. 

On  motion  by  Mr.  Cravens, 

Resolved,  That  the  committee  on  temperance  be  directed,  if,  in  their 
judgment,  it  is  expedient,  to  incorporate  in  any  bill  which  they  may 
prepare  and  report  on  that  subject,  a  provision  prohibiting  any  ons 
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engaged  in  the  traffic  of  ardent  spirits  from  selling,  giving,  or  procnr-' 
ing  to  be  sold  or  given  to  any  minor  child^  malt,  vinous,  or  spirituous 
liquor  or  liquors,  under  a  penalty  of  five  hundred  dollars,  and  impri- 
sonment in  the  State's  prison  not  less  than  six  nor  more  than  eightieen 
months ;  and,  also,  making  the  party  so  offending  liable  to  the  parent, 
guardian,  or  master  of  such  minor  child,  ward,  or  apprentice,  in  a 

civil  action  in  the  sum  of dollars,  to  be  recovered  m  any  court  of 

competent  jurisdiction. 

On  motion  by  Mr.  Weir, 

Besolvedy  That  the  select  committee,  to  whom  senate  bill  No.  42 
^as  referred,  be  requested  to  report  their  doings  thereon,  as  soon  afr 
convenient. 

On  motion 'by  Mr.  Heffren, 

Besdvedy  That  the  committee  on  finance  be  requested  to  inquire 
into  and  report  upon  the  expediency  of  allowing  David  Patton  his 
expenses  paid  out  in  pursuing  Francis  M.  Lemmon,  a  fugitive  fromr 
justice  from  the  county  of  Washington,  and  capturing  and  lodging 
him  in  the  proper  jail  for  trial. 

On  motion  by  Mr.  Weir, 

Besdvedj  That  a  committee  of  one  from  each  congressional  district 
he  appointed  to  examine  and  report  to  this  body  the  expediency  of 
erecting  a  building  for  the  use  of  the  state  officers,  as  offices,  in  oom^ 
pliance  with  the  recommendation  in  the  governor's  message. 

On  motion  by  Mr.  Heffren, 

The  senate  adjourned. 


State  of  Indiana,  . 

County  of  Marion. 

Be  it  remembered,  that  on  this  the  14th  day  of  February,  A.  D. 
1857,  personally  appeared  before  me,  a  notary  public  in  and  for  the 
county  aforesaid,  Jonathan  S.  Harvey,  principal  secretary,  and  James 
N.  Tyner,  assistant  secretary  of  the  senate  of  the  State  of  Indiana, 
now  in  session,  who,  being  by  me  duly  sworn  according  to  law,  de- 
pose and  say,  that  the  foregoing  is  a  true  and  correct  transcript  of 
the  journal  of  the  said  senate  for  the  4th  day  of  February,  A.  D. 
1867,  and  that  it  is  a  true  transcript  of  the  proceedings  of  the  said 
Senate  on  the  said  4th  day  of  February,  A.  D.  1857. 

J.  8.  HARVEY. 

JAS.  N.  TYNER. 

Subscribed  and  sworn  to  before  me — 

In  witness  whereof,  I  hereunto  affix  my  hand  and  notarial  seal  this 
Fl.  8.1     14th  day  of  February,  A.  D.  1857. 
^       ^  RICHARD  W.  HALL, 

Notary  Public. 

Rep.  Own.  20 ^3. 
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F. 

Protest  of  thirty-six  representatives  against  the  correctness  of  ike  rteord 
of  the  alleged  joint  convention  which  elected  United  States  seMotors. 
Attested  by  the  assistant  derk  of  the  house. 

We,  the  undersigned,  members  of  the  House  of  BepresentatiFes  of 
the  State  of  Indiana,  now  in  session,  do  most  solemnlj  enter  cor  pro- 
test to  the  following  entry  upon  the  journal  of  the  house,  which 
appears  in  connexion  with  its  proceedings  on  the  4th  daj  of  Feb- 
ruary, 1857,  viz : 

The  hour  for  the  meeting  of  the  joint  convention  of  the  two 
houses  of  the  general  assembly  having  arrived,  the  senate,  preceded 
by  the  lieutenant  governor,  appeared  within  the  hall  of  the  house, 
where  seats  were  provided  for  them,  on  the  right  of  the  speaker's 
chair. 

Upon  the  calling  of  the  convention  to  order,  the  president,  with 
the  consent  of  the  convention,  appointed  Solon  Turman  secretary 
thereof,  who  was  duly  sworn  in  as  such  by  the  honorable  Samuel 
Perkins,  one  of  the  judges  of  the  supreme  court,  and  entered  upon 
the  discharge  of  his  duties 

The  chairman  addressed  the  convention  as  follows : 

Gbntlbbien:  Pursuant  to  adjournment  on  Monday,  February  2, 
1857,  we  are  assembled  in  joint  convention,  under  a  provision  of  the 
constitution  of  the  State  of  Indiana,  and  you  will  now  proceed  to 
choose  a  United  States  senator  by  a  viva  voce  vote,  to  serve  as  such 
until  the  4th  of  March,  1861. 

Mr.  Walpole  nominated  Graham  N.  Fitch. 

Those  who  voted  for  Graham  N.  Fitch  were— 

Messrs.  Alexander,  Brown,  Drew,Fi8k,  Gooding,  Hargfdte^  Hefner, 
Hostetter,  Johnson,  Mansfield,  Mathes,  Miller,  McLary,  McLain, 
Bichardson,  Bu^g,  Slater,  of  Dearbarn,  Slater;  of  Johnson,  Tarkiag- 
ton,  Wallace,  Wilson,  and  Woods,  of  the  senate. 

The  senator  from  Laporte,  Mr.  Weir,  voted,  blank,  1. 

Messrs.  Abel,  Adams,  Allen,  Ayres,  Bethell,  Blake,  Bowman, 
Branson,  Brown,  Bryan,  Carnahan,  Clark,  Claypool,  Conduitt,  Crowe, 
Cullen^  Davis,  of  Sullivan,  Denby,  Dobbins,  Duncan,  Early,  Edson, 
Harrison,  Herod,  Hoagland,  Humphreys,  Kerr,  Landiss,  Lane,  Lewis, 
Massey,  Marvin,  Modesitt,  Moore,  McDannel,  McDonald,  of  Fountain, 
McFarland,  McGinnis,  McKinney,  Neff,  Beese,  Beyman,  Bicketts, 
Bobbins,  Schennerhorn,  Sherrod,  Shoulders,  Slioer,  Smith,  of  Bar- 
tholomew, Stillwell,  Studabaker,  Taggart,  Trippet,  Wallace,  Wd- 
pole,  Wiley,  Williams,  of  Knox,  Williamson,  Yater,  and  Mr.  Speaker 
of  the  house  of  representatives. — 83. 

Messrs.  Hayden  and  Wright  voted  for  George  G.  Dunn. — 2* 

Graham  N.  Fitch  having  received  a  majority  of  all  the  votes  of  the 
members  of  the  general  assembly  of  the  State  of  Indiana,  was  declared 
by  the  president  of  the  convention  duly  elected  United  States  i 
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from  the  State  of  Indiana,  to  serve  as  such  until  the  4th  day  of  March, 
1861. 

The  president  then  announced  that  the  joint  convention  would  now 
proceed  to  choose  a  United  States  senator  by  a  ^^  viva  voce"  vote, 
to  serve  as  such  from  the  4th  of  March,  1867,  until  the  4th  of  March, 
1863. 

Senator  Slater  nominated  Hon.  Jesse  D.  Bright. 

Those  who  voted  for  Jesse  D.  Bright  were^ 

Messrs.  Alexander,  Brown,  Drew,  Fisk, Gooding,  Hargrove,  Hefren, 
Hostetter,  Johnsoti,  Mansfield,  Mathes,  Miller,  McCleary,  McClnre, 
McLane,  Richardson,  Bu^g,  Slater,  of  Dearborn,  Slater,  of  Johnson, 
Tarkington,  Wallace,  Wilson,  and  Woods,  of  the  senate. 

And  the  senator  from  Laporte,  Mr.  Weir,  was  present,  and  refused 
to  vote  for  any  one. 

Messrs.  Abel,  Adams,  Allen^  Ayres,  Bethell,  Blake,  Bowman, 
Branson,  Brown,  Bryan,  Carnahan,  Clark,  Claypool,  Conduitt,  Crowe, 
CuUen,  Davis,  of  Sullivan,  Denby,  Dobbins,  Duncan,  Early^  Edson, 
Harrison,  Herod,  Hoagland,  Humphreys,  Kerr,  Landiss,  Lane,  Lewis, 
Massey,  Marvin,  Modesitt,  Moore,  McDannel,  McDonald,  of  Foun- 
tain, McFarland,McGinnis,  McKinney,  Neff,  Beese,  Beyman,  Bicketts, 
Bobbins,  Schennerhorn,  Sherrod,  Shoulders,  Slicer,  Smith,  of  Bar- 
tholomew,, Stillwell,  Studabaker,  Ta^gart,  Trippet,  Wallace,  Wal- 
pole,  Wiley,  Williams,  of  Knox,  Williamson,  Yater,  and  Mr.  Speaker 
of  the  house  of  representatives. — 83. 

Messrs.  Hayden  and  Wright  voting  for  Bichard  W.  Thompson. — 2. 

Jesse  D.  Bright  having  received  a  majority  of  all  the  votes  of  the 

Seneral  assembly  of  the  State  of  Indiana,  was  declared  by  the  presi- 
ent  of  the  joint  convention  duly  elected  United  States  senator  from 
the  State  of  Indiana,  to  serve  as  such  until  the  4th  day  of  March, 
1863. 

The  president  then  adjourned  the  joint  convention  to  meet  in  the 
hall  of  the  house  of  representatives  on  Wednesday  the  11th  instant, 
at  3  o'clock  p.  m. 

I  certify  that  the  foregoing  journal  of  the  proceedings  of  the  joint 
convention  is  correct. 

SOLON  TUBMAN, 
Secretary  of  Joird  Convention. 

We  declare  most  positively  that  it  is  untrue  that  the  Senate,  pre- 
ceded by  the  lieutenant  governor,  appeared  in  the  house,  or  that  there 
was  any  command  of  the  constitution  requiring  an  entry  of  a  portion 
of  the  senators  into  the  hall  of  the  house  for  any  such  purposes  as  pro- 
claimed by  Mr.  Hammond  at  the  speaker's  stand.  We  further  declare 
that  the  entry  of  said  senators,  and  the  action  of  a  portion  of  the  re- 

Eresentatives,  in  the  hall  of  the  house,  without  any  resolution  of  the 
ouse  or  senate  fixing  a  time  and  place  for  a  loint  convention  of  the 
two  houses,  was  not  only  in  violation  of  the  rules  and  proper  decorum 
of  the  house,  but  in  direct  violation  of  the  laws  and  constitution  of  the 
Stato  of  Indiana,  as  well  as  the  Constitution  of  the  United  States. 

Therefore  we,  the  undersigned,  members  of  the  said  house,  having 
had  no  authority  to  act  in  the  premises,  and  refusing  to  be  present  on 
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that  occasion,  hereby  protest  against  any  sach  entry  npon  the  joamals 
of  the  house,  and  the  doings  of  the  pretended  convention,  as  illegal 
and  void,  and  ask  this,  onr  protest,  with  onr  reasons  therefor,  to  be 
entered  upon  the  journals  of  the  house  of  representatives. 
James  D.  Conner,  of  Walmsh,        Thomas  J.  Neal, 
Bobert  Boyd,  Elijah  Van  Sandt, 

M.  P.  Evans,  H.  W.  Sherman, 

Jno.  M.  La  Bue^  Silas  Colgrove, 

George  C.  Merrifield,  Charles  M.  Stone, 

A.  McDonald,  of  Lake,  G.  K.  Steele, 
Greorge  Crawford,                           J.  W.  Gordon, 
William  Grose,  N.  H.  Ballinger, 
J.  W.  Hutchings,                           S,  B,  Ward, 
Smith  Vawter,  J.  M.  Austin, 
D.  C.  Branham,                              John  Whitcomb, 

B.  N.  Todd,  W.  C.  Jefferis, 
William  Hankins,  A.  B.  Price, 
George  Moon,                                  John  Davis, 
Wm.  M.  aapp,                               D.  Batterton, 
T.  B.  Sloss,                                     M.  C.  Smith, 
J.  P.  Williams,  G.  D.  Wagner, 
M.  Mercer,  A.  H.  Conner. 

State  of  Indiana, 
Marion  county. 

Personally  came  before  me,  the  undersigned,  a  notary  public  in  aad 
&>T  said  county  and  State  aforesaid,  David  P.  Bamer,  one  of  the 
assistant  clerks  of  the  house  of  representatives  now  in  session  at  In- 
dianapolis, in  said  State,  and  made  oath  that  the  foreeoing  is  a  true 
oopy  of  a  protest  of  a  portion  of  the  members  of  said  house  of  repre* 

sentatives  as  presented  to  said  house  this  day.  

D.  P.  BABNEB. 

r       n    Witness  my  hand  and  seal  notarial  this  13th  day  of  Feb- 
L^'  ^J        ruary,  185Y. 

BICHABD  M.  HALL, 

Notary  P%tiUc. 


G. 

Sworn  datemeni  of  twmiy^mx  of  the  Jl/ty  State  senators  thai  tiatdid 
not  participate  in  the  ao-'called  Joint  convention  at  which  Umted  Sutn 
aenaiors  were  claimed  to  have  been  eiected. 

State  OF  Indiana,    K^. 
County  of  Marion.  ]^' 

Be  it  remembered  that  on  this,  the  12th  dav  of  February,  A.  D. 
1867,  personally  appeared  before  me,  B.  M.  Hall,  a  notary  public  fbr 
the  county  aforesaid,  Daniel  B.  Beans,  Solomon  Blair^  John  8. 
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Bobbs,  Lewis  Burk,  G*.  W.  Chapman,  Stanley  Oooper^  David  Crane^ 
John  R,  Cravens,  David  H.  Cronse,  Samuel  T.  Ensey,  John  T.  Free- 
land,  John  Green,  A.  S.  Griggs,  A.  W.  Hendry,  Daniel  Hill,  Isaac 
Kinley,  Walter  March,  C.  D.  Murray,  James  P.  Parker,  Isaac  A. 
Bice,  P.  S.  Sage,  John  F.  Stevens,  James  F.  Suit,  John  Thompson, 
John  Weston,  and  John  Garjran,  who,  being  duly  sworn  by  me  ac- 
cording to  law,  depose  and  say :  That  they  are  senators,  legally  en- 
titled to  and  now  holding  their  seats  as  such  in  the  senate  of  the  State 
of  Indiana,  now  in  session;  thai  they,  twenty ^six  in  number,  compose 
the  majority  of  said  Senate ;  that  they  were  not  present  at,  and  did 
not  in  any  Way  participate  in,  the  so-called  joint  convention  said  to 
have  been  held  in  the  hall  of  the  house  of  representatives  of  the  State 
of  Indiana  on  the  4th  day  of  February  instant,  in  which  so-called 
joint  convention  they  have  been  informed  that  Graham  N.  Fitch  and 
Jesse  D.  Bright  were,  by  the  presiding  officer  thereof,  declared  elected 
United  States  senators  for  the  State  aforesaid ;  that,  to  the  best  of 
their  knowledge  and  belief,  the  senate  of  the  State  of  Indiana  has  not 
at  any  time  during  the  present  session,  by  resolution  or  otherwise, 
given  its  assent  to  go  into,  or  in  any  way  participate  in,  any  joint 
convention  for  any  purpose  whatever ;  and  that  on  the  day,  and  at 
the  very  hour,  when  the  so-called  joint  convention  was  said  to  have 
assembled  they,  the  said  senators^  twenty-six  in  number,  (except 
Samuel  T.  Ensey,  who  was  at  home  attending  upon  his  sick  family,) 
were  in  their  seats,  the  senate  being  in  session  transacting  its  regular 
business. 

D.  B.  Bearss  A.  W.  Hendry 

Solomon  Blair  Daniel  Hill 

J.  S.  Bobbs  Isaac  Kinley 

Lewis  Burk  Walter  March 

G.  W.  Chapman  C.  D.  Murray 

Stanley  Cooper  James  F.  Parker 

David  Crane  Isaac  A.  Bice 

John  B.  Cravens  P.  S.  Sage 

David  H.  Crouse  James  F.  Suit 

S.  Ensey  John  Thompson 

John  T.  Freeland  .    John  Weston 

John  Green        '  John  Yaryan 

Algernon  S.  Griggs 

Subscribed  and  sworn  to  before  me,  on  this,  the  12th  day  of  Febru- 
ary, A.  D.  1857. 

In  witness  whereof  I  hereunto  set  my  name  and  affix  my  notarial 
fr   ^  1  ^^  ^^  ^be  city  of  Indianapolis. 

L^'  ®J  BICHABD  M.  HALL, 

Notary  P^Uc. 

Statb  of  Indiana,  )     . 
County  of  Marion^  J 

Be  it  remembered  that,  on  the  12th  day  of  February,  A.  D.  ISffl, 

^personally  appeared  before  me,  B.  M.  1^11,  a  notary  public  for  the 

eounty  aforesaid,  Jonathan  S.  Harvey,  principal  secretary,  and  James 
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N.  T^er,  assistant  secretary  of  the  senate  of  the  State  of  Indiaoi, 
now  m  session,  who  heing  hy  me  duly  sworn  according  to  law,  depnie 
and  say  that  the  twenty-six  persons  whose  names  appear  in  the  fore- 
going affidavit,  to  wit :  Daniel  B.  Bearss,  Soloman  Blair,  John  8. 
Bohbs,  Lewis  Burk,  G.  W.  Chapman,  Stanley  Cooper,  David  Crane, 
John  B.  Cravens,  David  H.  Crouse,  Samuel  T.  Ensey,  John  T.  Fre^ 
land,  John  Green,  A.  S.  Griggs,  A.  W.  Hendry,  Daniel  Hill,  Ismc 
Kinley,  Walter  March,  C.  D.  Murray^  James  F.  Parker,  Isaac  A.  Rice, 
P.  S.  Siage,  John  F.  Stevens,  Jamei/  F.  Suit,  John  ThompsoD,  John 
Weston,  and  John  Yaryan,  are  all  members  of  the  senate  of  theState 
of  Indiana,  now  in  session,  and  that  they  are  holding  their  seats » 
such. 

J.  8.  HARVEY 
JA8,  N.  TYNEB. 

Subscribed  and  sworn  to  before  me,  February  12,  A.  D.  1857. 

In  witness  whereof  I  hereunto  set  my  hand  and  affix  my  notarial 
[l.  8.1  seal. 

^^^  BICHARD  M.  HALL, 

Noiary  PMc. 


7b  the  Senate  of  the  United  J^ates  : 

The  undersigned,  duly  elected  and  qualified  members  of  the^^ 
oral  assembly  of  the  State  of  Indiana^  represent  to  your  boDorable 
body  that  it  is  important  not  only  to  their  rights,  but  to  those  of  the 
people  of  the  State,  that  a  speedy  decision  should  be  made  in  the  case 
of  uraham  N.  Fitch,  who  claims  to  have  been  elected  a  member  of 
your  body  by  the  legislature  of  Indiana,  on  the  4th  instant,  for  the 
following  among  otner  reasons : 

1st.  As  has  been  shown  by  the  protests,  copies  of  the  senate  joarnal, 
affidavits,  &c. ,  which  have  been  forwarded  to  your  honorable  bod;, 
said  Fitch  was  not  elected  by  the  legislature  of  Indiana,  bat  by  a  con- 
vocation of  a  portion  of  the  members  thereof,  not  authorised  bj  aoj 
law  of  the  State,  by  resolution  adopted  by  the  legislature,  by  any  pro- 
vision of  the  constitution  of  Indiana,  or  by  any  provision  of  the  Con- 
stitution of  the  United  States. 

2d.  There  is  no  law  in  force  in  Indiana  regulating  the  manner  of 
choosing  senators  in  Congress,  except  the  Constitution  of  the  United 
States,  which,  if  it  were  not  the  supreme  law  of  the  land  withoat  any 
legislative  enactment  on  the  part  of  the  State,  was,  by  an  act  of  the 
general  assembly  of  Indiana,  approved  May  31,  18i52,  declared  to  be 
a  law  governing  this  State.— (1  B.  S.  1862,  351.) 

3d.  A  decision  of  your  honorable  body,  sustaining  the  legality  and 
regularity  of  Mr.  Fitch's  pretended  election,  would  destroy  the  exist- 
ence of  the  Senate  of  Indiana  as  an  independent  branch  of  the  legialar 
tive  department  of  the  State. 

4th.  The  present  session  of  the  general  assembly  will  cxpiWi  ^ 
constitutional  limitation,  on  the  9th  of  March  next;  they  tlMreibfc 
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pray  that  you  will  decide  on  the  pretended  claim  of  Mr.  Fitch  to  hold 
a  seat  in  your  honorable  body  during  your  present  session,  and  before 
the  expiration  of  the'' present  session  of  the  general  assembly  of  In- 
diana. 

Indianapolis,  February  16,  1857. 


Senators. 


D.  B.  Bearss. 
Solomon  Blair. 
Lewis  Burk. 
Isaac  A.  Bice. 
Daniel  Hill. 
David  Crane. 
A.  W.  Hendry. 
G.  W.  Chapman. 
Isaac  Kinley. 
John  Thompson. 
D.  H.  Crouse. 
A.  S.  Griggs. 
M.  H.  Weir. 
P.  S.  Sage., 


J.  F.  Suit. 
S.  T.  Ensey. 
John  B.  Cravens. 
John  Yaryan. 
Walter  March. 
John  Green. 
John  T.  Freeland. 
James  F.  Parker. 
J.  F.  Stevens. 
Stanley  Cooper. 
C.  D.  Murry. 
J.  S.  Bobbs. 
John  Weston. 


Repreaentativea, 


Wm.  Grose. 
Charles  M.  Stone. 
Geo.  Crawford. 
H.  W.  Sherman. 
S.  P.  Williams. 
John  Whitcomb. 
Geo.  C.  Merrifield. 
John  Davis. 
G.  T.  Steele. 
Wm.  M.  Clapp. 
Bobert  Boyd. 
Geo.  Moon. 

A.  McDonald,  of  Lake. 
James  M.  Austin. 
Elijah  Van  Sandt. 
T.  B.  Sloss. 
S.  B.  Ward. 
Smith  Vawter. 


J.  W.  Hutchings. 

Milton  Mercer. 

Jno.  J.  Hayden. 

Wm.  C.  Jefferis. 

Alex.  H.  Conner,  of  Hamilton. 

Jno.  M.  Larue. 

William  Hankins. 

B.  N.  Todd. 

D.  C.  Branham. 

M.  P.  Evans. 

N.  C.  Smith. 

William  Hankins. 

G.  D.  Wagner. 

J.  W.  Gordon. 

D.  Batterton. 

Jas.  D.  Conner,  of  Wabash. 

Silas  Colgrove. 

Thomas  J.  Neal. 
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